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KINNE'S    LAW   COMPENDIUM 


FOR     1842. 


ABATEMENT. 


1.  What  is  an  abatement  1 

Abatement,  in  its  present  and  most  general  signification,  relates  to 
writs  or  plaints,  and  means  the  quashing  or  destroying  the  plaintiff's 
writ  or  plaint.  A  plea  in  abatement,  is  a  plea  put  in  by  the  defendant,  in 
which  he  shows  cause  to  the  court  why  he  should  not  be  impleaded  or 
sued,  or  if  impleaded,  not  in  the  manner  and  form  he  then  is,  therefore 
praying  that  the  writ  or  plaint  may  abate ;  that  is,  that  the  suit  of  the 
plaintiff  may  for  that  time  cease. —  1  Inst.,  134,  b.  277.  F.  JV.  B.,  115. 
G  lb.  H.  C.  D.,  186.  Terms  de  Ley,  1  Ckitty  on  Pleading,  vol.  1,  134.  Or 
thus,  abatement  is  a  term  having  several  meanings. 

The  most  general  is  its  application  to  a  plea  which  goes  to  show  that 
the  plaintiff  cannot  recover  in  the  form  of  action,  its  appropriate  use  is: 

1.  When  the  courts  have  no  jurisdiction. 

2.  When  the  plaintiff  has  no  right  to  prosecute  ;  as  in  actions  for 
wrongs,  when  too  few  or  too  many  have  joined  in  the  action. 

3.  When  real   parties  to  a  contract  are  not  all  joined  as  defendants.  \ 
In  the  last  case  the  plea  must  state  who  are  the  real  parties. 

Two  very  inconvenient  results  arise  from  omitting  to  plead  this  plea 
in  the  case  la-t  mentioned,  viz. : 

1.  The  defendants  proceeded  against  must  answer  to  the  plaintiff 
for  the  whole  amount  recovered. 

2.  They  cannot  recover  of  their  co-contractors  the  proportion  they 
should  pay  of  the  amount,  because  it  was  in  their  power  to  have  made 
them  co-defendants. 


PLEAS  TO  THE  JURISDICTION. 

1.  Is   it  sufficient  to  state   in  a  plea  in  abatement  to  a  bill  for  foreclo- 
sure for  want  of  jurisdiction,   that  "  value  of  the  matter  or  thing  in  de- 
mand," exceeds  or  falls  short  of  the  requisite  suml 
2 


10  ABATEMENT. 

It  is  not,  but  the  value  of  the  mortgaged  premises  must  be  speci- 
fically alleged. — Peters  v.  Goodrich*  3  Conn.,  146.  Exceptions  to  the 
jurisdiction  of  the  circuit  court  of  the  United  States,  by  denial,  that  one 
of  the  parties  to  a  bill  in  equity  is  a  citizen,  &c,  must  be  taken  by  ple;i 
in  abatement,  and  not  by  a  general  answer. —  Wood  v.  Manne,  1  Sumner, 
578. 

Y\  hen  a  defendant  appears  in  a  court  of  general  jurisdiction  in  a 
neighboring  Statf  (one  of  the  United  States),  the  judgment  of  the  court 
is  conclusive  against  him,  and  shall  have  the  same  effect  as  a  judgment 
in  a  court  of  general  jurisdiction  in  this  State. —  Wheeler  v.  Raymond,  8 
Cow.,  311. 

A  plea  to  the  jurisdiction  of  a  court,  in  a  transitory  action,  is  proper 
only  when  some  court  of  the  nation  has  jurisdiction  of  the  cause  of  ac- 
tion, and  not  the  court  in  which  the  suit  is  brought.  Such  plea  must  be 
made  by  the  defendant  in  propria  persona,  and  on  oath. — Rea  v.  Hay  don, 
3  Mass.,  2-k  Lawrence  v.  Smith,  5  Ibid,  362.  Jones  v.  Winchester,  6  JV*. 
Hamp.,  497.  Teasdale  v.  The  Rambler,  Bee,  9.  After  pleading  in  bar,  it 
is  too  late  to  object  to  the  jurisdiction. — Smith  v.  Elder,  3  J.R.,  105. 

The  proceedings  of  any  tribunal,  not  having  jurisdiction  of  the  sub- 
ject matter  which  it  professes  to  decide,  are  void. — Den.  v.  Hurnden. 
Paine,  55.  Wickes  v.  Caulke,  5  Car.  Sr  J.,  42.  Griffith  v.  Frazer,  8. 
Cranch,  9. 

Courts  of  inferior  jurisdiction  must  not  only  act  within  the  scope  of 
their  jurisdiction,  but  it  must  appear  on  the  face  of  their  proceedings  that 
they  so  acted,  or  their  proceedings  are  coram  nonjudice,  and  void. — Hunt 
v.  Hapgood,  4  Mass.,  142.  Clapp  v.  Beardsley,  1  Aik.,  168.  Martin  v. 
McKvnney,  Pr.  Dec,  380.  Hall  v.  Howd,  10  Conn.,  514.  K<>ndiick  v. 
Cleveland,  2  Verm.,  329.  Powers  v.  People,  4  Johns.,  292.  Hamilton  v. 
Burum,  3  Yerg.,  355.  Latham  v.  Yergerton,  9  Cow.,  221.  Stockett  v. 
Nicholson,  Walker,  75.  Wooster  v.  Parsons,  Kirby,  27.  Wilkes  v.  Caulk, 
5  Har.  £>'  J.,  36.  McKinzie  v.  Ramsey,  1  Bailey,  459.  Harvey  v.  Hag- 
gins,  2  Bailey,  267.  See  2  Overt.,  215.  Den  v.  Turner,  9  Wheat.,  541, 
/femp  v.  Kennedy,  5  Cranch,  172.  Peters''  C.  C,  36.  yl/iee  v.  PFarr/.  8 
Mass.,  86.  Walbridge  v.  //'/.7,  3  Vern.,  114.  Smith  v.  /^'ce,  11  Mass., 
513.  Williams  v.  Blount,  2  Mass ,  213.  Turner  v.  Bank  of  America,  4 
Dull.,  11.  But  this  principle  may,  however,  be  altered  or  qualified  by 
the  legislature.     Peters'  C.  C,  36. 

Consent  of  parties  cannot  confer  jurisdiction  in  a  matter  which  is 
excluded  by  law. —  Brovme  v.  McKee,  1  J.  .7.  Marshall,  476.  Ltndsey  v. 
McClayland,  1  Bibb.,  263.  Ormsby  v.  Lynch,  6  LzV.,  303.  <S'ee  a/i'o,  5 
ikforcroe,  388.  CooA:e,  27-  £trty,  111.  3  Randall,  394.  Wright,  21, 
176.  ilimor,  65.  4  iJey.,  264.  3  Caines",  129.  LWs  v.  Gra?,-es,  3 
McCord,  280.  Fo/ey  v.  Peop/e,  1  Creese,  32.  McHenry  v.  WV/e/j,  2 
Yerg.,  441.  Simpsonv.  McMillion,  1  JV.  <$  ili".,  192.  TTe//s  v.  Reynolds, 
1  Const.  Rep.,  478.  Banks  v.  Fowler,  3  Z,e«.,  332.  McCall  v.  Peachy, 
1  Ca7.,  55.  But  where  a  party  has  some  privilege  which  exempts  him 
from  jurisdiction,  he  may  if  he  choos  waive  the  privilege,  provided  the 
court  has  jurisdiction  of  the  subject  matter. —  Cleveland  v.  Welsh,  4f  Mass., 
593.  Harrison  v.  Rowan,  1'eters1  C.  C,  489.  Overstreet  v.  Browne,  4> 
McCord,   79.     Campbell  v.   Cowden,    Wright,  484.     <See  a/so,  Browne  v 
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Crow,  Hardin,  448.  S.  P.  Bogle  v.  Fitzhugk,  2  Wash.,  213.  Hall  v. 
Dana,  2  ./1M:.,  381.  Smith  v.  Mclver,  9  FFte.,  532.  7%e  Jfcoicr*  Fulton, 
Paine,  621.  Eaton  v.  Paterson,  3  Stew.  $•  Port.,  9.  Stearns  v.  Stearns, 
16   /Mass.,    171.      Bemis  v.   Stearns,   16  Mass.,  203.     iSWe  v.  Yarbrough, 

1  Hawks,  78.     Thompson  v.  ii/z//,  3  Yerger,  167. 

To  an  action  of  debt  on  a  judgment  obtained  against  the  defendant, 
"in  the  term  of  February,  1827,"  in  the  supreme  court,  "then  holden  at 
the  capita!  in  the  city  of  Albany,"  the  defendant  pleaded  in  abatement  to 
the  jurisdiction  of  this  court,  that  "the  cause  of  action,  if  any,  accrued 
to  the  plaintiff  in  the  county  of  Albany,"  &c,  upon  the  demurrer  to  this 
plea  :  held,  that  if  the  plea  were  correct  in  point  of  principle,  it  was 
nevertheless  insufficient,  because  it  did  not  show  that  the  record  of  the 
judgment  was  filed  in  Albany. — Kelly  v.  Mullany,  2  H.,  205. 

The  right  of  objection  to  the  jurisdiction  of  a  court,  if  appointed  on 
the  record,  exists  through  every  stage  o(  the  proceedings. — Humphrey  v. 
State,  Minor,  64.  Capson  v.  Van  A'oorden,  2  Cranch,  126.  Ketland  v. 
The  Casius,  2  Pall.,  368.  Lawrence  v.  Smith,  5  Mass.,  362.  Green  v. 
Magum,  3  Murph.,   39.     Sweet  v.  Dow,    1  Root,  409.     Glidden  v.  Elkins, 

2  Tyler,  218.  State  v.  Turner,  Wright,  21.  But  an  agreement  to  arbi- 
trate does  not  divest  courts  of  their  jurisdiction. — Randall  v.  Chesapeake 
Sfc.  Canal  Company,  1  Harring,  234.  •  Gray  v.  Wilson,  4  Watts,  39 
Allegre  v.  Maryland  his.  Co.,  6  Hnr.  Sf  J.,  408.  Nothing  but  irresisti- 
ble implication,  or  express  negative  words  of  a  statute,  can  take  away 
the  jurisdiction  of  superior  courts. — Commonwealth  v.  White,  8  Pick. 
453.  Commonwealth  v.  McCluskey,  2  Rawle,  369.  Murfree  v.  Peeper, 
1  Overt.,  1.  Barginhosen  v.  Martin,  3  Yeates,  479.  Overseers,  Sfc,  v. 
SmYA,  2  S.  #  #.,  363. 


PLEA  RELATIVE  TO  THE  PERSON  OF  THE  PLAINTIFF. 

1.  May  not  the  defendant  plead  to  the  person  of  the  plaintiff  that  there 
never  was  any  such  person  in  rerum  natura  1 

He  may—  Bro.  Brief,  25.  19  Johns.,  308.  Com.  Dig.  Abatement, 
E.  16.  And  if  one  of  several  plaintiffs  be  a  fictitious  person  it  abates 
the  writ.— Cow.  Dig.  Abatement,  E.  16.  1  Chitt.  PL,  435.  Arch.  Civ. 
PL,  304.— 2.  Doe  v.  Penfield,  19  /.  R.,  308.  So  the  defendant  may 
plead  that  the  plaintiff  is  nfemme  covert;  Co.  Liu.,  132,  b. ;  or  that  she 
is  his  own  wife. —  1  Browne  Ent.,  63,  and  see  3  T.  Rep.,  631.  6  T.  Rep., 
265.  Com.  Dig.  Abatement,  E.  6.  1  Chit.  PL,  437.  Arch.  Civ.  PL, 
302.  Perry  v.  Boillen,  10  S.  R.,  108.  Z*/7ra<m  v.  Albce,  7  Fern.,  508'. 
Such  plea  must  be  verified  by  affidavits,  filed  at  the  time  of  pleading. — 
Rapp  v.  Elliot,  2  DalL,  184.  1  Yeates,  185.  Marriage  of  a  female  plain- 
tiff, after  suit  commenced,  may  be  pleaded  in  abatement  of  her  suit,  if  a 

continuance  has  not   intervened   between  the   plea  and  the  marriage. 

Bates  v.  Stevens,  4  Verm.,  545.  Haines  v.  Corliss,  4  Mass.,  659.  Wil- 
son v.  Hamilton,  4  S.  &  R.,  238.  Guphill  v.  /saie//,  1  Baily,  369.  See 
also,  respecting  abatement  on  account  of  marriage.— Campbell  v.  Ku- 
thare,  Brayt.,  21.     Chirac  v  Reiwicker,    11   J'T/to.,  303.     Ornardv.  Pro- 
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prietors  of  Kennebec  Purchase,  10  Mass.,  179.  Newal  v.  Marcey,  17 
Mass.,  341.  Swan  v.  Wilkinson,  14  Mass.,  295.  McCoul  v.  .Le  Kemp's 
Adm'rs.,  2  IVheacon,  111. 


ALIEN. 

Alien  enemy  mav  be  pleaded  either  in  abatement  or  in  bar. — .Be//  v. 
Chapman,  10  J.  P.,  183.  1  jBoc.  Mr.,  4.  6  Binney,  24-1.  9  .I/am.,  363. 
7c/.,  377.  1 1  Mass.,  I  19.  12  J/«.v.s.,  S.  3  Jlf.  6>-  S.,  533.  2  JoA//a.  Ch. 
R.,  508.  15  E«s*.,  260.  Com.  Di<*.  Abatement,  E.  4  Id.  Mien,  c.  5. 
iS.fyR.,  310.  1  CA.  P/.,  435.  Arch.  Civ.  PL,  3.  301.  But  alien 
enemy  to  a  real  action  may  be  pleaded  in  bar  or  in  abatement. — Hutchin- 
son v.  Brock,  1 1  Mass.,  J 19.  Levine  v.  Taylor,  12  Mass.,  8.  Sewall  v. 
Lee,  9  Mass  ,  363.  Martin  v.  Woods,  lb.,  377.  Ainslee  v.  Martin,  lb., 
454.  Jackson  v.  Decker,  11  J.  A\,  418.  But  abatement  in  such  cases 
may  be  considered  most  proper,  as  the  judgment  would  not,  in  either 
case,  be  a  bar  to  a  new  action  on  the  return  of  peace. —  Bell  v.  Chapman, 
10  J.  A.,  183.  In  New  York,  alien  enemy,  it  seems  may  be  pleaded  in 
bar,  or  in  abatement  of  personal  actions. — Bell  v.  Chapman.  10  J.  R., 
183.  Jackson  v.  Decker,  11  lb.,  418.  But  however  pleaded,  the  plain- 
tiff's right  of  action  is  only  suspended  during  the  war. — Jackson  v 
Decker,  11  lb.,  418.  Hutchinson  v.  Brock,  11  Ma«s.,  119.  Levine  v. 
Taylor,  12  .liavs.,  8.  See  a/*o,  Russell  v.  Skipwith,  6  Binn.,  241.  1  Rand., 
272.  C7«/7.'  v.  Morey,  10  Jo/m*.,  69.  Sto/e  v.  Stanhope,  Brayt.,  20. 
Jlinslee  v.  Martin,  9  Mass.,  4r>4.  Coxe  v.  Gulicke,  5  Halst.  328.  Jac/c- 
scw  v.  McConnell,  11  Johns.,  424. 


PLEA  TO  THE  JURISDICTION  OF  THE  PERSON  OF  PLAINTIFF. 
—DEATH  OF  PLAINTIFF. 

Death  of  the  plaintiff  before  the  service  of  the  original  writ,  may  be 
pleaded  in  abatement.  —  1  ylrc/i.  C'i'y.  P/.,  304,  5.  Cow*.  Jj?g.  Abatement, 
E.\l.  Death  of  plaintiff  pending  the  writ  might  have  been  pleaded 
since  the  last  continuance. — Com.  Dig.  Abatement,  IT.  32.  4  Hen.  <§* 
Mumf.,  410.  3  Mass.,  296.  Cam.  ft  Nor.,  72.  But  in  some  States,  as 
in  Pennsylvania,  the  death  of  the  plaintiff  does  not  abate  the  writ,  the 
executor  or  administrator  is  substituted.  The  death  of  one  of  the  de- 
mandants in  a  writ  of  right,  or  other  real  action,  before  trial,  abates  the 
writ  as  to  all — Cults  v.  Haskins,  II  Mass.,  56.  10  Mass.,  179.  I  a iter 
v.  Carr,  (iilmer,  14-f).  A.n  action  by  a  father  for  seduction  of  his  daugh- 
ter, abates  by  his  death.— McClure  v.  Miller,  4  Hawks,  133.  A  bill  by 
husband  and  wife  to  recover  a  demand  in  her  right,  abates  by  her  death. 
— Arch-r  v.  Colley,  4  11.  ft  M.,  4,0.  Ryder  v.  Robinson,  2  Greenlf.,  127. 
Action  by  trustees  of  an  insolvent  debtor,  abates  by  death  of  one  of  the 
plaintiffs.  —  Chapman  v.  Thomas,  1  Root,  67.  A  petition  to  foreclose  an 
equity  of  redemption  abates  by  petitioner's  death. — Gray  v.  II  ebb,  2 
Root,  257.  See  also,  Wright,  518.  So,  a  bill  in  equity,  by  a  mortgagor 
to  redeem,  abates  by  his  death.  —  Smith  v.  Manning,  9  Mass.,  422. 
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Where  there  is  a  verdict  for  a  defendant  in  an  action  for  a  false  re- 
turn, and  the  plaintiff  applies  for  a  new  trial,  which  is  granted,  but  pend- 
ing the  motion,  the  plaintiff  dies,  the  suit  abates  and  cannot  be  revived  by 
scirs  facias  by  his  executors. — Benjamin's  ExWs.  v.  Smith,  17  Wend.,  208. 

A  petition  for  a  review  abates  by  petitioner's  death. —  Woodward  v. 
Scollfield,  4  Mass.,  375.  So,  of  a  motion  for  a  new  trial. — Turner  v. 
Booker,  2  Dana,  335. 

Action  of  debt  for  a  statute  penalty  abates  by  a  single  plaintiff's 
death. —  Little  v.  Connant,  2  Pick.,  527.  Estes  v.  Lenox,  C.  8f  JV.,  72. 
Reed  v.  Cist,  7  S.  £>-  R.,  184.  But.  not  by  the  death  of  one  of  the  two 
plaintiffs. —  Wright  v.  Eldred,  2  Chip.,  37. 

Action  of  assault  and  battery  abates  by  plaintiff's  death,  after  an  ap- 
peal by  the  defendant  from  an  award  in  favor  of  the  plaintiff. — Miller  v. 
Unbehowsr,  10  S.  ty  R.,  31. 

Writ  of  error,  in  personal  actions,  abates  by  death  of  plaintiff,  before 
errors  assigned  ;  otherwise  after  assignment  of  errors. — Greene  v.  Wat- 
kins,  6  Wheat.,  260.     Marshall  v.   Peck,  1  Dana,  609.     In  real   actions, 
(by  rule  of  Supreme  Court,  U.  S.,)  such  writ  does  not  abate  by  death  of 
either  party. — 6  Wheat.,  260.     Marshall  v.  IJeck,  1  Dana,  609. 

But  the  death  of  a  lessor,  in  ejectment,  does  not  abate  the  suit. — 
Frier  v.  Jackson,  ex  dem.  Van  Allen,  8  J.  R.,  495.  Nor  of  one  of  several 
lessors.—  Bontny  v.  Clay,  5  Litt.,  129.  Kinne  v.  Beveily,  1  H  Sf  M., 
531.  Purvis  v.  Hill,  2  lb.,  614.  Frier  v.  Jacksoji,  8  Johns.,  495.  How- 
urd  v.  Moale,  2  Har.  6?  J.,  249.  Nor  does  an  appeal  from  a  judgment  in 
ejectment  abate  by  lessor's  death,  though  he  claimed  the  land  for  life 
only. — Medley  v.  Medley,  3  Mumford,  191.  Tomkies  v.  Waters,  6  Call.,  44. 
Though  a  writ  of  right  abates  by  a  party's  death,  yet  an  appeal  or  writ  of 
error,  to  reverse  a  judgment,  in  such  action,  may  be  revived  by  the  rep- 
resentatives of  a  party  to  such  appeal,  &c,  who  dies. — Saunders  v.  Bus- 
kirk,  I  Dana,  411. 

Death  of  one  of  several  plaintiffs,  in  an  action  of  trespass,  qu.  cl.fr., 
does  not  abate  the  suit. — Haven  v.  Browne,  7  Greene,  4"il.  Boyn/on  v. 
Bees,  9  Pick.,  528.  Wilson  v.  Slaughter,  3  J.  J.  Marsh.,  595.  Nor 
does  death  oi'  one  of  the  plaintiffs  in  a  qui  tarn  action.  —  Wright  v.  Eldred, 
2  Chip.,  37. 

A  suit  does  not  abate  by  the  death  of  either  party,  after  the  service 
of  the  writ,  and  before  the  time  of  entering  the  action,  provided  the  cause 
of  action  survives. — Clendenen  v.  Allen,  4  JV*.  Ha/up.,  385.  The  death  of 
the  plaintiff  intermediate  the  verdict  and  judgment,  does  not  abate  the  suit, 
or  in  any  way  affect  its  course.—  Springstead  v.  Jjyne,  4  Cow.,  423. 

In  New  Jersey,  death  of  an  executor  or  administrator  does  not  abate 
a  suit  commenced  by  him.  It  may  be  prosecuted  by  the  administrator, 
de  bonis  non. — Crane  v.  Jl/ling,  2  Greentf.,  593.  Contra  in  Ohio. — Gorm- 
ley  v.  Skinner,  Wright,  680. 

In  a  court  of  admiralty,  death  of  a  party  does  not  abate  the  suit,  nor 
vitiate  the  decree. — Penhallow  v.  Doane's  Admrs.,  3  Dallas,  54. 

Death  of  either  party,  after  verdict,  and  before  judgment,  does  not 
abate  a  suit. — Gaines  v.  Conn,  2  Daua}  231. 
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INFANCY  OF  PLAINTIFF. 
1.  Must  not  infancy  of  plaintiff  be  pleaded  in  abatement  1 

It  must  ;  and  is  not  a  ground  of  non-suit  at  the  trial.  —  Schermerhnrn 
v.  Jenkins,  J.  R.,  373.  Ex  parte  Scott,  1  Cow.,  33.  See,  also,  1  Chit. 
PI,  436.  Arch.  Civ.  PL,  301.  Arch.  P.  R.  B.  R.,  143.  2  Saund.,  '212, 
a,  n.  5  ;    Wentw.,  58,  62 — 4. 

LUNACY. 

A  suit  brought  by  a  lunatic,  under  guardianship,  shall  abate. — 
Brayt.,  18. 

DEATH  OF  DEFENDANT. 

1.  Does  not  the  death  of  the  defendant  abate  the  writ  at  common  law  1 

It  does;  and  in  some  cases  still  abates  the  action. — Sec  Com.  Dig. 
Abatement,  II.  34.      1  Hayw.,  500.     2  Binn.,  1.      1  tiilm.,  145. 

An  action  against  husband  and  wife  on  a  contract  of  the  wife  while 
sole,  abates  as  to  the  husband  by  his  death.— JVutz  v.  Ruder,  1  Watts, 
229. 

Death  of  defendant  abates  an  action  of  replevin.—  Mellen  v.  Baldu-in, 
4  Mass.,  480.  So  it  does  in  an  action  of  trover.  —  Barnard  v.  Harrington, 
3  Jfass.,  288.  And  in  an  action  of  trespass,  if  he  die  before  verdict. 
—  Harris  v.  Crenshaw,  3  Rand.,  14. 

But  if  defendant  die  after  verdict  and  before  judgment,  the  court  will 
enter  judgment  as  of  the  term  when  the  verdict  was  returned.  —  Perry  v. 
Wilson,  7  A/ass.,  395.  A  writ  of  attachment  abates  by  defendant's  death 
before  judgment.  —  Crocker  v.  Raddiffe,  1  Const.  Rep.,  83.  Death  of  the 
tenant  in  a  real  action  abates  the  suit.  —  Afacker  v.  Thomas,  7  Wheat., 
530.  So,  in  an  action  of  trespass  for  seizing  plaintiff's  vessel  on  the  high 
seas.—  Nicholson  v.  Elton,  13  S.  £>'  R.,  415.  And  in  an  action  of  debt, 
whether  qui  tarn  or  otherwise,  for  a  penalty.  —  Benson  v.  Edgerton,  Brayt., 
21.  Smith  v.  Walker.  2  Car.  Law  Rcpos.,  245.  So  for  breach  of  pro- 
mise of  marriage  when  no  special  damage  is  alleged. — Stcbbins  v.  Palmer, 
1  Pick.,71.  Lettimorev.  Simmons,  13  S.  tk  R.,  183.  The  civil  death 
of  the  defendant  abates  the  suit— as  where  he  is  sentenced  for  life.— 
Graham  v.  Adams,  2  J.  C,  408.  Death  of  an  appellee,  defendant  in 
ejectment,  abates  the  suit,  and  it  cannot  be  revived  by  scire  facias.  — Tom- 
ki'S  v.  Walters,  6  Call.,  44.  See  also  Moss  v.  Scott,  2  Dana,  273.  If 
one  of  two  defendants  die,  before  the  writ  is  served,  though  after  its  date, 
the  action  abates  as  to  both.  —  Clarke  v.  Helmes,  1  Root,  486.  Where  a 
case  is  referred  to  arbitrators  by  consent,  and  before  the  award  is  con- 
firmed, the  defendant  dies,  the  case  abates.  —  Farmer  v.  Frcy,  4  McCord, 
160.     3  Halst.,  316. 

By  the  common  law,  death  of  parties,  before  judgment,  in  real  and 
personal  actions,  abates  the  suit,  and  it  is  only  by  statutory  provisions  that 
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the  suit  where  the  cause  of  action  survives  can  he  prosecuted  by  or 
against  the  representatives  of  the  deceased.  —  Green  v.  Watkins, 6  Wheat., 
260.  The  statute  17  Car.,  2,  c,  8,  enacts  that  it  shall  not  be  matter  of 
error,  if  judgment  be  entered  within  two  terms  after  the  verdict.  The 
judgment  upon  this  statute  is  entered  by  or  against  the  p<rty,  as  though 
he  were  alive.  But  there  must  be  a  scire  facias  against  the  administra- 
tor to  revive  it  before  any  execution  can  issue,  and  such  scire  facias  pur- 
suing the  form  of  the  judgment,  should  be  general,  as  on  a  common  judg- 
ment recovered  by  or  against  the  original  party  himself.  —  Hatch  v.  Evstis, 
1  Gal/is,  160.  Chapman  v.  Thomas,  1  Root,  67.  Gray  v.  Webb,  2  Root, 
257.  Green  v.  Watkins,  2  Wheaton,  260.  If  the  defendant  be  a  mar- 
ried woman,  she  may  in  general  plead  her  coverture  in  abatement. — 8  T. 
R.,  545.  Com.  Dig.  Abatement,  F.  2.  The  exceptions  to  this  rule  arise 
when  the  coverture  is  suspended.  —  Com.  Dig.  Abatement,  F.  2,  §  3.  Co. 
Litt,  132,  B.     2  Bl.  R.,  1197.     Co.  BL,  43.-3. 

But  a  writ  of  error  in  personal  actions,  does  not  abate,  by  death  of 
defendant  in  error,  whether  it  happen  before  or  after  errors  assigned. — 
Hatchcraft  v.  Gentry,  2  J.  J.  Marsh.,  499.  Marshall  v.  Peck,  1  Dana, 
609.  Green  v.  Watkins,  6  Wheaton,  260.  Spark  v.  Van  Gundy,  3 
"Ham.,  305. 

Death  of  one  of  several  defendants  in  a  writ  of  right  does  not  abate 
the  suit.  —  Holmes  v.  Holmes,  2  Pick.,  23.  Nor  does  death  of  bail,  pend- 
ing a  scire  facias,  against  them  ;  their  representatives  may  defend  or  sur- 
render the  principal  as  the  bail  might.  —  Wheeler  v.  Wheeler,!  Mass.,  169. 
Nor  does  death  of  one  of  several  defendants,  sued  on  a  joint  contract ;  it 
proceeds  against  the  others. — Harrison  v.  King,  Miner,  364.  Bundy  v. 
Williams,  1  Root,  543. 


NON-JOINDER  OF  PLAINTIFF. 

1.  Is  it  not  a  good  plea  in  abatement  of  a  writ  of  error,  brought  to  re- 
verse a  decree  on  a  bill  in  chancery,  that  one  only  of  several  original 
respondents  sues  the  writ  \ 

It  is  ;  all  should  join. — Phelps  v.  Ellsworth,  3  Day,  144.  So,  if  one 
of  several  joint  ex'  cutors,  who  have  proved  the  will,  or  even  if  they  have 
not  proved  the  will.  — 1  Chit.  PL,  12,  13.  One  of  several  joint  adminis- 
trators.— Ibid,  13.  The  defendant  may  plead  the  non-joinder  in  abatement. 
— irch.  Civ.  PL,  303  ;  see  Com.  Uicj.  Abatement,  E.  9,  E.  12,  E.  13,  E. 
14 — 9.  But  plea  of  non-joinder  of  co-executors,  as  plaintiffs,  is  bad,  if 
they  do  not  show  where  they  reside,  and  that  they  were  executors  at  the 
commencement  of  the  suit.—  Beach  v.  Baldwin,  9  Conn.,  476. 

In  all  cases  of  tort,  whether  to  real  or  personal  property,  one  part 
owner  of  the  property  injured,  may  maintain  his  action  for  the  injury  done 
him,  unless  the  defendant  takes  advantage  of  the  omission,  by  plea  in  abate- 
ment. No  advantage  of  the  non-joinder  can  be  taken  in  any  other  way, 
except  in  mitigation  of  damasres.—  Bell  v.  Layman,  1  Monr  ,40.  Rich  v. 
Penfield,  1  Wend.,  380.  Wheelwright  v.  Depeyster,  1  John.,  471.  Broth- 
erton  v.  Hodges,  6  Ibid,  108.     Bradish  v.  Schenck,  8  Ibid,  151.     Hall  r. 
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Adams,  1  Aik.,  166.  In  replevin,  however,  if  from  the  plaintiff's  own 
showing,  in  the  writ,  he  claims  only  an  undivided  part  of  the  chattels  re- 
plevied, the  court  will,  on  motion,  or  ex  officio,  abate  the  writ  or  arrest 
the  judgment.— Hart  v.  Fitzgerald,  2  Mass.,  :">0lJ. 

The  non-joinder  of  a  secret  partner,  pleaded  in  abatement,  verified  by 
proof,  is  ni)  bar  to  a  recovery  in  an  action  by  endorsees  of  a  promissory 
note,  unless  knowledge  of  a  partnership,  at  the  time  of  the  transfer  of  the 
note,  be  brought  home  to  the  plaintiffs. — New  York  Dry  JJock  Company 
v.  Treadwell,  19  Wend.,  525. 

In  an  action  ex  delicto,  the  non-joinder  of  a  party  plaintiff  can  be  taken 
advantage  of  only  by  plea  in  abatement,  or  by  way  of  apportionment  of 
damages  on  the  trial. — Gilbert  v.  Dickenson,  7  Wendell,  44  K  Wheel- 
wright v.  Depeyster,  1  J.  R.,  4-71.  A  plea,  that  other  persons  ought  to  have 
joined  as  plaintiffs  in  the  writ,  must  set  forth  particularly  who  those  per- 
sons are,  and  describe  them,  so  as  to  enable  the  plaintiffs  to  make  a  better 
writ.  It  is  not  sufficient  to  allege  that  A  and  his  assigns,  and  B  and  his 
heirs,  ought  to  have  joined. —  Wadsworth  v.  Woodford,  1  Duy,  28. 


NON-JOINDER  OF  PLAINTIFF. 

1.  May  not,  in  actions  of  contract,  non-joinder  be  pleaded  in  abatement  1 

It  may  ;  but  can  be  excepted  to  in  no  other  way,  unless  such  non- 
joinder appears  on  the  record. — S/oney  v.  McNeil,  harper,  173.  Hor.on 
v.  Cook,  2  Watts,  40.  Le  lJage  v.  McCrea,  1  Wend.,  164.  Williams  v. 
Jlllen,  7  Cow.,  316.  Gay  v.  Cory,  9  Cow.,  4-4.  Jordon  v.  Wilkins,  3 
Wash.  C.  C,  110.  Moore  v.  Russel,  2  Bibb.,  443.  2  /.  J.  Marsh.,  38. 
Wilson  v.  Wallace,  8  S.  6?  P.,  55.  Geddis  v.  Hawk,  10  lb.,  33.  Win- 
slow  v.  Merril,  2  Fair/.,  127.  Browne  v.  Warrant,  3  Har.  Sf  John.,  572. 
Powers  v.  Spear,  3  A'.  Hamp.,  35.  Robinson  v.  Robinson,  1  Fair/.,  2^0. 
Zeil  v.  Campbell's  Executors,  2  Johns.  Cases,  382.  Rob  rtson  v.  Smith, 
18  Johns.,  459.  Williams  v.  Allen,  7  Cow.,  316.  dimming  v.  PVerc,  1 
76.,  70.  Gay  v.  Ca  ey,  9  76  ,  44.  C  fee  v.  Eastland,  Cooke,  159.  P«/tj/ 
v.  Foijles,  1  P^.,  317.  Mackall  v.  Po  erte,  -'^  Jlforar.,  130.  Bar  stow  v. 
Fosse./,  11  Mass.,  250.  Mc Arthur  v.  La  Zd,  5  flaw*.  517.  .Morgan  v.  CVz'ra, 
1  Monr.,  129.  .McCall  v.  Price,  1  McCord,  82.  Co///?/  v.  O'ood,  1  Breese, 
96.  Bradley  v.  Camp,  Kirby,  106.  Browne  v.  Belches,  1  Wash.,  9.  Par- 
rel v.  Watson,  //;.,  372.  Even  on  joint  and  several  bonds,  &c,  executed 
by  three,  and  where  two  are  sued,  and  where  the  promise  was  made  by 
the  defendant,  and  one  of  the  plaintiffs  jointly-  But  this  rule  is  confined 
to  those  species  of  actions  in  which  the  plaintiff  gives  notice  to  the  de- 
fendant of  the  nature  of  his  demand,  as  in  actions  on  bonds,  or  special 
actions  on  the  casr%  and  does  not  extend  to  actions  of  general  indebitatus 
assumpsit,  unless,  in  such  suits,  the  plaintiff,  before  the  plea,  furnishes  the 
defendant  with  a  copy  of  the  account,  which  he  means  to  offer  at  the  trial ; 
and  does  not  apply  to  actions  of  debt,  qui  tarn,  for  a  penalty  ;  for,  as  the 
tort  is  several,  as  well  as  joint,  the  debt  follows  the  nature  of  the  lort.  — 
Allen  v.  Luckett,  3  ./.  J.  Marsh.,  165.  Minor  v.  Mec hanks'  Bank  of  Al- 
exandria, 1  Pet.,  46.  Richardson  v.  Fisher,  3  Caines,  99.  Palmer  v.  Crosby, 
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1  Blackf.,  139.  Jordonv.  Wilkins,  3  Wash.  C.  C,  110.  Burnham  v. 
Webster,  5  Mass.,  270.  Bontelle  v.  Nourse,  4  76.,  431.  Fros*  v.  i?owse,  2 
Gree?il.,  130  Powers  v.  Spear,  3  JV.  Hamp.,  35.  When  husband  and 
wife  should  be  sued  jointly,  and  one  is  sued  alone,  the  non-joinder  may- 
be pleaded  in  abatement. — Arch.  Civ.  PL,  309.  The  non-joinder  of  all 
the  executors  who  have  proved  the  will,  and  the  non-joinder  of  all  the 
administrators  of  the  deceased,  may  be  pleaded  in  abatement. —  Com. 
Dig.,  Abatement,  F.  12.  Or  one  of  them  may  take  the  entire  tenancy  on 
himself,  and  pray  judgment  of  the  writ. — Id.,  F.   13. 

In  an  action  against  one  secret  partner,  it  is  cause  of  abatement,  that 
other  secret  partners  are  not  joined. — Ela  v.  Rand,  4  N.  Hamp.,  307.     In  a  * 
suit  against  partners  for  a  debt  due  by  them  alone,  the  non-joinder  of  any  J 
member  of  the  firm  may  be  pleaded  as  in  cases  of  other  joint  contractors,  f 
— Barry  v.  Foyles,  1  Pa.,  311.     Robertson  v.  Smith,  18  Johns.,  459.     A 
partner  who  bought  and  applied  goods  for  the  use  of  the  firm,  may  plead  I 

/in  abatement,  if  sued  alone,  the  nun-joinders  of  the  other  partners1  though  ^ 
the __jjl.aiD.tifr.,  was  Ignorant  of  thTe  partnership.' — Alexander  v.  McGinn,  3 
Watts,  220.  But  where  one- of  two  parffie^s  resident  abroad,  is  sued 
here,  he  cannot  plead  in  abatement,  that  his  co-partner  is  not  sued  with 
him. — Guion  v.  McCullagh,  J\r.  Carol.  Cases,  78.  Where  a  joint  and  several 
note  is  given  by  a  firm,  and  by  another  person,  a  suit  may  be  maintained 
against  the  firm  only;  they  being  considered,  for  this  purpose,  as  but 
one  person,  and  the  non-joinder  of  the  other  cannot  be  pleaded  in  abate- 
ment.—  Van  Tine  v.  Crane,  1  Wend.,  524. 

A  defendant,  to  prevent  the  plaintiff's  recovering  a  demand  against  j 
him  and  another,  under  a  declaration  against  him  alone,  must  in  all  cases  I 
plead  the  non-joinder  in  abatement. —  Williams  v.  Allen,  7  Cowen,  3 16. 
Where  one  of  several  joint  debtors  is  sued  alone,  he  must  plead  the  non-i 
joinder  in  abatement,  and  cannot  take  advantage  of  it  on  the  trial  ;  and" 
if  he  plead  in  bar,  the  bills  of  particulars  may  run  against  him  alone,  ) 
without  mentioning  his  co-debtors. — Gay  v.  Cary,  9  Cow.,  44. 

A  plea  in  abatement,  that  others  are  liable  with  the  defendant,  does   j 
not  admit  any  contract,  but  merely  precludes  an  objection  a  second  time,  f 
for  want  of  parties.     Such  plea  is  evidence  against  those  who  plead  it, 
that  those  who  are  alleged  to  be  partners,  are  such  ;  but  others  must  be 
proved    to    be    partners  in   the    ordinary   way. — Witmer  v.   Schlatter,  2 
Rawle,  359. 

Joint  debtors  must  be  sued  jointly  ;  and  if  all  are  not  joined,  it  must  1 
be  pleaded  in  abatement. — Ziele  v.  Executors  of  Campbell,  2  J.  C,  382. " 
Robertson  v.  Smith,  18  J.  R.,  459. 

In  an  action  in  form  ex  delicto,  for  a  tort  by  several,  the  plaintiff  may, 
in  general,  sue  any  of  them,  and  the  non-joinder  of  others  cannot  be 
pleaded  in  abatement. — Lowe  v.  Mumford,  14  J.  R.,  426. 

When  it  appears  on  the  record,  that  a  joint  contractor,  who  is  alive,  is 
not  joined  in  the  suit,  advantage  may  be  taken  thereof,  in  any  stage  of  the 
case.  And  in  an  action  on  a  note,  described  to  have  been  made  by  four, 
and  two  only  sued,  and  the  others  not  alleged  to  be  dead.  So,  of  an  ac- 
tion against  one  obligor  only,  if  the  declaration  describe  the  bond  as  joint, 
and  do  not  allege  that  the  other  is  dead. — Cook  v.  Berkley,  3  Call.,  378. 
S.  P.  Leftwich  v.  Berkley,  1  H .  Sf  M.,  61.  Saunders  v.  Wood,  1  Mumf., 
3 
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406.     Newell  v.    Wood,  lb.,  555.     Hancood  v.  Roberts,  5  Grernlf,  441. 

Newman  v   Graham,  3  Mumf.,  187.     But  if  the  bond  be  spread  upon  the 

record  by  oyer,  and  appear  to  be  a  joint  and  several  bond,  the  defect  in 

the  declaration  is  obviated.     And  if  it  appear  on  the  recoid,  that  one  of 

several  obligors,  was  a  feme  covert,  at  the  time  of  executing  the  contract, 

the  declaration  against  the   others  only  will  be  supported.—  Meredith  v. 

Duva',  1  Mvmf.,  76.     Ela  v.  Card,  2  N.  llamp.,  175. 

/  A  plea  in  abatement  that  other  persons  ought  to  have  been  joined  as 

/  defendants,  needs  not  set  forth  the  places  of  abodes,  and  additions  "f  the 

I    persons  omitted.  —  Ela  v.  Hand,  3  N.  Hump.,  95.      Where  the  defendants 

'    huve   once  abated   the  suit,   by    pleading  the   non-joinder  of  other  joint 

♦^contractors,  a  similar  plea  to  a  second  action  cannot  be  pleaded,  though 
offered  by  defendants  vvho  were  not  parties  to  the  first. —  Wiimer  v. 
Schlatter,  15  Serg.  $  Ratal.,  150.  2  Raivle,  359.  Sed  vide  3  East,  70, 
71.     Gould's  Pleading,  282. 

-MISNOMER. 
I.  May  not  the  misnomer  of  the  defendant  be  pleaded  in  abatement  1 

It  may;  but  one  defendant  cannot  plead  the  misnomer  of  another. — 
Com.  Dig.' Abatement,  F.  IS.  Lvtw.,  36.  1  Chit.  PL,  440.  Jlrchi.  Civ. 
PL,  312.     Atkinson  v.  Clapp.,  1  Wend.,  71. 

[Misnomer  of  parties  1n  a  writ  or  indictment,  must  always  be  pleaded 


14-6.  Jewet  v.  Burrowes,  15  lb.,  469.  Scull  v.  Briddle,  2  Wash.  C.  C, 
200.  Pcrte  v.  Bacon,  *;  Mumf.,  219.  A  mistake  in  the  declaration,  as  to 
the  Christian  name  of  a  plaintiff,  cannot  be  taken  advantage  of,  except  by 
a  plea  in  abatement.—  Cqllman  et  al.  v.  Collins,  2  H.,  569.  Misnomer 
in  the  capias,  and  a  variance  between  the  name  in  the  writ  and  declara- 
tion, must  be  pleaded  in  abatement. —  Vendleton  v.  Bank  of  Kentucky,  1 
Monr.,  174.  Misnomer  of  addition  of  place,  may  be  pleaded  in  abate- 
ment.—  Smith  v.  Bowker,  1  Mass.,  76.  It  is  a  good  plea  in  abatement, 
that  a  party  sues,  or  is  sued,  by  his  surname  only. — Chappell  v.  Proctor, 
^Harper,  49.  Seely  v.  Boom,  Cox,  138.  Labat  v.  Ellis,  1  Taylor,  148. 
Lanier  v.  Cock,  6  Mvmf.,  580. 

A  plea  of  misnomer  is  as  valid  in  the  action  of  ejectment,  as  in 
other  actions.  —  Dixon  v.  Cavaneagh,  1  Overt.,  365. 

Copartners  must  sue  and  be  sued  in  their  proper  names;  it  is  not 
sufficient  to  use  the  style  of  the  firm. — Be?i/ly  v.  S?nith,  3  Cains,  170. 
Tomlinson  v.  Burk,  5  Halst.,  295.  Porter  v.  Cresson,  10  S.  8f  R.,  257. 
Pate  v.  Bacon,  6  Mumf,  219.  Seely  v.  Schenck,  1  Penn.,  75.  Crundall 
v.  Denny,  Ibid,  137.  Burnes  v.  //«//,  2  Penn.,  9S4.  See  form  of  plea  in 
abatement,  for  a  misnomer  of  the  defendant,  in  3  Saund.,  209,  and  see 
further,  1  Show,  394.  Carth.,  307.  CowA.,  188.  1  /-«.'«>.,  10.  5  T.  R  , 
487 — 5.     When  one  joint  tenant,  (Com.  Dig.  Abatement,  F.  5,)  or  one 
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tenant  in  common,  in  cases  where  they  ought  to  be  joined,  (Ibid,  F.  G,) 
is  sued  alone,  he  may  plead  in  abatement. 

But  the  omission  or  insertion  of  a  middle  name  incorrectly,  cannot 
be  pleaded  in  abatement. — Franklin  v.  I  allmndge,  5  J.  R.,  84.  The  law 
allows  of  but  one  Christian  name,  middle  names  are  disregarded. — Roose- 
velt v.  (jardiner,  2  Cow.,  463.  Keene  v.  Meade,  3  Pet.,  7.  Franklin  v. 
Tallmadge,  5  Johns. ,  84.  Nor  can  defendant  plead  that  an  alias  dictus 
was  subjoined  to  his  name,  and  that  the  first  name  was  the  right  one. — 
Reed  v.  Lord,  4  J.  R.,  118. 

Where  a  name  appears  to  be  a  foreign  one,  a  variance  of  a  letter, 
which,  according  to  the  pronunciation  of  that  language,  does  not  vary 
the  sound,  is  not  a  misnomer  :  as  Paris'  for  Petrie. — Petrie  v.  Woodworth, 
3  Ca  Ties'  R.,  219.  Commonwealth  v.  Gillespie,  7.  S.  £f  R.,  479.  Tibbits  v. 
Kial,  2  JV.  Hamp.,  557.  So,  it  seems,  if  an  abbreviation  or  corruption 
of  a  true  name,  when,  by  common  use,  the  true  and  corrupted  name  are 
taken  to  be  the  same. — Gordon  v.  Holliday,  1  Wash.  C.  C,  285.  If  the 
surname  of  the  obliger  in  a  bond  varies  by  a  slight  misspelling  from  that 
in  the  subscription,  he  may  be  sued  by  the  name  subscribed,  without  an 
alias  dictus. — Mendel  /  v.  Hinsdnle,  2  Caines1  R.,  362.  A  defendant  may 
be  sued  on  an  instrument,  by  the  name  he  has  signed,  though  differing 
in  sound  from  his  true  name. — Meiideth  v.  Hinsdale,  2  Caines,  3'62. 


QUALITIES   OF  PLEA  IN  ABATEMENT 
1.  May  not  a  writ  be  abated  in  part,  and  remain  good  for  the  residue  ? 

It  may  ;  and  the  defendant  may  plead  in  abatement  to  part,  and  de- 
mur, or  plead  in  bar,  to  the  residue  of  the  declaration. —  1  Chit.  PL,  444. 
2  Sound.,  210.  As  these  pleas  delay  the  trial  of  the  merits  of  the  action, 
the  greatest  accuracy  and  precision  are  required  in  framing  them  ;  they 
should  be  certain  to  every  intent,  and  be  pleaded  wilhout  any  repugnancy. 
—3  J  R.,  186.  Willis,  42.  2  Bl.  R.,  1096.  2  Sauna1.,  298,  b.  n.  1.  Com. 
Dig..  1,  11.  Co.  Lilt.,  393.  Cro.  Jac,  82.  And  must,  in  general,  give 
the  plaintiff  a  better  writ.  This  is  the  true  criterion  to  distinguish  a 
plea  in  abatement  to  a  plea  in  bar  -8  T.  R.,  515.  Bro.,  139.  1  Saund., 
274,  n.  b  ,  284,  n.  4.  2  B.  &■  P..  125.  4.  T.  R.,  227.  6  East,  600. 
Com.  Diz.,  Jihat.,  J.,  1.  2.  Day,  28.  3  Mass.,  24.  5.  Mass.,  362.  1 
Hnyw.,  501.  2  Ld.  Raym.,  1178.  1  East,  634.  Great  accuracy  is  also 
necessary  in  the  form  of  the  plea,  as  to  the  commencement  and  conclu- 
sion, which  is  said  to  make  the  plea. — Latch,  178.  2.  Saund.,  209.  C. 
D.     3  J.  R.,  186.     1  Bouviefs  Law  Diet.,  l,p.  14. 

WHAT,  WHEN,  AND  HOW  PLEADED  IN  BAR,  OR  ABATE- 
MENT—MODE OF  PLEADING,  &c. 

1.  Can  a  plea  in  abatement  be  put  in  after  plea  in  bar  % 
Not  unless  under  special  circumstances,  of  which  the  court  must 
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judge.— Clapp  v.  Bald/,  3  Greenlf.,  216.  S.  P.  Stone  v.  Proctor,  2 
Chip.,  114.  Engle  v.  Kelson,  1  Pennsyl.,  442.  Ripley  v.  Warran,  Pick., 
593.  Ritdle  v.  Stephens,  2  S.  tS*  /?.,  537.  Palmer  v.  Evertson,  2  Cow., 
417.     Meggs  v.  Choffier,  Hardin,  65. 

A  plea  in  abatement,  e.g.  non-joinder  of  others  as  defendants,  cannot 
be  put  in  after  a  plea  in  bar. — Palmer  v.  Evertson,  3  Cow.,  417. 

A  plea  in  abatement  is  too  late  after  a  general  imparlance. — McCar- 
ney  v.  McGamp.,  1  Ashm.,  4.  Hinckley  v.  Smith,  4  Watts,  443.  Cham- 
berlin  v.  //?Ve,  5  IfW/s,  173.  8  Verm.,  400.  Martin  v.  Commonwealth,  1 
Mass.,  347.  Coattcs  v.  McCamm,  2  Browne,  173.  Witmer  v.  Schalter, 
15  S.  #  i£.,  150.  Coffin  v.  Jones,  5  Pick.,  61.  Jennison  v.  Hopgood,  2 
./hTc.,  31.  Chambers  v.  Haley.  Peck,  159.  Wyman  v.  Dorr,  3  Greenleaf, 
186.  But  it  may  be  pleaded  after  a  special  imparlance,  entered  as 
record. —  Coattes  v.  McCamm,  2  Browne,  176.  Purple  v.  Clarke,  bPick., 
206.     McCarney  v.  McCamp,  1  Ashm.,  4. 

A  plea  that  a  plaintiff  was  not  executor,  need  not  be  pleaded  in  abate- 
ment ;  it  may  be  joined  with  the  general  issue,  and  in  pleading  it,  the  de- 
fendant is  not  bound  to  crave  oyer,  and  set  out  the  letters  testamentary  ; 
but  it  seems  he  must  do  so,  if  he  wishes  to  set  up  any  matter  in  avoid- 
ance of  the  letters.  —  Gilberts  Executors  v.  Cameron,  16  Wend.,  579. 

Alienage  may  be  pleaded  in  abatement  or  bar. — Jackson  v.  Decker, 
11  J.  i£.,  418.  So  may  alien  enemy  ;  but  abatement,  in  such  case,  may 
be  considered  most  proper  ;  as  the  judgment  would  not,  in  either  case, 
be  a  bar  to  a  new  action  on  the  return  of  peace. — Bell  v.  Chapman,  10 
J.  R.,  183. 

A  plea  in  abatement,  after,  and  in  addition  to  a  plea  in  chief,  is  a  nul- 
lity, and  need  not  be  answered. — Palmer  v.  Greene,  1  Johns.  Cases,  101. 
See,  also,  1  Ashm.,  4.  2  Mumf.,  297.  If  defendant,  after  having  pleaded 
in  abatement,  voluntarily  plead  to  the  action,  without  a  judgment  of  re- 
spondeat, &c,  it  is  a  waiver  of  his  first  plea,  which  is  to  be  considered 
as  if  never  filed. —  Wilson  v.  Oliver,  1  Stew.,  46.  Burn  ham  v.  Webster, 
5  Mass.,  266.  S.  J.  Robertson  v.  Lee,  1  Stew.,  141.  E^erton  v.  Hait,8 
Verm.,  207.  An  arrest  in  violation  of  a  legal  promise  not  to  arrest,  may 
be  pleaded  in  abatement. — Steel  v.  Bates,  2  Aik.,  338.  A  defendant  sued 
by  a  wrong  name,  may  plead  the  misnomer  in  abatement,  after  he  has  ap- 
peared and  ariven  notice  of  his  appearance  specially- — Ma?iny  v.  Carleyy 
4  Cow.,  148." 

If  a  plea  in  abatement  commences  improperly,  or  concludes  in  bar, 
the  plaintiff  may  demur,  either  in  bar  or  abatement. — Roberts  v.  Stewart, 
1  Yerger,  390.  Whether  a  plea  is  in  abatement,  or  in  bar,  is  to  be  known 
by  its  conclusion. — Je?ikins  v.  Pepoon,  2  J.  C,  3 12.  Executors  of  Schoon- 
maker  v.  Elmendorf,  10  J.  R.,  49. 

After  a  verdict,  matter  which  abates  the  writ,  cannot  be  pleaded  ;  for 
the  defendant  has  no  day  in  court.  Nor  the  marriage  of  a  woman  plain- 
tiff, after  verdict,  and  before  the  day  in  court,  cannot  be  pleaded  in 
abatement  ;    puis  darein  continuance. — Alexander  v.  Fisk,  12  J.  R.,  218. 

A  plea  that  there  are  other  executors,  not  named  in  the  writ,  must 
allege  that  they  were  qualified,  and  took  on  themselves  the  execution  of 
the  will. — Burrow  v.  Sellers,  1  Hayw.,  501. 

If  matter,  which  must  be  pleaded  in  abatement,  is  contained  in  a  plea 
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in  bar,  without  being  verified  by  affidavit,  the  plaintiff  may  treat  it  as  a 
nullity,  and  enter  a  default. — Robinson  v.  Fisher,  3  Caines'  R.,  99. 

Pleas  in  abatement  cannot  be  amended. — Trender  v.  Durant,  5  Wen- 
dell,  72. 

Pleas  in  abatement  are  not  favored ;  they  must  be  precise,  or  they 
will  be  ill  on  demurrer. — Haywood  v.  Chestney,  13  Wind.,  495.  Wads- 
wor.h  v.  Woodford,  1  Day,  28.  Clarke  v.  Warner,  6  Conn.,  3,351.  Par- 
sons v.  Ely,  2  lb.,  377.  See  also  following  cases. — Lacy  v.  Roberts, 
Brayt.,20.  Butler  v.  Lowry,  3  Verm.,  14.  Payne  v.  Bacon,  1  i?oo£,  109. 
Chambers  v.  Haley,  Peck,  159.  Cleveland  v.  Welsh,  4  M<m.,  591.  PuM- 
fo/je  v.  Rathbone,  4  Pick.,  89.  Martin  v.  Blodget,  1  ^z'/c.,  375  1  Breese, 
96.  Campbell  v.  Stiles,  9  .Mass.,  2 17.  O.w  v.  TFarrarc,  14  iV/a.vs.,  239. 
Bintow  v.  Fosse*/,  11  Jlfass.,  250.  Bobbins  v.  #?'//,  12  Pec&,  569.  S. 
P.  Thompson  v.  Hatch,  3  P/c4\,  512.  £a*<m  v-  Whit  taker,  6  PuA:.,  465. 
FFi/son  v.  Hamilton,  4  S.  *  P.,  238.  Bradley  v.  FFeM,  1  JWww/.,  2*4. 
Gaines  v.  Conn. ,2  £)a?za  231.  Lacroix  v.  McQuart,  1  Miles,  42.  Yeaton 
v.  Lynn,  5  Pe£.,  231.  Hosteller  v.  Kaufman,  11  S.  ft  R.,  146.  Howard 
v.  Rawson,  2  Leigh,  733.  Alexander  v.  Fmft,  12  Johns.,  218.  J)/<//s  v. 
Bishop,  Kirby,  6.  S'ate  v.  .iVewm  <m,  2  Car.  Law  Repos.,  75.  Roberts  v. 
Stewart,  1  Yerg.,  390.  Furniss  v.  £//z's,  2  Brock.,  14.  Sta/e  J3a/?/c  v. 
Hinton,  1  Lev.,  397.  Nelson  v.  Sweet,  4  JV.  Hamp.,  256.  Tucker  v.  Per- 
/ey,  5  JV\  Hamp.,  345.  Br<gham  v.  Fste,  2  Pick.,  420.  Mantz  v.  Uendley, 
2  P7.  4-  ili".,  308.  Browne  v.  Gordon^  1  GVeme,  165.  S.  P.  G<n7d  v. 
Richardson,  6  Pick.,  369.  Boston  Type  Foundry  v.  Spooner,  5  Verm., 
93.  Fan  Mstyne  v.  Dearborn,  2  JFettd.,  586.  ife//y  v.  Mullany,  2  //a//, 
205.  Pay  v.  Hamburgh,  1  Browne,  77.  Young  v.  Stringer,  5  Hayw.,  32. 
Richmond  v.  Tallmadge,  16  Johns.,  307.  -Ro/?;>  v.  Elliott,  2  Da//.,  184. 
Robinson  v.  Fisher,  3  Caines,  99.  Murston  v.  Lawrence,  1  Johns.  Cases, 
397.  7a%  v.  Hamilton,  1  //a//,  222.  Gilbert  v.  Vanderpool,  15  Johns., 
242.  PzVee  v.  Bagley,  4  JV.  Hamp.,  76.  S.  P.  C7«rA:e  v.  Browne,  6  JV*eu> 
hamp.,  434.  Jenkins  v.  Pepoon,  2  Johns.  Cas.,  312.  Schoonmaker  v. 
Elmendorf,  10  Johns.  49.  Hargis  v.  Jiyres,  8  Ycrg.,  467.  Leathers  v. 
Maglessin,2Monr.,  64.  Patteev.  Harrington,  11  Pick.,  221.  Keligg's 
Case,  6  Ferm.,  511.  ilforse  v.  Ca/%,  2  JV.  //amp.,  222.  7  Jl/ass.,  475. 
itfanfe  v.  Hendley,  1  H.  ft  M.,  308.  Clifford  v.  Conncy,  1  Mass.,  495. 
Proo/cs  v.  Patterson,  1  J.  C,  328.  Saaw  v.  Butcher,  19  HW.,  216.  De- 
Forrest  v.  Jewett  ft  Parsons,  1  //.,  137. 


DEFECTIVE  OR  IMPROPER  SERVICE  OF  WRIT,  &c. 

1.     Is  it  not  a  good  cause  to  abate  a  writ,  that  it  was  served   by  an 
officer,  or  other  person,  not  legally  authorized  to  serve  it  ! 

It  is. — Brewer  v.  New  Glocester,  14  Mass.,  216. 

An  arrest  in  violation  of  a  legal  promise  not  to  arrest,  may  be  pleaded 
in  abatement.— iS*ee/e  v.  Pates,  2  ^z'A;.,  338. 

In  New  Jersey  a  female  cannot  be  arrested  for  debt  j  the  process 
must  be  by  summons.— P/,gaf  v.  Meeker,  2  i/a/s/.,  97. 
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A  writ  directed  to  the  sheriff  may  be  served  by  his  general  or  special 
deputy  though  not  particularly  named. —  Clark  v.  Bray,  Kirby,  237. 

In  an  action  against  a  minor  or  other  person  under  guardianship  the 
writ  will  not  abate  because  the  guardian  of  the  defendant  was  not  notified. 
-Potter  v.  Wright^  Brayf.,  21.      S?iow  v.  Antrim,  Kirlty,  174. 

It  is  cause  to  abate  that  it  was  not  served  the  number  of  days 
prescribed  by  law,  before  the  return  day. — Pedrick  v.  Shaw,  1  Pen.,  57 
Guiljord  v.  Jamaica,  2  Chip.,  104.  Bullard  v.  Nantucket  Bank,  5  Mass., 
99.  1  Hayw.,  286.  Payne  v.  Bacon,  1  Root,  109.  Butler  v.  Lowry,  3 
Verm.,  14. 

In  computing  time  between  service  and  return,  either  the  day  of  ser- 
vice, or  of  return,  is  to  be  excluded. — Pollard  v.  Yoder,  2  Marsh.,  2b7. 

An  appearance  by  attorney  cures  a  defect  in  the  service  of  process. 
—  1  Hayw.,  405.     Knox  v.  Summers,  3  Crunch,  496. 

If  defendant's  property  is  attached,  and  no  summons  is  left  for  his 
appearance  when  and  where  the  writ  was  returnable,  the  writ  is  abate- 
abie. — Nelson  v.  Sweet,  4  New  Hamp.,  256. 

If  a  mistake  in  the  writ  be  carried  into  the  declaration,  or  rather  if 
the  declaration  which  is  presumed  to  correspond  with  the  writ  or  bill,  be 
incorrect  in  respect  to  some  extrinsic  matter,  it  is  then  open  to  the  de- 
fendant to  plead  in  abatement  to  the  writ  or  bill. —  1  B.  ft  P.,  648.  10 
Mod  ,  210.  And  there  is  no  plea  to  the  declaration  alone  but  in  bar. — 
10  Mod  ,  210.  2  Saund.,  209.  Pleas  in  abatement  to  the  writ  or  bill, 
and  to  the  form  or  to  the  action. — Com.  Dig.  Abatement,  H.  1.  17.  These 
of  the  first  description  were  formerly  either  matter  apparent,  on  the  face 
of  the  writ — Com.  Dig.  Abatement,  H.  1,  or  matters  dehors.  Id.,  H.  I  7. 
Formerly  very  trifling  errors  were  pleaded  in  abatement. —  1  Lutw.,  25. 
Lilly's  E,t.,  5.  2  Rich.  C.  P.,  5.  8.  1  Stra  ,  556.  Lord  Raym.,  1541. 
2  Inst.  668.  3  B.  ft  P.,  395.  But.  as  oyer  of  the  writ  can  no  longer  be 
had,  an  omission  in  the  defendant's  declaration  of  the  defendant's  addition, 
which  is  not  necessary  to  be  stated  in  a  declaration,  can  in  no  case  be 
pleaded  in  abatement.— 1  Saund.,  3l8';n.  3.  3  B.  ft  P.,  395.  7  East.,  382. 
Accepting  service  dispenses  with  actual  service  by  the  officer;  but 
is  not  to  be  considered  as  an  appearance. — Doulevy  v.  Cooper,  2  N  ft 
M.,  548.  But  acknowledgment  of  service  made  by  husband  and  wife  on 
the  back  of  the  writ  does  not  dispense  with  actual  service  on  her. — Gay- 
lord  v.  Payne,  3  Con.,  258. 

Service  of  a  civil  process  on  a  day  appointed  by  proclamation  of  the 
governor  for  public  thanksgiving,  &c,  is  prohibited  by  statute  in  Connec- 
ticut, and  the  process  abateable,  being  void. — Gladwin  v.  Lewis,  6  Conn., 
49.  And  in  Vermont,  service  of  a  writ  after  sunset  on  Saturday  is  illegal. 
— Selectmen  of  Cavendish  v.  Turnpike  Co.,  2   Verm.,  531. 

Acknowledgment  of  service  by  an  attorney  does  not  bind  the  party, 
unless  the  attorney  have  special  authority  for  that  purpose. —  Whilley  v. 
Baker,  1  Boot,  406. 

Defective  process  or  service  must  be  accepted  to  by  motion  or  plea 
in  abatement;  appearing  and  pleading  in  chief  are  a  waiver  of  the  de- 
fect.—  Wheeler  v.  Lampman,  14  Johits.,  481.  Morse  v.  Cat  ley,  5  lb.,  223 
Pollard  v.  Picket,  4  Cranch,  421.  Wood  v.  Lide,  lb.,  180.  Gilbert  v. 
Nantucket  Bank,  5  Mass.,  93.     Farran  v.   United  States,  3  Peters\  459. 
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Rowley  v.   Stoddard,  7  Johns.,  207.     Coit  v.  Sheldon,  1  Tyler,  301.     Tuo- 
oer»?7/e  v.  Pony,  3  if.  ^  M,  309.     Den  v.  Pre/,  4  .ffiiyMJ.,   162.     See  also 
following  cases. — Embra  v.  Sillmun,  1  Root,  128.     Badlam  v.    Tucker,  1 
JPicifc.,  3b9.     2£a7id  v.  Rand,   4  iV.  Hamp.,   267.      Clarke   v.  Freeman,  5 
Fer/n.,  122.     Patny  v.    Cram,  5  iV.    Hamp.,  174.     Nelson  v.  Cummins,  1 
0t?er/.,  436.     dacoos  v.  Mellen,  14  Mrm.,  132.     G«?7d  v.   Richardson,  6 
Pick.,  364.     Lawrence  v.  Smith,  5  Mass.,  362.      Sill  v.  Bank  of    United 
States,    5    Conn.,    102.       iVe/sora   v.     Omealy,    6   Green!/.,   218.  ,;    *S/aj/- 
tonv.  Inhabitants  of  Chester,  4  Mass.,  478.     Nelson  v.   Swett,4  N  Hamp., 
256.      United  States  Bank  v.   Taylor,  7  Verm.,  116.      Guild  v.  Richardson, 
6  Pick.,  364.     Fostor  v.  Haddock,  6  TV   Hamp.,  217.     JPmm  v.   Cruick- 
shanks,  3  McCord,  8  4.      Taylor  v.    Cooke,  Core,  54.      Sebree  v.   C/«w,  3 
Marsh.,  552.      jSwm7/i  v.  Morrison,  3    Marsh.,  81.      Caldwell   v.  Harp,  2 
McCord,  275.       Kinsman  v.  Coile,  1   ilfimr.,  211.     Moore  v.  Pall,  2  Bibb., 
330.     Brldjes  v.  Ridyely,  2  Lilt.,  396.      Select  v.  Olmstead,   1   Root,  497. 
Cregg  v.  Stunners,  1   McCord,  461.     Parifc  v.    Chappell,  1  McCord,  566. 
.A/s/on  v.    Bowers,  1  iV.  #  M,  458.     P«/ac  v.  Morgan,  3    Yea/es,  258 
Ford  v.  Strong,  1  iiW,  475.     Mi/&  v.  Bishop,  Kirby,  4.     Butts  v.  JVaw- 
caz's,  4    Conn.,  424.      *Sm/ie  v.    Runnelh,   1    Verm.,   148.     Southmaid    v. 
Backus,  3  Corn;.,  474.      <S.  P.  PisAop  v.  Pm/7,  1  Day,  141.     .Ford  v.  M?m- 
som,    1    Sou/A,  93.     1   Black/.,    193.     1    T^osA.,  9.     McCall  v.  Price,  1 
McCord,  82.     Barton  v.  Pe/d,  7  Crunch,  194.      Sherrod  v.  Davis,  1  Hayw., 
282.      Greerv.  Niller,2   Overt.,  187.     Helm  v.  Van  Fleet,  1  Blackf,  342. 
Tappan  v.  Prwen,  5  Mass.,  196.     Ca//  v.  Hugger,  8  Mass.,  423.     Dennett 
v.  Chick.,  2   Greenl,  192.     Dillman  v.   Schultz,  5  *S\   <5f  P.  36.    <S.  P,  7 
Crunch,  201.     Hall  v.  Williams,  8    Greenleaf,  434.     Morris  v.  Kniahl,  1 
Black/,   106.     Colman  v.  Graeter,  lb.,  388.     Ballon  v.  Hulbert,  1  Johns., 
62.     Dando  v.  Tremper,  2  lb.,  287.     Jackson  v.  Poay,  6  do.,  59.     Pan& 
o/'  Columbia  v.  Newcombe,  lb.,  98.     Carman  v.    Tuwnsend,  6    Wend.,  206. 
Bennett  v.  Howard,  2  Day,  416.     Bulkley  v.  »S7arr,  2  Pay,  552.      Wolcott 
v.  D  Ajht,  2  Day,  405.     Denslow  v.  Moore,  1  Pay,  290.     5i(//!s  v.  Fran- 
cis, 4   Conn.,  424.     ATipjo/e  v.  Coleman,  1   Poo?,  407.      Gladwin   v.  Lewis  t 
6    Conn.,   49.      Selectmen   o/  Cavandish  v.    Turnpike   Co.,  2    Verm.,  534, 
Pollord  v.  Picket,  4  Crunch,  421.      Wood  v.  F?7/e,  P.,   ISO.      Gdoer/  v 
Nantucket  Bunk,  5  Mass.,   93.       Furrur  v.    Z7m7ed    <S7ates,   3  Pe/.,  459. 
Rowley  v.  Stoddard,  7  Johns.,  207.      Coz7  v.  Sheldon,  1    Ty/er,  301.      F«- 
oeraV/e  v.  Zona,  3  Ff.  #  JF,  390.     Pen  v.  Pre/,  4  Hayw.,  162.     PTart  v. 
Huckins,   6  Mass.,    399.     P/x/ey  v.  Mitchell,  7  Cow.,  366.      Guilfield  v. 
Jamaicu,  2  Chip.,  104.     Huntingdon  v.    Spooner,  3    Verm.,  bib.     Brovsne 
v.  Gordon,   1  Greenl,  165.     Adams   v.    Wseassef  Pa«&,  1    Greenl,    361. 
Merchants^  Bank  v.    Coo/ce,    4    PicF,  405.     Ga^e  v.    Graffam,  1 1   Jtffflss., 
181.     Co/6y  v    Dillingham,  7  TWass.,   475.     Dunmore  Manufacturing  Co' 
v.  Rockwell,  Brayt.,  17.     PmtoZ  v.  Murbleheud,  1    Greenleaf,  82.     Fonder 
v.  Peoee,  9   Mass.,  231.     Morse  v.  Ca//ey,  5  iV.  PTawp.,  223.      Wood  v. 
Poss,  11   .1/ass.,  271.     Chapman  v.   Shaw,  3   Greenleaf,  372.     Heursuy  v. 
Bradbury,  9  Mass.,    95.      Windham  v.  Hampton,  1   Roof    175.     Lawrence 
v.  Kingman,  Iurby,  6.     Fnox  v.    Sumners,  3  Branch,  498.     Pe//  v.   C/d#- 
man,  2   7^/er,  423.     JoAjw/mi  v.  Pj7/s,   1   Poof,    504.     Fnoe  v.   Pm&e,  5 
Pay,   122.     Case  v.  Humphrey,  6  Conn.,    130.     Ty/er    v.    Ty/er,  2  .Roof 
519.     Trea*  v.  Carrington,  1  Poof,  356.     Thatcher  v.   Heacock,  1  Poof, 
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284.  Miller  v.  Haynes,  Brayt.,  21.  Rand  v.  Proprietors  of  Locks,  #c, 
on  Conn.,  River,  3  Day,  441.  Backus  v.  Rogers,  8  Johns.,  346.  Seers  v. 
Blakesly,  1  i?oo/,  54. 


JUDGMENT. 

1.  Will  defects  in  the  declaration  be  noticed  by  the  court  on  a  demurrer 
to  a  plea  in  abatement  1 

They  will  not. — Clifford  v.  Coney,  1  Mass.,  500. 

When  the  plaintiff  takes  issue  on  the  plea  and  it  is  found  against  the 
defendant,  judgment  is  final,  and  the  same  jury  who  found  the  issue  should 
assess  the  plaintiff's  damages. — McCartee  v.  Chambers,  6  Wend.,  694 
Dod  e  v.  Morse,  3  JV.  Hamp.,  532.  Jewetl  v.  Davis,  6  lb.,  518.  Mebffy 
v.  Share,  2  Pennsyl.,  361.  Hoilingsworthv.  Dunne,  Wallace,  57.  Moore 
v.  Morton.  1  /£.,  234.  But  if  the  judgment  be  respondeat  ouster  only,  the 
defendant  cannot  assign  it  for  error,  as  it  is  for  his  advantage. — JoAra  v. 
Clay/on,  1  Blackf,  54.  In  chancery  abatement  is  not  necessarily  a  de- 
struction of  the  suit,  like  an  abatement  at  law  ;  it  is  merely  a  suspension 
of  the  progress  of  the  suit. — Hoxie  v.  Car.,  1  Sumner,  178. 

Where  an  issue  of  fact  on  a  plea  in  abatement  is  found  against  the 
defendant,  the  judgment  is  final  and  not  a  respondeat  ouster. — Huight  v. 
Holley,  3  Wend.,  258.  The  judgment  on  demurrer  to  a  plea  in  abate- 
ment is  respondeat  ouster. — Haight  v.  Holley,  3  Wend.,  258.  The  Bank 
of  Orange  v.  Browne,  3  Wend  ,  158.  The  judgment  of  a  plea  of  former 
recovery  found  against  the  defendant  is  quod  respondeat  ouster. — Marstin 
v.  Lawrence,  1  J.  C,  397.     C.  C,  97. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Where  any  suit  shall  be  depending  in  any  court  of  the  United  States 
and  either  of  the  parties  shall  die  before  final  judgment,  the  executor  or 
administrator  of  such  deceased  party,  who  was  plaintiff,  petitioner,  or  de- 
fendant, in  case  the  cause  of  action  doth  by  law  survive,  may  prosecute 
or  defend  such  suit  until  final  judgment ;  and  the  defendant  or  defendants 
shall  answer  thereto  accordingly  ;  and  the  court  before  whom  such  cause 
may  be  depending,  shall  hear  and  determine  the  same,  and  render  judg- 
ment as  the  case  may  require.  And  if  such  executor  or  administrator, 
having  been  duly  served  with  a  scire  facias  from  the  office  of  the  clerk  of 
the  court  where  such  a  suit  is  depending,  twenty  days  beforehand,  shall 
neglect  or  refuse  to  become  a  party  to  the  suit,  the  court  may  render  judg- 
ment against  the  estate  of  the  deceased  party,  in  the  same  manner  as  if 
the  executor  or  administrator  had  voluntarily  made  himself  a  party  to  the 
suit  ;  and  the  executor  or  administrator  who  shall  become  a  party,  shall, 
upon  motion  of  the  court,  be  entitled  to  a  continuance  of  the  cause  until 
the  next  term  of  the  court.  And  if  there  be  two  or  more  plaintiffs  or  de- 
fendants, and  one  or  more  of  them  shall  die,  if  the  cause  of  action  shall 
survive  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  de- 
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fendant  or  defendants  the  writ  or  action  shall  not  be  thereby  abated  ;  but. 
such  debt  being  suggested  upon  the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or  plaintiffs,  against  the  surviving  de- 
fendant or  defendants.  Act,  24th  September,  1789,  sec.  31.  See  also 
Green  v.  Watkins,  6  Wheat.,  260.  Wilson  v.  Cod  man'' s  Ez'rs.,  3  Cranch., 
193.     McCaul  v.  Lecamp,  2  Wheat.,  111. 

In  real  actions,  the  death  of  either  party  before  judgment,  abates 
the  suit ;  and  if  the  heirs  be  made  parties  by  order  of  the  court  in  which 
the  suit  is  brought,  and  judgment  be  entered  against  them  by  default,  for 
want  of  a  plea,  upon  a  summons  and  count  against  the  original  defendant, 
they  may  sue  out  a  writ  of  error,  and  reverse  the  judgment. — Mucker's 
Heirs  v.  Thomas,  7  Cr.,  530.  Green  v.  Watkins,  7  Wheat.,  262.  Ad- 
miralty suits  do  not  abate  on  the  death  of  a  party. — Penhallow  v.  Duaae, 
3  Dall.,  86. 

No  summons,  writ,  declaration,  return,  process,  judgment,  or  other 
proceedings  in  civil  causes  in  any  of  the  courts  of  the  United  States, 
shall*  be  abated,  arrested,  quashed  or  reversed,  for  any  defect  or  want  of 
form.  Act  24th  September,  1789,  sec.  32. — Course  v.  Stead,  2  Dall., 
22.    Mossman  v.  Higginson,  4  Dall.,  12. 

If  the  administratrix  of  the  plaintiff  in  whose  name  the  suit  had  been 
revived  by  scire  facias  upon  the  death  of  the  intestate  after  issue  joined, 
intermarry,  and  such  intermarriage  be  pleaded  puis  darein  continuance, 
the  scire  facias  is  thereby  abated,  but  not  the  original  suit  ;  and  a  new 
scire  facias  may  issue  to  revive  the  original  suit  in  the  name  of  the  hus- 
band and  administratrix,  that  she  may  prosecute  the  suit  to  final  judgment. 
— McCaul  v.  LeCamp,  2  Wheaton,  111. 


ACCIDENT. 

1.  What  does  the  term  accident  signify  in  chancery  practice  1 

It  signifies  such  unforeseen  events,  misfortunes,  losses,  acts,  or  omis- 
sions, as  are  not  the  result  of  any  negligence  or  misconduct  in  the  party. 
—  Francis'  Maxim,  M.  120,  p.  87.  1  Story  on  Equity,  §  78.  Jeremy  de- 
fines it,  as  used  in  courts  of  equity,  to  be  "  an  occurrence  in  relation  to  a 
contract  which  was  not  anticipated  by  the  parties,  when  the  same  was  en- 
tered into,  and  which  gives  an  undue  advantage  to  one  of  them  over  the 
other  in  a  court  of  law." — Jer.  on  Eq.,  358.  This  definition  is  objected 
to,  because,  as  accidents  may  arise  in  relation  to  other  things  besides 
contracts,  it  is  inaccurate  in  confining  accidents  to  contracts ;  besides,  it 
does  not  exclude  cases  of  unanticipated  occurrences,  resulting  from  the 
negligence  or  misconduct  of  the  party  seeking  relief. — Story  o?i  Eq.,  378, 
note  1.  In  general,  courts  of  equity  will  relieve  a  party  who  cannot  obtain 
justice  in  consequence  of  an  accident,  which  will  justify  the  interposition 
of  a  court  of  equity.  The  jurisdiction  being  concurrent,  will  be  main- 
tained only,  first,  when  a  court  of  law,  cannot  grant  suitable  relief;  and 
secondly,  when  the  party  has  a  conscientious  title  to  relief.  There  are 
many  accidents  supplied  iti  a  court  of  law:  as  loss  of  deeds,  mistake  in 
receipts  and  accounts,  wrong  payments,  death,  which  makes  it  impossi- 
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ble  to  perform  a  condition  literally,  a  multitude  of  other  contingencies  ; 
and  many  cannot  be  redressed  even  in  a  court  of  equity  ;  as  if  by  accident 
a  recovery  is  ill  suffered,  a  contingent  remainder  destroyed,  or  a  power 
of  leasing  omitted  in  a  family  settlement. —  1  Bowings  Law  Dictionary, 
p.  37.  The  student  will  probably  obtain  some  information  on  this  head,  by 
consulting  the  following  cases. — Armitage  v.  Wadsworth,  1  Mcdd.  R.t 
189  to  193.  Atkinson  v.  Leonard,  3  Bro  Ch.  R.,  218.  Beams*  Eq.,  by 
Jeremy,  111.  1  Fonbl.  Eq.,b.  1,  ch.  1,  see.  3,  note  F  ,  p.  12.  Benson  v. 
Baldwin,  1  Atk  ,  598.  Cooper  Eq.  PL,  130.  Brooks  v.  Jennings,  1  Mod. 
Rep.,  17k  Britton  v.  Bat  hurst,  3  Lev..  115.  Brisbane  v.  Dacres,  5  Taunt., 
143,  159.  Burlenshaw  v.  Gilbert,  Cooper  P.,  49.  Barrisford  v.  Done,  1 
Vermont,  98.  Bullock  v.  Domit,  6  T.  P.,  650.  Bricknock  #  Canal  Co.  v. 
Pritchard,  6  T.  R.,  750.  Balfour  v.  Wes'on,  1  P.  R.,  310.  Bromly  v.  //o/- 
/./«c/,  7  re*.,  19,20.  Browne  v.  Higgs,  4  Fes.,  709.  5  Ves.,  495.  8  Fes., 
561.  2  Chance  on  Powers,  ch.  23,  §  1.  Blimdell  v.  Brettagh,  17  Fes.,  232, 
240.  1  Cowper's  Public  Records,  337.  4  /»#.,  84.  Cow.  D/g.  CArm.,  3,  P. 
8.  Co/ra.  Di>.  Chan.,  4,  P.  10.  CW/>  r's  Eq.  Pleading,  129,  cA.  3.  Chiity 
on  Bills,  p.  290.  Co/let  v.  Jacques,  1  Ch.  Cos.,  120.  Cocfo  v.  Foley,  1 
Verm.,  357.  Cookes  v.  Hellier,  1  Fes.,  234.  Clavering  v.  C/aw  ri»g,  2 
Fes,  232.  Card's  .Rep.,  1.  2.  7  Fes.,  273.  Chamberlain  v.  Chamber- 
lain, 2  Freem.,  141.  Co/?/n'rt  v.  Coppin,2  P.  Will.,  296.  Ct-o/Ts  Ea?V*. 
v.  Lyndsy,  2  Freem..  R.,  1.  2  P'</.  *#/>.,  452.  Chesterfield  v.  Bolton,  Com 
R.,  627.  Dorner  v.  Forte«que,  3  /*&.,  132.  Davis  v.  Bodd,  4  7V?ce,  176 
Duke  of  Le'-ds  v.  Powel,  1  Fes.,  171.  Duke  of  Bridgwater  v.  Edwards,  4 
P/o.  Par/.  C,  139.  DuA-e  of  Leeds  v.  iVew  Radner,  2  £/o.  C/$.,  338,  518. 
Davis  v.  Monkhouse,  Filz<rib.  P.,  76.  Davis  v.  Wattier,  1  S/'w.  #  Stew., 
463.  Doe  v.  Samlham,  1  7'.  P.,  705,  710.  Dw/ce  o/  Marlborough  v.  Go- 
dolphin,  2  Fes.,  61.  P«>/  of  Bath  v  Sherwin,  10  .Mod.,  1.  3  Black.  Com. 
431,  432.  7  ZWj's  Abridg.,  ch.  225,  art.  5,  §  10,  a/if.  b,  §  I.  £a.rf  /rc- 
oVa  Company  v.  Boddam,  9  Fes.,  466.  £#  pr//Ve  Greenway,  6  Fes.,  812. 
Evans  v.  Bicknell,  6  TVs.  P.,  182.  Eaton  College  v.  Beauchamp,  1  Cas., 
cA.  121.  Edwards  v.  Freeman,  2  P.  IF///.,  447.  Ex  parte  Sanby,  1  .#/&., 
149.  £ar/  of  Bath  S?  Montague's  Case,  3  CA.  cas.  69,  93.  £aW  o/  P>ar- 
lington  v.  Poulte.ny,  Cowp.  P.,  267.  Gfy«  v.  .SarcA:  o/'  England,  2  Fes., 
38,4-1.  Grounds  and  Rudim.  of  the  Law,  M.  167,  7?.  128  (e</«.  1751.) 
Hansard  v.  Robinson,  7  Barnw.  8c  Cress.,  90.  Holden  v.  Chambury,  3  P. 
JFz'//.,  2ri5.  //a/ff.  La?/;  Tracts,  431..  Hawkins  v.  Day,  Ambler  R.,  160. 
i/o/;  v.  ffofr,  1  Cas.,  cA.  190.  2  P.  IF///.,  447.  Hardwvke  v.  J/mae,  1 
^«7.  P.,  112.  HasdeJt  v.  P««/e,  6  Jl/ad.  P.,  4.  Harding  v.  G/y/m,  1 
^Pc,  469.  Harrison  v.  Po/d  JS'orth,  1  CA.  Gas.,  S3.  Hallet  v.  Wylie, 
3  Johnv.  R.,  44.  //are  v.  droves,  4  An^t.,  687.  Halbzapfftll  v.  Laker, 
18  Fes.,  115.  Jeremy  on  Eq.  Jurisdict'on,  282,  307.  3  Hood's  Lecture, 
397.  Johnson  v.  Johnson.  'A  Boss.  8f  Pa //.,  1(J2,  169.  Jackson  v.  Perer, 
3  F?o.  CA.  Pe//.,  605,  9  F7es.,  246.  Jpnkins  v.  ATeWss,  1  Cas.,  ca.  103. 
P"/?«-  v.  P  /'i/tt'm,  17  ./o/i/jv.  P.,  3>4.  ATea?//  v.  Prior,  7  Fes.,  248  /o  250. 
Ludlow  v.  Simond,  2  Cainrs'  Cas.  in  E  r.,  1.  Pe  7i'oy  v.  Feeder,  1  John:. 
Cas.,  417.  Lemnon  v  Napper,  2  ScA.  #  Pe/r.,  b84.  Tcwi..  Dig.  Chan., 
4.  „tf.  5.  Mi/ford  PI.  Eq.,  Ill,  128,  by  Jeremy.  Mi  ford  PI.  Eq.,  29,  54-, 
123,  124.  Mo8*ap  v.  pWea,  16  Fes.,  4-30,  434.  Jl/oore  v.  3/oo/e,  2  Fes., 
600.     JV%  v.  Benaett,  1  Ptzss.  P.,  370.     i»/o«A;  v.  Cooper,  2  S*ru.  P.,  763. 
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Mortimer  v.  Copper,  1  Bro.  Ch.  P.,  156.  Marine  Ins.  Co.  v.  Hodgeson,  7 
Crunch,  336.  Melthorp  v.  Hie/d,  1  C«5.,  cA.  135.  Noel  v.  Robinson,  1 
Fer/»..,  90.  Orr  v.  Kawies,  2  V/>s.,  19 1.  O^/Ws  v.  Tyrer,  1  P.  PFi//.,  343. 
2  Ferni.,  751.  Prec,  cA.  459.  Post  v.  Kimberly,  9  Johns.  Rep.,  470. 
Pierson  v.  Hutch  nson,  2  Camp.,  211.  6  i&p.,  1-26.  Poo/  v.  Pay,  1  P. 
Will.,  355.  Paradine  v.  Ja/ze,  Aleyen.  R.,  27.  Pymv.  Blackburn,  3  Fe?., 
34,  38.  Penny  v.  .Martin,  4  Johns.  P.,  596.  Pierson  v.  Garneit,1  Brown, 
Ch.  R.,  38,  226.  Powe/  v.  PoiW,  Prec.  CA.  278.  i&ed  v.  Brokman,  5 
P.  P.,  ID  1.  P/'oWe  v.  Mandeville,  5  Crunch,  330.  Pea?  v.  Arundell,  Hob. 
P.,  109.  Stowaid  v.  B/idger,  2  Verm.,  5  1 6.  Stoker  v.  Robson,  3  Fes.  # 
P.,  50.  Smith  v.  Bicknell,  3  Fes.  #  P.,  50,  {note.)  Sugden  on  Powers, 
ch.  6,  sec.  2,  p.  378,  (3i/  e</^.)  SwiiM  v.  Ashton,  1  CAa».  CV/s.,  264.  2 
C4a«ce  o«  Powers,  ch.  23,  .sec.  1,  art.  2,  824,  2825,  2897,  ant/  29  15.  Story 
£W  Bailments,  sec.  25,  35,  36.  Seftm  v.  Slade,  7  Fe<<.,  273.  Toulmnn  v. 
Price,  5  Fes.,  238.  To//y  v.  JYesb>t\  3  P.  P.,  153.  Ter.sey  v.  Go/ey, 
frwcA  P.,  301  1  F«.,  345.  Toll  eh  v  Tol  ett,  2  P.  W7//.,  489.  See 
Cow.  D/g.  CAw.,  3  P.  6,  7,  8.  Po/26/.  £0.,  6.  1,  cA..  4,  §  25.  Whitfield 
v.  Pos.vart,  1  Fes.,  392,  393.  3  P/ac/c.  Com.  431.  1  PorcW.  Pa.,  b.  1,  c/j. 
1,  .sec.  7.  Walsmly  v.  C^'/d,  1  Fes.,  341.  Whitchurch  v.  Go/ding,  2  P. 
WtY/.,  541.  W^?Ve  v.  JVW,  1  P.  Wtfi.,  61.  Whitton  v.  Russel,  1  ^/c., 
44-8.  1  Mart*.  CA.  Pr.,  46.  Wea/e  v.  Lou/er,  1  Eq.  Abridge  266.  Sec 
also,  1  Story's  Equity  Jurisprudence,  p.  92  to  120. 


ACTS  OF  LEGISLATURES  IN  SEVERAL  STATES. 

The  acts  of  the  legislatures  of  the  several  States  shall  he  authenti- 
cated hy  having  the  seal  of  their  respective  States  affixed  thereto.  The 
records  and  judicial  proceedings  of  the  courts  of  any  Slate,  shall  be  proved 
or  admitted  in  any  oilier  court  within  the  United,  States,  by  the  attestation 
of  the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  same  attestation  is  in  due  form.  And  such  re- 
cords and  judicial  proceedings,  so  authenticated,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United  States,  as  they 
have  by  law  or  usage,  in  the  courts  of  the  State  from  whence  the  said 
records  are,  or  shall  be  taken.  Act  26th  May,  1790. — See  Craig  v. 
Browne,  1  Peters'  C.  ('.,  352.  Ferguson  v.  Harwood,  7  CV-,  408.  Drum- 
mnnd's  Adm'rs.  v.  McGruder,  9  Cr.,  122.  Mills  v.  Duryee,  7  Cranch,  484. 
Hampton  v.  JMcConnell,  3  Wheaton,  234. 


ADJOURNMENT  OF  CONGRESS.— WHEN  AND  HOW  MADE. 

Neither  house,  during  the  session  of  Congress,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. — Con.,  art  1, 
seel.  5. 
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ADJOURNMENT    OF     SUPREME,    CIRCUIT     AND     DISTRICT 
COURTS  OF  THE   UNITED  STATES. 

If  at  any  session  of  the  Supreme  Court,  four  justices  thereof  shall 
not  attend  mi  the  day  appointed  for  holding  said  session,  such  justice  or 
justices,  as  may  attend,  shall  have  authority  to  adjourn  said  court  from 
day  to  day,  (or  twenty  days  after  the  time  appointed  for  the  commence- 
ment of  said  session,  unless  four  justices  shall  sooner  attend  ;  and  the 
business  of  said  court  shall  not,  in  such  case,  be  continued  over  to  the 
next  stated  session  thereof,  until  the  expiration  of  said  twenty  days, 
instead  of  the  ten  days  now  limited  by  law. — Act  21  January,  1829,  s c  1. 
If  it  shall  so  happen,  during  any  term  of  the  said  Suprem.e  Court,  after 
four  of  the  judges  shall  have  assembled,  that,  on  any  day,  less  than  the 
number  of  four  shall  assemble,  the  judge  or  judges  so  assemb'ing,  shall 
have  authority  to  adjourn  said  court  from  day  to  day,  until  a  quorum  shall 
attend,  and,  when  expedient  and  proper,  may  adjourn  the  same  without 
day.  —  Ibid.,  sec.  2. 

But  any  one  or  more  of  the  justices  attending,  may  make  all  neces- 
sary orders,  touching  any  suit,  process  or  proceedings  returned  to  the 
court,  or  depending  therein,  preparatory  to  the  hearing,  trial,  or  decision 
thereof.— Act  April  29M,  1802,  sec.  1. 

Whenever,  in  the  opinion  of  the  chief  justice,  or  in  case  of  his  death, 
or  inability  of  the  senior  associate  judge  of  the  Supreme  Court,  a  conta- 
gious sickness  shall  render  it  hazardous  to  hold  the  next  stated  session  at 
the  seat  of  government,  he  may  issue  his  order  to  the  marshal,  and  have 
the  court  adjourned  to  some  other  place  in  that,  or  an  adjoining  district ; 
and  the  district  judges  shall  respectively,  under  the  same  circumstances, 
have  power,  by  the  same  means,  to  direct  adjournments  of  the  district  and 
circuit  courts  within  their  several  districts,  to  some  convenient  place  with- 
in the  same,  respectively. — Act  of  February  24///,  1799,  sec.  7. 

The  circuit  court  may  be  adjourned  Irom  day  to  day,  by  any  one  of 
its  judges,  or  if  none  are  present,  by  the  marshal  of  the  district,  until  a 
quorum  be  convened. — Qct  of  September  24*A,  1789,  sec.  6.  And  if  no 
justice  of  the  supreme  court  attend  within  four  days  after  the  time  ap- 
pointed by  law  for  the  commencement  of  the  session,  the  court  may  be 
adjourned  to  the  next  stat<  d  term,  by  the  judge  of  the  district,  or  in  case 
of  his  absence,  by  the  marshal. — .'let  of  May  \9(h,  1791. 

A  district  court,  in  case  of  the  inability  of  the  judge  to  attend  at  the 
commencement  of  a  session,  may,  by  virtue  of  a  written  order  from  the 
judge,  directed  to  the  marshal  of  the  district,  be  adjourned  by  such  mar- 
shal, to  such  day  antecedent  to  the  next  stated  session  of  the  court,  as  in 
the  said  order  shall  be  appointed. — Act  of  Sept.  24-th,  1789,  sec.  6. 

In  case  of  the  inability  of  such  judge  to  attend  on  the  day  appointed 
for  holding  a  special  or  adjourned  court,  such  court  may,  by  such  order, 
be  adjourned  by  the  marshal,  to  the  next  slated  term,  or  to  such  day  prior 
thereto,  as  in  such  order  shall  be  appointed.—  Act  r/"26/A  March,  1S01. 

In  case  of  the  death  of  the  district  judge,  and  the  vacancy  not  being 
supplied,  all  process,  pleadings,  and  proceedings,  of  what  nature  soever, 
pending  before  the  district  court,  shall  be  continued,  of  course,  until  the 
next  stated  session  after  the  appointment  and  acceptance  of  the  office  by 
his  successors. — Act  of  ^Ath  September,  1789,  sec.  6. 
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Whenever  there  shall  be  a  war  declared  between  the  United  States 
and  any  foreign  nation  or  government,  or  actual  or  threatened  invasion, 
against  the  territory  of  the  United  States  by  any  foreign  nation  or  gov- 
ernment, and  the  President  of  the  United  States  makes  public  proclama- 
tion to  that  effect,  all  natives,  citizens,  denizens,  or  subjects  of  the  hostile 
nation  or  government,  being  males  of  the  age  of  fourteen  years  and  up- 
wards, who  shall  be  within  the  United  States,  and  not  actually  naturalized, 
may  be  apprehended,  restrained,  secured,  and  removed,  as  alien  enemies. 
Considerable  discretionary  power  in  such  case  is  entrusted  to  the  Presi- 
dent.    See  the  Act,  July  6th,  1789,  sec.  1.     Act,  July  6th,  1812. 

After  proclamation  so  made,  the  several  courts  of  the  United  States, 
and  of  each  State,  having  criminal  jurisdiction,  and  the  several  judges  and 
justices  of  the  courts  of  the  United  States,  may  upon  complaint  against 
any  alien  enemies,  resident,  and  at  large,  within  such  jurisdiction  or  dis- 
trict, to  the  danger  of  the  public  peace  or  safety,  and  contrary  to  the  tenor 
of  such  proclamation,  or  other  regulations  which  the  president  may  es- 
tablish in  the  premises,  cause  such  alien  to  be  duly  apprehended,  &c. 
See  Act,  July  6th,  1798,  sec.  2.  The  same  act  authorizes  the  marshal 
of  the  district  in  which  any  alien  enemy  shall  be  so  apprehended,  to  exe- 
cute by  himself  or  his  deputy,  or  other  discreet  person  or  persons  to  be 
employed  by  him,  the  orders  of  the  President,  court,  judge  or  justice 
aforesaid,  in  relation  to  the  removal,  &c,  of  such  alien  enemy.  But  a 
citizen  of  the  United  States,  by  becoming  a  citizen  of  another  country, 
does  not  thereby  cease  to  be  a  citizen  of  the  United  States,  nor  is  he 
absolved  from  his  original  allegiance. — Talbot  v.  Jansen,  3  Dal/.,  133. 
Santissima  Trinidad,  7  -Whe.at.on,  548.  S^e  U.  States  v.  Williams,  4 
Halls.  L.  Journal,  4f>l.  United  States  v.  Gillies,  1  Peter.,  161.  He  may 
acquire  in  a  foreign  country  the  commercial  privileges  attached  to  bis 
domicil,  aud  be  exempted  from  the  operation  of  commercial  acts  embra- 
cing only  persons  resident  in  the  United  States  or  under  its  protection. — 
Murray  v.  Charming  Bet*y,  2  Crunch,  120. 

Citizens  of  the  United  States  have  a  right  to  expatriate  themselves 
in  time  of  war  as  well  as  of  peace,  until  restrained  by  Congress.  Such 
right  is  subject  to  the  control  of  the  legislature,  and  to  render  the 
exercise  of  it  valid,  there  must  be  an  entire  departure  from  the  United 
States  for  a  purpose  which  is  not  illegal,  nor  in  fraud  of  the  duties 
at  home  of  the  emigrant. —  Talbot  v.  Jansen,  3  Dall.,  133.  Santissima 
Trinidad,  7  Wheaton,  54-8.  See  United  States  v.  Williams,  4>  Halls.  L. 
Journal,  461.     United   Stales  v.  Gillies,  1  Peter.,   161. 

1.  Can  an  alien  enemy  sustain  a  suit    in  the    courts  of  the  United 
States  ? 

Not  if  the  alienage  be  properly  pleaded. — Mumford  v.  Mumford,  1 
Gall.,  366.  But  if  an  alien  plaintiff  become  an  enemy,  after  obtaining 
judgment  in  the  circuit  court,  the  supreme  court  may,  on  a  writ  of  error, 
affirm  the  judgment. — Owens  v.  Hanney  9  Crunch,  180.     The  property 
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of  alien  enemies  is  liable  to  confiscation,  jure  belli,  and  their  civil  capacity 
to  sue  is  suspended. — Fairfax  v.  Hunter,  7  Cr.,  603.  But  title  acquired 
by  an  alien  enemy  is  not  divested  until  office  found. — Craig  et  a/,  v. 
Handford,3  117/.,  594-.  When  a  person  dies,  leaving  issue,  who  are  aliens, 
they  do  not  take  as  his  heirs  at  law,  but  his  estate  descends  to  the  next 
of  kin,  who  has  inheritable  blood,  as  if  such  alien  issue  did  not  exist. — 
Or  v.  Hudson  et  uz.,  4  Whenton,  453.  An  alien  may  take  an  estate  in 
lands  by  the  act  of  the  parties  ;  but  he  cannot  take  by  act  of  the  law,  as 
by  descent. — Or  v.  Hodgson  et  uz.,4>  Whenton,  454. 

The  treaties  of  1783  and  1794  only  provide  for  titles  existing  at  the 
time  those  treaties  were  made,  and  not  to  titles  subsequently  acquired. — 
Blights  Less.  v.  Rochester,!  Whenton,  535.  Consequently  British  sub- 
jects born  before  the  revolution,  are  equally  incapable,  with  those  born 
after,  of  inheriting  or  transmitting  the  inheritance  of  lands  in  the  United 
States.  The  title  of  heirs  of  an  alien  and  a  British  subject,  who  came 
into  the  United  States  subsequently  to  the  treaty  of  1783,  and  before  the 
signature  of  the  treaty  of  1794  died,  seized  of  lands,  is  not  protected  by 
those  treaties. — Ibid. 

The  treaty  of  1778,  between  the  United  States  and  France,  allowed 
the  citizens  of  either  country  to  hold  lands  in  the  other. — Chime  v.  Chirac^ 
2  Whenton,  259,  269. 


AMBASSADORS. 

The  President  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  ambassadors  and  other  public  ministers  and  con- 
suls.— Con.,  A.t.  2,  sec.  2,  ch.  2. 

The  President  shall  not  allow  to  any  minister  plenipotentiary,  a 
greater  sum,  than  at  the  rate  of  nine  thousand  dollars  per  annum,  as  a 
compensation  for  all  his  personal  services  and  expenses,  nor  to  any  charge 
des  affaires,  a  greater  sum  than  at  the  rate  of  four  thousand  five  hundred 
dollars  per  annum,  as  a  compensation  for  all  his  personal  services  and 
expenses  ;  nor  to  the  secretary  of  any  legation  or  embassy,  to  any  foreign 
country,  or  secretary  of  any  foreign  minister  plenipotentiary,  a  greater  sum 
than  at  the  rate  of  two  thousand  dollars  per  annum,  as  a  compensation  for 
all  his  personal  services  and  expenses.  The  President  may  allow  to  a 
minister  plenipotentiary,  or  chargi:  des  affaires,  on  going  from  the  United 
States  to  any  foreign  country,  an  outfit,  which  shall  in  no  case  exceed 
one  year's  full  salary.  But  no  consul  shall  be  allowed  an  outfit  in  any  case 
whatever. — Act  of  May  1st,  1810,  sec.  1. 

But  nothing  herein  contained  shall  be  construed  to  authorize  any  ap- 
pointment of  a  secretary  to  any  charge  des  affaires,  or  to  any  consul  resid- 
ing on  the  Barbary  coast,  or  to  any  claim  against  the  United  States,  for 
expenses  incident  to  the  same. — Ibid.,  sec.  2. 

By  Act  of  Congress,  April  30,  1790,  sec.  25,  ambassadors  or  other 
public  ministers  of  any  foreign  prince,  and  their  domestics,  are  privileged 
from  arrest  in  all  civil  cases  whatever,  their  chattels  cannot  be  distrained, 
seized  or  attached.  Any  person  who  shall  sue  forth  or  prosecute  any 
writ  or  process  on  such  person,  and  all  attorneys  and  solicitors  prosecuting 
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or  soliciting1  in  such  case,  and  all  officers  executing  any  such  writ  or  pro- 
cess, being  thereof  convicted,  shall  be  deemed  violators  of  the  laws  of 
nations,  and  disturbers  of  the  public  repose,  and  imprisoned  not  exceeding 
three  years,  and  fined  at  the  discretion  of  the  court :  Provide/!,  neverthe 
less,  That  no  citizen  or  inhabitant  of  the  United  States,  who  shall  have 
contracted  debts  prior  to  his  entering  into  the  service  of  any  ambassador 
or  other  public  minister,  which  debt  shall  be  still  due  and  unpaid,  shall 
have,  take,  or  receive  any  benefit  of  this  act,  nor  shall  any  person  be  pro- 
ceeded against  by  virtue  of  this  act,  for  having  arrested  or  sued  any  other 
domestic  servant  of  any  ambassador  or  other  public  minister,  unless  the 
name  of  such  servant  be  first  registered  in  the  office  of  the  Secretary  of 
State,  and  by  such  Secretary  transmitted  to  the  marshal  of  the  district  in 
which  Congress  shall  reside,  who  shall,  upon  receipt  thereof,  affix  the 
same  in  some  public  place  in  his  office,  whereto  all  persons  may  resort 
and  take  copies  without  fee  or  reward. — Act,  April  3d,  1790,  §  26. 

If  any  person  shall  violate  any  safe  conduct  or  passport  duly  obtain- 
ed and  issued  under  the  authority  of  the  United  States,  or  shall  assault, 
strike,  wound,  imprison,  or  in  any  other  manner  infract  the  law  of  nations, 
by  offering  violence  to  the  person  of  an  ambassador  or  other  minister, 
such  person,  so  offending,  on  conviction,  shall  be  imprisoned,  not  ex- 
ceeding three  years,  and  fined  at  the  discretion  of  the  court. — Act,  April 
30th,  1790,  §  27. 

Ambassadors  and  other  foreign  ministers  retain  their  domicil  in  the 
country  which  they  represent  and  to  which  they  belong.  But  a  different 
rale  generally  applies  to  consuls,  and  to  other  commercial  agents  who  are 
presumed  to  remain  in  a  country  for  purposes  of  trade,  and  who  there- 
fore acquire  a  domicil  where  they  reside. —  Valtel,  b.  1,  ch.  19,  §217. 
The  Indian  Chief,  3  Rob.,  13.  27.     The  Josephine,  4  Rob.,  26. 
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SHERIFF'S  AUTHORITY  FOR  BREAKING  OPEN  DOORS  IN 

ORDER  TO  MAKE  AN  ARREST ;   AND  WHAT  WILL 

CONSTITUTE  AN  ARREST. 

1.  Will  the  law  allow  an  officer  to  break  open  the  outer  door  of  a  house 
in  order  to  arrest  the  owner  on  a  civil  process! 

It  will  not ;  but  if  he  enter  the  outer  door  peaceably,  he  may  then 
break  open  the  inner  door,  though  it  be  the  apartment  of  a  lodger — if  the 
owner  or  himself  occupies  a  part  of  the  house.  But  to  justify  breaking 
open  an  inner  door,  belonging  to  a  lodger,  admittance  must  be  first  de- 
manded, unless  defendant  is  in  the  room.  And  the  breaking  open  an 
inner  door  of  a  stranger,  cannot  be  justified  on  a  suspicion  that  defendant 
is  in  the  room.  There  can  be  no  doubt  but  a  dwelling-house  is  a  pro- 
tection from  an  arrest  in  civil  process,  to  the  occupant,  his  children  and 
domestic  servants,  and  permanent  lodgers  and  boarders.  For  "  every  man's 
house  is  looked  upon  by  the  law  to  be  his  castle  of  defence  and  asylum 
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wherein  he  should  suffer  no  violence." — 3  Blackstone's  Com.,  288.  Covp. 
1.  2  Moore,  207.  8  Taunt ,  250.  6'.  C.  Ousted  v.  Shea,  13  Mass.,  520. 
3  B.  <$•  P  ,  222.  4-  Taunt.,  619.  5  Yawn*.,  7<>f>.  6  Yv/.,  24H.  7'Ac 
State  v.  Thnckam  8f  Mason,  1  Yitf?/\s  S.  C.  Yfe/>..  358.  But  it  is  the  de- 
fendant's own  dwelling  which  by  law  is  said  to  be  his  castle,  for  if  he  be 
in  the  house  of  another,  the  sheriff' may  break  and  enter  it  to  effect  his 
purpose,  but  he'  ought  to  be  very  certain  that  the  defendant  be,  at  the  time 
of  such  forcible  entry,  in  the  house. — Johnson  v.  Le gh,  6  'Jaunt.,  246. 
But  if  the  sheriff  has  once  arrested  the  defendant  and  he  takes  refuge  in 
his  dwelling-house,  the  officer  may  break  into  the  house  in  pursuit  of 
him,  but  before,  so  doing  he  should  demand  admittance  and  be  refused. — 
Ousted  v.  Shea,  \$  Mass.,  520.  Mien  v.  Martin,  10  Wend.,  300.  So, 
bail  may  break  open  an  outer  door  after  demand  of  admittance  and  re- 
fusal, to  take  the  principal. — 8  Pick.,  138.  7  Johns.,  145.  And  they 
may  justify  entering  the  house  of  a  stranger,  (the  outer  door  being  open,) 
to  take  the  defendant  though  he  be  not  in  the  house. — 2  Hen.  Bin.,  120. 
And  bail  may  command  assistance  from  the  sheriff  and  his  officers  to  take 
the  principal. — S  Pick.,  138.  The  principle  "  that  every  man's  house  is 
^oked  upon  by  the  law  to  be  his  castle  of  defence  and  asylum,  wherein 
ne  should  suffer  no  violence,"  is  carried  so  far  in  the  civil  law,  that  for 
the  most  part  not  so  much  as  a  common  citation  or  summons,  much  less 
an  arrest,  can  be  executed  upon  a  man  within  his  own  walls. — Ff.,  2.  4. 
18.  21.  But  in  execution  of  criminal  process,  an  officer  may  break  open 
the  doors  of  a  house  in  the  night  as  well  as  in  the  day-time,  after  demand 
of  admittance  and  refusal.  There  is  some  contradiction  in  the  ancient 
authorities  as  to  the  point,  whether  a  sheriff  can  break  the  doors  of  a 
dwelling-house  to  serve  a  process  for  a  breach  of  the  peace.  But  the 
principle  seems  never  to  have  been  doubted,  that  where  a  public  offence 
has  been  actually  committed,  any  proceedings  in  the  name  of  the  public 
for  its  punishment,  shall  not  be  delayed  by  the  privilege  "  that  every  man's 
house  is  his  castle."  Some  of  the  cases  supposed  to  be  exceptions,  are 
those  where  no  crime  has  been  perpetrated  ;  and  the  doctrine  is  occa- 
sionally laid  down  as  to  felonies  alone,  without  particularizing  breaches 
of  the  peace.  But  it  is  well  explained  by  East,  C.  L.,  324,  c.  5,  §  88, 
that  this  privilege  extends  no  further  than  against  arrest  upon  process  in 
civil  suits,  for  when  a  felony  has  been  committed  or  dangerous  wounds 
given,  or  even  when  a  minister  of  justice  comes  armed  with  a  process 
founded  upon  a  breach  of  the  peace,  the  party's  own  house  is  no  sanctuary 
for  him,  but  the  doors  may  be  forced  after  the  notification,  demand,  and 
refusal.  In  1  East.  C.  L.  324,  ch.  5,  s.  88,  it  is  well  observed  that  such 
process  may  be  executed  at  night  as  well  as  by  day  ;  and  therefore  killing 
the  sheriff  or  other  officer,  on  pretence  of  his  coming  at  an  unreasonable 
hour,  would  be  murder. — The  State  v.  Smith,  1  J\'ew  Hamp.  Rep.,  346. 
Wallace,  R.  23. 

Private  individuals  are  enjoined  by  law  to  arrest  an  offender  when 
present  at  the  time  a  felony  is  committed  or  dangerous  wound  given. — 
11  Johns.  R.,  486.  And  vide,  Hawk.,  b.  1,  ch.  12,  §  1  ;  Ch.  13,  §  7,  8. 
4  Bl.  Com.  Dig.  Imprisonment,  (H.  4.)  Bac.  Abr.  1  Chitti/s  Cr.  Law,  11 
to  71.     Russ.  on  Cr.  Index,  h.  t. 

With  regard  to  what  will  amount  to  an  arrest,  Mr.  Justice  Black 
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stone  remarks,  book  3,  p.  288,  "  that  an  arrest  must  be  by  corporal  seizing 
or  touching  the  defendant's  body."  But  this  does  not  seem  to  be  abso- 
lutely necessary,  for  if  an  officer  come  into  a  room,  and  tell  the  defendant 
he  arrests  him,  and  lock  the  door,  it  is  sufficient. — Bull.  JV*.  P.,  X2.  C. 
T.  See  C.  T.  Hayw.,  301.  2  New  R.,  211.  Or  if  the  officer  having 
the  authority  be  near  and  act  in  the  arrest,  without  being  the  person  who 
actually  arrests  the  defendant. — Cowp.,  65.  Or  if  the  party  be  within  the 
power  of  the  officer  and  submit  to  the  arrest.  —  Gold.  v.  Bisscl,  1  Wend., 
215.  Doubled,  2  JV.  Hump.,  318.  Huntington  v.  Blaisdell,  see  also  Hun- 
tingdon v.  Schults,  Harper,  453.     United  States  v.  Benner,  1  Bald.,  239. 

When  one  not  generally  known  as  an  officer,  makes  an  arrest,  he 
must  show  his  authority,  if  demanded,  or  he  may  be  lawfully  resisted. 
But  the  right  to  demand  of  one  not  generally  known  as  an  officer,  to  pro- 
duce his  warrant,  is  when  the  party  submits  himself  to  the  arrest,  not 
where  he  immediately  resists. — Commonwealth  v.  Field,  13  Mass.,  321. 
State  v.  Curtis,  1  Hayw.,  471.     Arnold  v.  Steeves,  10  Wend.,  514. 


EXEMPTION  FROM  ARREST,  INCLUDING  PRIVILEGE, 

WHO  MAY  BE  ARRESTED,  SECOND  ARREST  FOR 

THE  SAME  CAUSE  OF  ACTION,  AUTHORITY 

TO  MAKE  AN  ARREST,  &c. 

1.  Are  not  members  of  Congress,  and  of  State  legislatures,  privileged 
from  arrest  ] 

They  a.Te>—Gibbs  v.  Mitchell,  2  Bay.,  406.  United  States  v.  Cooper, 
4  Ball.,  341.  King  v.  Coil,  4  Bay,  133.  But  a  member  of  Congress  is 
only  privileged  from  arrest  while  actually  going  or  returning  from  Con- 
gress.— Lewis  v.  Elmendorf,  2  Johns.  Cas.,  222.  See  also,  Cox  v.  McClen- 
echan,  3  Doll.,  478.  So,  parties  to  a  suit,  and  their  attorneys,  are,  for  the 
sake  of  public  justice,  protected  from  arrest,  in  coming  to,  attending  upon, 
and  returning  from  the  courts,  or  as  it  is  usually  termed,  eundo,  morando, 
et  redeundo.—2  Roll.  Mridg.,272.  2  Lit.  Pr.,  369.  1  Mod.,  66.  S.  C. 
1  Vent.,  11.  Gibb,  C.  P.,  207.  Barnes,  27,  378.  2  Stra.,  986.  Peakes' 
Ev.,  5th  edit.,  198,  9.  1  Campb.,  229.  4  Moore,  34.  6  Taunt.,  356.  2 
Marsh.,  57.  S.  C  Hurst's  Case,  4  Ball.,  387.  4  Yeates,  124,  note.  1 
Wash.  C.  C,  186.  McNeil's  Case,  6  Mass.,  245,  264.  Harris  v.  Gran- 
tham, Coxe,  142.  Blight  v.  Fisher,  Peters'  C.  C,  41.  Commonwealth  v. 
Ronald,  4  Call.,  97.  Richards  v.  Goodson,  2  Virg.  Cas.,  381.  11  East, 
439.  See  also,  Tidde,  8th  edit.,  192  to  214.  Humphry  v.  Gumming,  5 
Wend.,  90.  9  Johns.,  216.  Webb  v.  Cleveland,  9  Johns.,  266.  Caines, 
387.  Sperry  v.  Willard,  1  Wend.,  32.  Scott  v.  Van  Alstyne,  9  Johns., 
316.  But  they  are  not  privileged  from  service  on  them  of  process  where 
only  common  bail  is  required.— Hopkins  v.  Cohurn,  1  Wend.,  292. 

But  an  attorney,  or  other  officer  of  the  court,  is  never  privileged  from 
irrest,  when  sued  with  another,  though  during  the  actual  sitting  of  the 
;ourt,  and  during  his  attendance  there.  —  Gay  v.  Rogers  &  Wint,  3  Cow,, 
m.Tiffany  v.  Driggs,  13  J.  R.,  252. 
5 
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A  debtor's  body  is  not  exempted  from  arrest,  in  one  State,  because  he 
has  been  committed  in  another  State  for  the  same  debt,  and  been  there 
discharged  upon  taking  the  poor  debtor's  oath. —  Hubbard  v.  Wentworth, 
3  N.  I  lamp.,  4-3.  Woodbrid  ge  v.  Wright,  3  Com.,  f>23.  Peck  v.  Hosier, 
14  Johns.,  346.  In  Ohio,  by  statute  of  1831,  females  are  not  liable  to 
arrest  on  contracts. — 0.  Boyle  v.  Browne,  Wright,  465.  A  judge  is  not 
liable  to  arrest  by  process  issuing  out  of  his  own  court,  but  must  be 
proceeded  against  by  bill. — Livingston's  Case,  8  Johns.,  351. 

An  officer  is  bound  to  serve  process,  notwithstanding  a  claim  of  privi- 
lege by  the  defendant.     But  after  the  defendant  is  discharged,  he  may,  if 
then  liable  to  arrest,  be  again  arrested  on  the  same  writ. — S perry  v.  Wil- 
lard,  1  Wend.,  32.     S.  P.  8  Pick.,  137.     18  Johns.,  52.      Van  Wezel  v 
Van  Wezel,  1  Edward  Chan.,  113. 

In  England,  it  is  holden,  that  the  servant  in  ordinary  of  the  King  or 
Queen  regent,  though  subject  to  a  capias,  ought  not  be  arrested,  even  upon 
process  of  execution,  without  notice  first  given  to,  and  leave  obtained  from, 
the  lord  chamberlain  of  his  majesty's  household.  And  a  servant  of  this 
nature  is  not  liable  to  be  arrested,  although  the  debt  be  contracted  in  the 
course  of  trade,  which  he  publicly  carries  on. — 5  Durnford  <iy  East,  686. 
2  C kitty  Rep.,  46.  1  Doivl.  8c  Ryl.,  127,  n.  T.  Raym.,  152.  2  Keb.,  3, 
485.  But  see  1  Barn.  Sr  Cress.,  139.'  2  Dowl.  &  Ryl.,  250.  S.  C.  2 
Taunt.,  167.  Peers  of  the  realm,  members  of  parliament,  and  corpora- 
tions, are  privileged  from  arrests. — 3  Blac/cstonc's  Com.,  289.  Whitelock 
of  Pari.,  206,  207.  And  against  them,  the  process  to  force  an  appear- 
ance, must  be  by  summons,  and  distress  injinito,  instead  of  capias. — 3 
Blackstone,  280.  But  the  servant  of  a  queen  consort  or  dowager,  is  not 
privileged  from  arrest ;  and  of  the  privileged  to  the  King's  servants  m 
ordinary,  with  fee,  in  regard  of  their  attendance  on  his  person,  it  has  been 
determined,  that  a  gentleman  of  the  King's  privy  chamber,  or  the  fort 
major,  or  deputy  governor  of  the  tower  of  London,  is  not  privileged  from 
arrest.— 1  Keb.,  842,  877.  2  Barn.  #  Aid.,  234.  1  Dowl.  Sf  %/.,  79. 
2  Chit.  Rep.,  48.  51.  And  see,  6  Barn.  #  Rawl.,  139.  2  Dowl.  %  Ryl, 
250.  S.  C-  Clergymen  performing  divine  service,  and  not  merely  stay- 
ing in  the  church  with  a  fraudulent  design,  are,  for  the  time,  privileged  from 
arrests,  by  Stat.  50  Edward  3,  ch.  5,  and  1  Richd.  2,  c.  16  ;  as  likewise 
members  of  convocation,  actually  attending  thereon,  by  Stat.  8  Henry  6, 
chap.  1. 

Witnesses  while  attending  court  are  privileged  from  arrest. — Peake's 
Evid.,  5th  edit.,  198,  9.  1  Campb.,  229.  4  Moore,  34.  Huntingdon  v. 
Schultz,  Harper,  452.  Sandford  v.  Chase,  5  Cow.,  381.  1  Chitty  Rep., 
679.  3  Bern.  Sf  Aid.,  252.  A  reasonable  time  is  allowed  for  going  and 
returning. — 2  Bla.  Rep.,  113.  2  Marsh.,  57.  Nor  does  the  privilege  from 
arrest  extcud  throughout  the  term  at  which  the  cause  was  marked  for 
trial  after  he  is  discharged  from  the  obligation  of  the  subpoena. — Smyth  v. 
Banks,  4  Dull.,  329.  In  McNeil's  Case,  6  Mass.,  264,  it  was  held  that  a 
witness  who  attends  court,  without  being  summoned,  is  not  privileged 
from  arrest. — Rogers  v.  Bullock,  2  Pennsyl.,  516.  In  England  the  courts 
have  not  been  nice  in  scanning  this  privilege,  but  have  given  it  a  large  and 
liberal  construction  ;  and  where  the  defendant  was  attending  his  cause  at 
the  sittings,  and  though  it  was  put  off  early  in  the  day,  stayed  in  court 
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until  five  in  the  afternoon,  and  then  went  with  his  attorney  and  witnesses 
to  dine  at  a  tavern,  where  he  was  arrested  during  dinner  ;  the  court  held 
that  such  a  necessary  refreshment  as  this,  ought  not  to  be  looked  upon  as  a 
deviation,  so  as  to  cancel  the  defendant's  privilege,  redeundo. — 2  Black- 
stone's  Rep.,  113.  So,  where  a  witness  having  attended  a  trial  at  Win- 
chester assizes,  which  was  over  on  Friday,  about  four  in  the  afternoon,  was 
arrested  on  Saturday,  about  seven  in  the  evening,  as  she  was  going  home 
in  a  coach  to  Portsmouth,  the  court  held,  that  she  ought  to  be  discharged, 
her  protection  not  being  expired ;  and  that  a  little  deviation  or  loitering 
would  not  alter  it.— Gilb.  Cos.,  K.  B.,  308.  2  Str.,  986.  There  is  in- 
deed a  case  in  the  Year  Books — Bro.  Abr.,  tit.  Privilege  4 — where  a  man 
was  arrested  in  a  town,  which  was  forty  miles  out  of  his  way,  and  yet 
was  allowed  his  privilege  ;  for,  perhaps,  it  is  said,  he  went  there  to  buy  a 
horse,  or  other  necessaries  for  his  journey.  But  the  sheriff  not  beino- 
bound  to  take  notice  of  the  privilege  of  a  witness,  is  not  liable  to  an  action 
of  false  imprisonment  for  arresting  him,  when  privileged,  redeundo,  from 
attending  the  court. — 2  Black  Rep.,  1190.  And  where  an  attorney  had 
been  attending  a  cause  at  the  Middlesex  sittings,  in  term,  which  was  put 
ofFto  the  adjournment  day,  after  which  he  went  with  his  witness  to  a  coffee- 
house, where  he  was  arrested,  three  hours  after  the  rising  of  the  court,  on 
an  attachment  for  non-payment  of  money  ;  the  court  held,  that  an  attorney 
was  not  to  be  allowed  so  long  a  time  to  speak  to  his  witness,  on  such  an 
occasion,  before  he  went  home,  and  that  he  was  properly  taken. — Rex  v. 
Priddle,  M.,  27,  Geo.  3,  K.  B.  See  1  Smyth  R.,  355.  In  the  same  case, 
the  attorney  having  been  discharged  on  payment  of  the  money,  for  which 
the  attachment  issued,  was  taken  into  execution  at  the  door  of  the  court,  as 
he  was  going  away ;  and  the  court  held,  that  as  he  was  decided  to  have 
been  in  legal  custody,  he  was  not  entitled  to  any  privilege  redeundo.  The 
privilege  here  spoken  of,  has  been  holden  to  extend  to  all  persons  who 
have  any  relation  to  a  cause  which  calls  for  their  attendance  in  court,  and 
who  attend  in  the  course  of  that  cause,  though  not  compelled  by  process, 
such  as  bail,  &c. —  Walpole  v.  Alexander,  H.  22  Geo.  3,  K.  B.  1  H.  Bla., 
636.  1  Maule  Sr  Selw.,  638.  2  Rose,  23.  And  it  has  been  determined, 
that  a  party  to  a  cause  is  privileged  from  arrest,  for  debt,  during  his  atten- 
dance on  an  arbitration,  under  an  order  of  nisi  prius,  made  a  rule  of  court. 
—2  Blac,  1110.  1  Durnford  $  East,  536.  1  Maule  Sr  Selw.,  638.  3 
East,  89.  3  Barn.  Sr  Aid.,  252.  1  Chitty  Rep.,  579  S.  G.  Id.,  682. 
Or  on  the  execution  of  a  writ  of  inquiry. — 4  Moore,  35.  So,  the  sum- 
mons of  an  arbitrator,  to  whom  a  cause  has  been  referred  by  order  of  the 
court  of  chancery,  protects  a  party  from  arrest,  under  process  of  the  court 
of  King's  Bench,  whilst  employed  in  bona  fide  obedience  to  the  summons. 
—3  Barn  Sr  Aid.,  252.  1  Chit.  Rep.,  679.  S.  C.  But  in  the  same  case, 
a  majority  of  the  judges  of  the  court  of  Exchequer  were  of  a  different 
opinion.— 1  Chit.  Rep.,  682.     7  Price,  699. 

But  if  a  party  attending  court,  submit  to  the  arrest,  without  attempting 
to  defeat  or  prevent  it,  he  cannot  afterwards  object  to  the  imprisonment  as 
unlawful. — Browne  v.  Getchell,  11  Mass.,  11.  S.  P.  Geyer  v.  Irvin,  4 
Ball.,  107.  Service  of  process,  that  does  not  require  bail,  is  not  a  breach 
of  the  privilege  of  a  witness  attending  court. — Le  Grand  v.  Bedinger,  4 
Monroe,  540.     The  privilege  of  a  suitor  does  not  hold  when  he  has  been 
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surrendered  by  his  bail  in  another  cause,  and  is  in  actual  custody  at  the 
time  of  arrest. — Davis  v.  Cummins,  3  Yeates,  387.  Afemme  covert  is  privi- 
leged from  arrest. — 1  T.  R.,  486.  2  H.  B.,  17.  But  if  she  obtain  credit, 
pretending  to  be  single,  she  may  be  arrested. —  1  A'.  R.,  54.  And  see,  1 
Bing.,  344.  2  Marsh.,  40.  7  Taunt.,  55.  Tidd,  8,  erf.  197.  Though, 
if  a  foreigner,  and  her  husband  be  abroad,  she  is  liable  for  her  debts, 
though  neither  separated  by  deed,  nor  having  a  separate  maintenance. — 
2  N.  R.,  380.  But  if  plaintiff  knew  her  to  be  married,  she  will  be  dis- 
charged.— 6  T.  Rep.,  451.  1  East,  17,  n.  7  East,  582.  And  in  such 
case,  plaintiff  will  be  ruled  to  pay  costs  of  motion. — 3  Taunt.,  307.  But 
if  she  cohabit  with  another  man,  and  trade  on  her  own  account,  she  will 
not  be  discharged. —  1  B.  Sf  P.,  8.  If  she,  by  mistake,  represent  her  hus- 
band to  be  dead,  she  will  be  discharged. — 1  East,  16. 

In  Maine,  a  debtor  cannot  lawfully  be  arrested  on  mesne  process,  in 
any  case  where  after  judgment  his  body  is  not  liable  to  be  taken  in  execu- 
tion.— Greene  v.  Morse,  5  Greene,  291.  But  in  South  Carolina,  the  act  of 
1824,  exempting  females  from  arrest  on  a  ca.  sa.,  does  not  exempt  them 
from  arrest  on  a  bail  writ. — Desprang  v.  Davis,  3  McCord,  16. 

2.  If  a  contract  be  entered  into  in  a  State,  where  imprisonment  for  debt 
is  not  allowed,  and  the  debtor  before  payment  removes  to  a  State  which 
allows  imprisonment  for  debt,  can  the  debtor  be  held  to  bail  in  the  State 
to  which  he  removes  1 

He  can.  The  laws  of  the  country  where  the  contract  was  made,  can 
only  have  reference  to  the  nature  of  the  contract,  not  to  the  mode  of  en- 
forcing it.  The  lex  loci  applies  only  to  the  interpretation  of  the  con- 
tracts :  the  remedy  on  them  must  be  prosecuted  according  to  the  laws  of 
the  country  in  which  the  action  is  brought.  Whoever  comes  voluntarily 
into  a  country  subjects  himself  to  all  the  laws  of  that  country,  and 
therein  to  all  the  remedies  directed  by  those  laws  on  his  particular  en- 
gagements ;  it  is  of  no  consequence  whether  the  contract  authorizes  an 
arrest  or  imprisonment  in  a  suit  upon  it  in  any  foreign  country,  whose 
laws  authorize  such  a  mode  of  proceeding  as  a  part  of  the  local  remedy  ; 
this  principle  seems  now  well  settled  both  in  England  and  America. — 
Smith  v.  Spinalla,  2  Johns.  JV\  Y.  R.,  p.  198.  Nash  v.  Tupper,  1  Caines* 
Rep.,  402.  Melan  v.  Fitz  James,  1  Boss.  #  Pull.,  142.  Hinkley  v. 
Morean,  3  Mason  R.,  88.  De  la  Vaga  v.  Vianna,  1  Barn.  &;  Jldolph. 
R.,  284.  3  Burge  Comm.  on  Col.  &  For.  Law,  Ft.  2,  ch.  20,  p.  766  to 
769.  Jit. rater  v.  Townscnd,  4  Conn.  R.,  47.  IVoodbridge  v.  Wright,  3 
Ibid.,  523,  526.  Smith  v.  Healy,  4  Ibid,  49.  Impley  v.  Elfesson,  2 
East  R.,  453.  Peck  v.  Hozier,  14  Johns.  II.,  346.  Robinson  v.  Bland, 
2  Burr.,  1089.  Hinkley  v.  Morean,  3  Mason  R.,  88.  Smith  v.  Spinollo, 
2  John.  R.,  198.  Whitmore  v.  Adams,  2  Cowen's  Rep.,  626.  Willing 
v.  Consequa,  1  Peters'1  Cir.  B.,  317.  Courlois  v.  Carpenter,  1  Wash.  C. 
R.,  376.  Bird  v.  Carritat,  2  Johns.  R.,  345.  Wyman  v.  Southard,  10 
Wheat.  R.,  1.  See  Henry  on  Foreign  Law,  p.  81  to  86.  Lord  Tenter- 
den,  the  case  of  De  la  Vega  v.  Vianna,  (one  of  the  foregoing  cases,)  said, 
"  A  person  suing  in  this  country,  must  take  the  law  as  he  finds  it.  He 
cannot,  by  virtue  of  any  regulation  in  his  own  country,  enjoy  greater  ad- 
vantages than  other  suitors  here.     And  he  ought  not,  therefore,  to  be  de- 
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prived  of  any  superior  advantage  which  the  law  of  this  country  may  con- 
fer. He  is  to  have  the  same  rights  which  all  the  subjects  of  this  kingdom 
are  entitled  to."  And  the  same  doctrine  has  been  solemnly  promulgated 
by  the  House  of  Lords  in  the  recent  case  of  Donn.  v.  Lipmann,  5  Clarke 
Sf  Finnell,  R.,  1.  13.  14.  15.  Lord  Brougham,  in  this  case,  in  delivering 
his  judgment,  made  some  striking  remarks  on  this  subject.  "The  law 
on  this  point  is  well  settled  in  this  country,  where  the  distinction  is  pro- 
perly taken,  that  whatever  relates  to  the  remedy  to  be  enforced,  must  be 
determined  by  the  lex  fori,  the  law  of  the  country  to  the  tribunals  of 
which  the  appeal  is  made."  This  rule  is  clearly  laid  down  in  The  Bri- 
tish Linen  Co.  v.  Drummond,  10  Barn.  <Sf  Cress.,  903.  De  la  Vaga  v. 
Vienna,  1  Barn.  £f  Adolph.,  284.     And  in  Haber  v.  Steinier,  2  Scott,  304. 

1  Hodge,  206.  2  Bing.  IS.  C,  202.  2  Dowl.  Prac.  Cas.,  781.  And  4 
Moore  Sf  Scott,  328 :  though  the  reverse  had  previously  been  recognized 
in  Williams  v.  Jones,  13  East,  439. 

3.  Will  a  discharge  under  the  insolvent  law  of  one  State  protect  the 
defendant  from  arrest  on  the  same  cause  of  action  in  another  State  % 

It  will  not.—  Wood  et  ah  v.  Malin,  Nov.  Term,  1828.'  5  Halst.  N. 
J.  Rep.,  p.  298. 

The  defendant  was  arrested  on  a  contract  made  in  New  York,  where 
both  the  plaintiff  and  defendant  resided,  and  where  he  took  the  benefit  of 
the  insolvent  laws  of  that  State. 

Motion  to  discharge  him  on  common  bail.  Per  Cur.  Ewing,  Ch.  J. 
Held,  that  he  was  not  entitled  to  be  discharged.  That  a  process  to  en- 
force a  demand  is  to  be  determined,  not  by  the  law  of  the  State  where 
the  demand  originally  accrued,  but  by  the  law  of  the  State  where  the  pro- 
cess is  used  ;  that  the  distinction  between  the  obligation  of  the  contract, 
and  the  remedy  given  by  the  legislature  to  enforce  that  obligation,  has 
been  taken  at  the  bar  and  exists  in  the  nature  of  things,  and  has  been 
adopted  by  our  courts.  This  decision  is  in  perfect  accordance  with  the 
following  English  decisions. — Duplein  v.  De  Rover,  2  Verm.,  540. 
Melhn  v.  Fitz  James,  1  B.  Sr  P.,  138.  Imlay  v.  Eleffsen,  2  East,  453, 
Robinson  v.  Bland,  2  Burr.,  1084.  Halman  v.  Johnson,  Covop.,  343.  Maul 
v.  Murray,  7  T.  R.,  407.  And  the  following  American  cases  are  to  the 
same  point. — Hinkley  v.  Marean,  3  Mason  Rep.,  88.     Pearsall  v.  Dwight, 

2  Mass.  Rep.,  84.  Blanchard  v.  Russell,  13  Ibid,  4.  Woodbridge  v. 
Wright,  3  Conn.  Rep.,  523.  Atwater  v.  Townsend,  4  Ibid,  47.  Smith 
v.  Healy,  4  Ibid,  49.  Ogden  v.  Saunders,  12  Wheaton,  285.  Sturges  v. 
Crowninshield,  4  Wheat.  U.  S.  R.,  197.  Smith  v.  Spinola,  2  Johns.  JV. 
Y.  Rep.,  198.  White  v.  Canfield,  7  Johns.,  119.  Sicard  v.  Whale,  11 
Johns.  B.,  194.  Peck  v.  Hozier,  14  Ibid,  346.  Whittemore  v.  Adams,  2 
Con-en's  Rep.,  626.  But  in  New  Jersey  at  the  February  term  of  1822,  in 
the  case  of  Lambert  v.  Moon,  1  Halst.  JV.  J.  Rep.,  131,  the  court  held 
that  where  the  defendant  had  been  held  to  bail  in  another  State,  and  a 
judgment  recovered  against  him,  he  could  not  be  arrested  in  New  Jersey, 
in  an  action  upon  that  judgment,  and  cited  Tidd's  Practice,  186.  Sa?/s 
Rep.,  160.     7  T.  R.,  470.     And  14  Johns.  Rep.,  346. 

It  is  a  general  rule  in  the  courts  of  Great  Britain,  that  no  person  can 
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be  arrested  twice  for  the  same  cause  of  action.  The  maxim  nemo  debet 
bis  vexari  pro  eadem  prevails  there.  But  to  this  rule,  there  are  several 
exceptions;  it  is  intended  to  afford  relief  only  where  the  person  arrested 
has  been  put  to  inconvenience  in  giving  bail.  —  Davidson  v.  Clay  worth,  1 
Chitty's  #.,275.  Bishop  v.  Powel,  6  T.  R.,  616.  When  the  defendant 
is  discharged  out  of  custody  the  first  time  for  some  act,  over  which  the 
plaintiff  has  no  control,  the  party  may  again  be  arrested. — Jfonsin  v.  liar- 
row,  6  T.  R.,  218.  So,  also,  the  defendant  may  be  again  arrested  where 
the  proceedings  have  been  suspended  by  his  act. —  Woodmesten  v.  Scott, 
1  N.  R.,  13.  So,  where  the  defendant  has  been  held  to  bail  in  a  foreign 
country,  he  may  be  arrested  in  Great  Britain  for  the  same  cause  of  action. 
— Mau/e  et  al.  v.  Murray  et  ah,  7  T.  R.,  470.  So,  also,  the  court  held 
that  a  foreign  attachment  in  the  mayor's  court  will  not  prevent  a  second 
arrest  in  a  superior  court. — Wood  et  al.  v.  Thompson,  1  .Marshall,  395. 
And  even  where  the  defendant  has  put  in  bail  on  the  attachment. — Bromly 
v.  Peck,  5  Taunt.,  852.  And  where  the  defendant  is  arrested  on  two 
different  writs,  in  several  counties,  the  proper  course  is  to  enter  an  exo- 
neretur,  on  one  of  the  bail  pieces. — Powell  v.  Henderson,  1  Chitty's  Rep., 
392.  But  the  court  will  in  general  infer  a  second  arrest  to  be  oppressive, 
unless  it  be  shown  that  the  former  suit  was  discontinued  on  the  ground 
of  mistake.  —  Archer  v.  Champneys,  3  Moore,  607.  So,  also,  where  the  de 
fendant  is  superseded,  he  cannot  be  held  to  bail  for  the  same  cause  ol 
action,. if  the  supersedeas  be  from  the  laches  of  the  plaintiff. — Blandford 
v.  Foote,  Cowp.,  62 ;  and  even  where  the  arrest  is  founded  on  a  new  se- 
curity given  before,  or  subsequent  to,  the  discharge. — Daniel  v.  Dodd,  8 
East,  334.  Taylor  v.  Wasteneys,  2  Stra.,  1218.  Even  where  the  de- 
fendant is  a  foreigner,  and  the  plaintiff  is  in  danger  of  losing  his  debt.— 
Imlay  v.  Ellfesen,  3  East,  309.  It  seems  the  defendant  cannot  be  held 
to  bail  for  the  same  cause  of  action  for  which  the  plaintiff  was  non-prossed. 
— Archer  v.  Champneys,  3  Moore,  607,  but  may  where  the  plaintiff  has 
been  nonsuited. — Kearney  v.  King,  1  Chiity's  R.,  273.  So  where  part- 
nership was  pleaded  in  abatement,  and  judgment  in  favor  of  the  plea,  the 
court  held  the  defendants  might  be  again  arrested  for  the  same  debt. — Sal- 
isbury v.  Whitehall,  I  Tidd.,  197,  (7  ed.)  Changing  the  form  of  the  ac- 
tion does  not  vary  the  rule  that  the  defendant  shall  not  be  held  to  bail 
twice  for  the  same  cause  of  action.  —  Imlay  v.  Ellfesen,  3  East,  309. 

On  a  debt  upon  a  judgment  against  husband  and  wife,  if  the  wife 
be  taken  into  execution  and  discharged,  the  husband  is  discharged  also. — 
Kemble  fy  Wife  v.  Mulony,  3  New  H.  R.,  376. 

An  arrest  of  a  person  by  a  wrong  name,  though  he  be  the  person  in- 
tended, is  unlawful,  unless  it  be  shown  that  he  was  known  by  one  name 
as  well  as  the  other. — Mead  v.  Haices  et  al.,  7  Cow.  New  York  Reports, 
332.  Griswold  v.  Sedgwick,  6  Cowen,  456.  The  same  principle  is  re- 
cognized in  2  Campb.,210 ;  3.  110.     6  T.  R.,  234. 

It  is  a  contempt  of  court  to  serve  either  a  summons  or  capias  in  the 
actual  or  constructive  presence  of  the  court.  —  Blight  v.  Fisher  et  ah,  1 
Peters'1  U.  S.  C.  C.  Rep.,  41.  And  the  court  in  such  case  will  discharge 
the  defendant.  —  Harris  v.  Grantham,  Coxe  N.  J.  Pep.,   142. 

An  elector  after  having  voted  and  retired  to  a  house  in  the  neighbor- 
hood, is  protected  from  arrest.     The  defendant  admitted  that  he  had  taken 
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the  plaintiff's  body  and  committed  him  to  prison,  but  justified  under  a 
regular  writ  of  attachment,  which,  as  an  officer,  he  then  held  against  the 
plaintiff.  The  plaintiff  claimed,  that  he  was  at  that  time  an  elector, 
which  was  known  to  the  defendant ;  and  that  the  writ  was  served  on  him 
on  the  day  appointed  by  law,  for  the  choice  of  State  officers  while'  he 
was  attending  as  an  elector  at  such  meeting.  Verdict  for  the  plaintiff. — 
Swift  v.  Chamberlain,  3  Com.  Rep.,  537. 


ARREST  IN  CRIMINAL  CASES— WHO  MAY  BE  ARRESTED 

But  the  exceptions  from  arrest  of  which  we  have  been  speaking  are 
applicable  only  to  civil  cases,  and  cease  to  operate  in  cases  of  a  criminal 
nature  ;  no  sanctuary  will  afford  a  refuge  for  the  criminal,  not  even  the 
church  or  the  church  yards. — Cro.  Jac,  321.  1  R.  2,  c.  15.  50  Edw.  3, 
c.  5.  And  though  a  married  woman  is  in  general  exempt  from  arrest  in 
a  civil  case,  she  is  liable  to  be  apprehended  when  she  has  committed  an 
offence,  which  would  subject  her  to  punishment. — 3  Burrows,  1681.  2 
Leach,  954.  1102.  Bait.  J.  Ch.,  170.  Hawk,  b.  1,  c.  1.  2  Kent,  149, 
4tth  edit.     1  Russel  on  Crime,  18. 

Senators  and  Representatives  in  Congress  have  no  exemption  from 
arrest  in  cases  of  treason,  felony,  and  actual  breach  of  the  peace. — Con- 
stitution  of  the  United  States,  art.  1,  sec.  6,  §  1.  2  Story  on  the  Constit. 
Law  of  United  States,  325,  et  seq.  And  this  is  the  law  with  regard  to 
peers  and  members  of  Parliament  in  England.  —Forlis,  359.  4  Inst.,  24, 
25.  2  Wils.,  159,  160.     Bait.  J.  Ch.,  170. 

And,  according  to  the  resolution  of  both  Houses  of  Parliament,  mem- 
bers are  not  privileged  even  when  accused  of  a  seditious  libel. — 11  Harg. 
St.  Tr.,  305.  A  foreign  consul  is  not  privileged  from  arrest  and  prose- 
cution for  a  misdemeanor,  by  virtue  of  his  consular  appointment. — United 
States  v.  Rao/a,  2  Ball.  99,  n.  And  a  prior  assault  by  a  foreign  minister, 
deprives  him  of  his  privileges  and  will  excuse  a  battery  committed  on  his 
person. — United  States  v.  Whittle,  Whart.  Pen.  Big.,  288.  See  3  Story 
on  Constitution,  519,  525.  In  the  case  of  the  Commonwealth  v.  Kosleff, 
5  Sergt.  &  Rawle,  545,  it  seems  a  consul  general  is  not  protected  by  the 
law  of  nations  for  a  prosecution  and  indictment  for  rape.  But  the  State 
courts  have  no  jurisdiction  in  such  case  :  the  exclusive  jurisdiction  is 
vested  in  the  courts  of  the  United  States.  See  farther,  State  v.  La  Font, 
2  Nott  fy  McCord,  217. 


IN  WHAT  CASES  AN  ARREST  MAY  BE  MADE. 

In  England,  it  seems  an  arrest  may  be  made  for  every  misdemeanor 
or  offence  indictable  at  the  sessions,  which  subjects  the  delinquents  to 
corporeal  punishment,  even  though  it  does  not  amount  to  a  breach  of  the 
peace.— Dick.  Sess.,  88.  4  J.  B.  Moore,  195.  1  B.  Sr  B.,  548.  Grow, 
84.  Fortes,  37,  358,  140.  1 1  St.  Tr.,  305,  316.  2  Wils.,  159,  160.  2 
Salk.,  698.  Comb,  368.  12  Co.,  131.  Bait.  Just  C,  170.  34  Edward 
3,  c.     1  Hawk.,  b.  2,  c.  13,  s.  11.     Barl.  Just.,  41. 
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The  constitution  of  the  United  States  provides,  that  "  a  person 
charged  in  any  State  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  State,  shall,  on  demand  of  the  ex- 
ecutive authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  jurisdiction  of  the  crime." — Const,  of  U.  S., 
art.  4,  sec.  2.  3  Story  on  Const.,  675 — 677.  State  v.  Howell,  Charlton, 
120.  No  authority  to  arrest  persons  who  have  perpetrated  crimes  in  a 
foreign  country,  exists  under  the  laws  of  the  United  States,  or  of  any  of 
the  individual  States.  The  common  law  considers  crimes  as  altogether 
local,  and  cognizable  and  punishable  exclusively  in  the  country  where 
they  are  committed. — Story,  Conf.  of  Laws,  516,  etseg.  Commonwealth  v. 
Greene,  17  iMass.  R.,  515,  545,  546,  et  seq.  Wolf  v.  Oxholm,  6  Maule  # 
Selw.,  99.  Scoville  v.  Canfield,  14-  Johns.,  338,  340.  State  v.  Knight, 
Taylor's  R.,  65.  Rutherf  Inst.,  b.  2,  ch.  9,  sec.  12.  Martin's  Law  of 
Rations,  b.  3,  ch.  3,  §§  22,  23,  24,  25.  And  Lord  Coke  expressly  maintains, 
that  the  sovereign  is  not  bound  to  surrender  up  fugitive  criminals  from 
other  countries,  who  have  sought  a  refuge  in  his  dominions. — 3  Co.  Inst., 
180.  See  also,  Commonwealth  v.  Deacon,  10  Serg.  8f  Rawle,  125.  2  Story 
on  Const.,  675,  676.  Rex  v.  Ball,  1  JImer.  Jurist,  297.  Case  of  Jose  Fer- 
riera  Dos  Santos,  2  Brock.,  493.  It  seems,  however,  by  4  Taunt.,  34,  that 
if  a  person  having  committed  a  felony  in  a  foreign  country,  comes  into 
England,  he  may  be  arrested,  conveyed,  and  given  up  to  the  magistrates 
of  the  country,  against  the  laws  of  which  the  offence  was  committed. 

With  regard  to  the  time  that  an  arrest  may  be  made,  a  person  may 
be  arrested  in  the  night  as  well  as  the  day. — 9  Co.,  66.  And  though  the 
Statute  26,  Car.  2,  c.  7,  s.  6,  prohibits  arrests  on  Sundays,  it  excepts  the 
cases  of  treasons,  felonies,  and  breaches  of  the  peace  ;  in  these  case?, 
therefore,  an  arrest  maybe  made  on  that  day. — Cald.,  291,  293.  1  T.  R  , 
265.  Willes,  459.  Pearce  v.  Attwood,  13  Mass.  R.,  324.  Common- 
wealth v.  Myre,  1  Serg.  Sf  Rawle,  351.  Roscoe's  Dig.  Er.  Ev.,  629.  1 
Russell,  519.  Welles  v.  Gurney ,  8  Barn.  &  Cress.,  169.  Goddard  v. 
Harris,  5  Moore  Sf  Paine,  122.  S:  C.  7  Bingh.,  320.  See  Watson,  Office 
and  Duty  of  Sheriff,  62,  63.     Law  Lib.,  No.  19,  pp.  45,  46. 

1.  Are  not  private  individuals  enjoined  by  law  to  arrest  an  offender, 
when  present  at  the  time  a  felony  is  committed,  or  dangerous  wounds 
given"? 

They  are,  on  pain  of  fine  and  imprisonment  if  he  escape  through 
their  negligence.  And  every  private  person  is  bound  to  assist  an  officer, 
demanding  his  help  in  the  taking  of  a  felon,  or  the  suppressing  of  an  affray, 
and  apprehending  the  affrayers  ;  and  if  he  refuse  to  assist,  before  the  de- 
termination of  the  affray,  he  is  punishable  with  fine  and  imprisonment. — 
1  East,  P.  C,  298.  4  Blac.  Com.,  292.  1  Hale,  587.  Com.  Dig.,  Im- 
prisonment, H.  4.  Bac.  Abr.  Trespass,  D.  3.  Burns'  Justice,  Arrest,  111. 
Williams'  Just.,  Arrest,  11.  In  New  York,  if  the  officer  has  authority  to 
make  the  arrest,  a  bystander,  when  called  upon  for  aid,  is  guilty  of  a  mis- 
demeanor, if  he  does  not  obey.  But  if  the  officer  does  not  act  under  a 
lawful  authority,  the  bystander  is  a  trespasser,  if  he  assists  him. — Elder 
v.  Morrison,  10  Wend.,  128.      See  Commonwealth  v.  Field,  13  Mass.  R., 
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321.  1  Russel,  522,  525.  But  there  is  a  distinction  as  to  the  authority 
to  apprehend ;  when  the  felony  was  committed  in  the  view  of  a  private 
person,  and  when  committed  in  his  absence  ;  for  all  persons  who  are  pre- 
sent when  a  felony  is  committed,  or  dangerous  wound  given,  are  bound 
to  assist,  in  order  to  arrest  the  offenders. — 11  Johns.  R.,  486.  See  also, 
Holley  v.  Mix,  3  Wendell,  350.  A  private  person  cannot,  of  his  own  au- 
thority, arrest  a  person  who  has  been  engaged  in  an  affray,  or  breach  of 
the  peace.  But  during  an  affray,  any  person  may,  without  a  warrant  from 
a  magistrate,  restrain  any  of  the  offenders,  in  order  to  preserve  the 
peace.  — 11  Johns.  R.,  486.     Wallace's  Case,  4  Rogers,  Rec.,  111. 

A  justice  of  the  peace  may  issue  process,  and  make  it  returnable  at 
any  place  in  the  county,  in  which  he  is  an  officer. — Schroepel  v.  Taylor, 
10  Wend.,  190.  Gurnsey  v.  Lovell,  9  Wend.,  319.  Although  in  that  State 
justices  of  the  peace  are  rendered  town  officers  to  a  certain  extent,  by 
Statute  1818,  p.  50,  §  2.  — Gurnsey  v.  Lovell,  9  Wend.,  319. 

Aiding  the  escape  of  any  person  detained  for  any  felony,  is  punisha- 
ble by  confinement  in  State  prison. — People  v.  Washburn,  10  Johns.  R., 
160,  161. 

Under  the  Revised  Laws  of  New  York,  a  constable  may  detain  a 
prisoner  twelve  hours,  to  find  a  magistrate  to  hear  the  cause.  Before  this 
provision,  in  the  Revised  Laws,  he  might  detain  him  a  reasonable  time,  if 
he  acted  bond  fide  for  that  purpose. — Arnold  v.  Steeves,  10  Wend.,  514. 

A  misnomer  of  the  person  in  the  process,  on  which  an  arrest  is  made, 
subjects  the  actors  to  an  action  for  false  imprisonment. — Scott  v.  Ely,  4 
Wend.,  555.  Griswold  v.  Sedgwick,  6  Cowen,  456.  S.  C  1  Wend.,  126. 
Mead  v.  Haws,  7  Cowen,  332. 

Trespass  will  not  lie  against  a  party  who  has  procured  a  search-war- 
rant to  search  for  stolen  goods,  if  the  warrant  be  duly  issued,  and  regu- 
larly executed.—  Realty  v.  Perkins,  6  Wend.,  382. 

No  manual  touching  of  the  body,  or  acfual  force,  is  necessary  in  or- 
der to  constitute  an  arrest  and  imprisonment.  It  is  sufficient  if  the  party 
is  within  the  power  of  the  officer,  and  submits  to  the  arrest. — Gold  v. 
Rissel,  1  Wend.,  215.  State  v.  Gurtiss,  1  Hayw.,  171.  Roscoe's  Digest 
Cr.  Ev„  356.      See  Collins  v.  Snuggs,  6  Moore,  111.      Russen  v.  Lucas, 

1  Car.  Sr  Payne,  153.  Ry.  Sr  Moody,  26.  George  v.  Bradford,  3  Car.  Sr 
P.,  464.      Moo.  Sr  Mai.,  2-44-.      Berry  v.  Adamson,  6  Barn.  Sr  Cress.,  528. 

2  Car.  Sr  P.,  503. 

It  is  held,  that  a  regular  officer  is  not  bound  to  exhibit  his  authority 
or  process,  when  he  arrests  a  defendant,  but  a  special  deputy  is. — Arnold 
v.  Steeves,  10  Wend.,  514. 

In  Pennsylvania,  an  arrest  may  be  made  for  felony,  without  warrant, 
notwithstanding  sec.  7,  art.  9,  of  the  Constitution  of  Pennsylvania  ;  and  a 
private  person  may  make  it  at  his  peril ;  but  quere  if  he  can  arrest  for 
misdemeanor,  or  for  receiving  stolen  goods. — Wakely  v.  Hart,  6  Binney's 
Rep.,  316.  A  warrant  to  arrest  a  person  charged  with  a  crime,  upon  the 
complaint  of  a  private  informer,  cannot  legally  issue  without  the  oath  of 
the  complainant. — State  v.  /.  H.,  1  Tyl.,  444.  A  warrant  of  arrest  in  a 
criminal  case,  issued  upon  common  rumor  and  report  of  the  party's  guilt, 
though  it  recite  that  there  is  danger  of  his  escape,  before  witnesses  could 
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be  summoned  to  enable  the  magistrate  to  issue  it  upon  oath,  is  illegal  and 
void,  on  the  face  of  it.  —  Connor  v.  Commonwealth,  3  Binn.,  38. 

A  warrant  by  a  justice,  not  directed  to  any  particular  person  in 
office,  is  bad. — Hall  v.    Moore,  Jlddis,  376.       But  a  warrant  directed  to 

,  constable,  is  good,  if  executed  by  the  constable  of  the  district. 

— Paul  v.  Van  Kirk,  b'    l>inncy,    124. 

A  justice  of  the  peace  may  authorize  any  citizen  to  execute  a  warrant 
of  arrest  in  a  criminal  case  ;  but  no  private  person,  and  no  other  than  the 
constable  of  the  place  where  it  is  to  be  executed,  can  be  compelled  to 
execute  it. —  Commonwealth  v.  Keeper,  6,-c,  1  Ash.,  183. 

In  Connecticut,  it  is  held,  that  a  magistrate  after  having  arrested  an 
offender  against  the  riot  act,  on  view,  is  not  authorized,  without  a  written 
complaint  or  information,  to  bind  him  over  to  a  higher  court  for  trial. — 
Tracy  v.  Williams,  4  Conn.  R.,  107. 

In  Indiana,  if  a  magistrate  officiously,  and  without  complaint  to  him, 
on  oath,  or  without  having  been  an  eye-witness,  issues  his  warrant  against 
an  individual  for  a  breach  of  the  peace,  he  renders  himself  liable  in  an 
action  of  trespass. — Flack  v.  Harrington,  1  Breese  Rep.,  165.  And  in 
that  State,  the  accused  has  the  right  to  select  any  magistrate  to  try  the 
case,  in  the  township. — Stat,  of  Indiana,  1829,  1830,  ch.  46. 

In  Massachusetts,  a  justice  of  the  peace  has  no  authority  to  direct 
his  warrant  to  a  private  person.  —  Commonwealth  v.  Foster,  1  Mass.  _ff., 
488.  7  Dane's  Mr.,  250.  But  quere,  whether  he  may  not  do  so,  where 
no  officer  is  at  hand  to  serve  it.  —  Ibid. 

In  Illinois,  a  magistrate  may  appoint  a  constable  in  a  criminal  case, 
where  there  is  a  probability  that  a  criminal  will  escape.  —  Flack  v.  Jlnkeny, 
1  Breese  ft.,  144. 

In  Vermont,  a  sheriff  is  not  obliged  to  show  his  precept,  either  to 
the  person  who  is  to  be  arrested  by  it,  or  to  the  bystanders. — 2  Tyler's 
R.,  214.     State  v.  Curtis,  1  Harjw.,  471. 
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VOLUNTARY  ASSIGNMENT  BY  DEBTORS  FOR  BENEFIT 
OF  CREDITORS. 

1.  May  not  a  debtor  in  failing  circumstances  by  assignment  of  his 
estate  in  trust  prefer  one  creditor  to  another  1 

He  may,  if  the  assignment  is  made  bona  fide  and  in  good  faith.  The 
question  of  the  validity  of  such  conveyances,  and  under  what  circum- 
stances they  are  deemed  fraudulent  or  bona  fide,  has  been  handsomely 
treated  upon  by  that  able  and  distinguished  American  jurist,  Mr.  Justice 
Story,  1  Story's  Eq.  Jurisp.,  341,  under  the  head  of  constructive  fraud, 
sections  349,  369,  370,  378,  379.  It  may  be  stated  in  general  that  such 
priorities  and  preferences  are  not  deemed  fraudulent  or  inequitable  ;  and 
even  a  stipulation,  on  the  part  of  the  debtor,  in  such  an  assignment,  that 
the  creditors,  taking  under  it,  shall  release  and  discharge  him  from  all 
their  further  claims  beyond  the  property  assigned,  will  (it  seems)  be  valid 
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and  binding  on  such  creditors.  It  seems  to  oe  a  well  settled  principle  in 
the  English  and  American  law  that  a  debtor  may  prefer  one  creditor  to 
another. — Story's  Eq.  Juris.,  vol.  2,  p.  302.  Pierpont  v.  Lord,  4  Wash. 
C.  C.  Rep.,  232.  Brashear  v.  West,  7  Peters'  R.,  608.  Wheeler  v. 
Sumner,  4  Mason  Cir.  R.,  183.  Halsey  v.  Whitney,  Ibid.,  206.  Spring 
v.  South  Car.  Ins.  Co.,  8  Wheat.  R.,  268.  Murray  v.  Riggs,  15  Johns. 
571.  Grover  v.  Wakeman,  11  Wend.,  187  Tillou  v.  Britton,  4  Halst., 
121.  Haven  v.  Richardson,  5  JV*.  Hamp.,  113.  i>wn/  v.  Smith,  4  Da//., 
85.  Widgerry  v.  Haskill,  5  Mass.,  153.  Stevens  v.  i?e//,  6  Mass.,  342. 
Robinson  v.  Rapcly,  2  Stew.,  86.  Ingraham  v.  Wheeler,  6  Conn.,  211. 
Cameron  v.  Montgomery,  13  S.  4*  i?.,  132.  Brashear  v.  PFe<tf,  7  Peters, 
628.  Pierpont  v.  Graham,  4  JFasA.  C.  C,  232.  7fa*cA  v.  Smith,  5 
Mass.,  49.  Brooks  v.  Marbury,  11  Wheaton,  78.  Savings  Bank  v.  Bates, 
8  Conn.,  505.  Catlin  v.  Eagle  Bank,  5  Conn.,  133.  United  States  v. 
King,  Wallace,  21.  Harmon  v.  Reese,  1  Browne,  11.  Lippincott  v.  .Bar- 
ker, 2  Binn.,  186.  Hickley  v.  Farmers'  #c.  Bank,  5  G«7/.  4'  Johns.,  311. 
Nicoll  v.  Mumford,  2  Johns.  Ch.  Rep.,  529.  Browne  v.  Mintum,  2  Ga//. 
.Re;;!,  557.  illoore  v.  Collins,  3  Dev.  JV".  C.  P.,  126.  JJfo/otf  v.  McDowal, 
1  McCord's  Ch.  Rep.,  434.  Buffam  v.  Greene,  5  JV".  //.  .Re/).,  71.  Haven 
v.  Richardson,  Ibid,  113.  Marburry  v.  Brooks,  1  Wheaton,  556.  Grover 
v.  Wakeman,  11  Wend.  Rep.,  194,  195.  SVatfe  of  Maryland  v.  i?areA;  o/ 
Maryland,  6  Gz//.  #  Johns.,  205.  Pickstock  v.  Lyster,  3  Maule  Sf  Selw., 
371.     TAe  7£w?g  v.  Watson,  3  Price's  Exch.  Rep.,  6.     Wz7*  v.  Franklin, 

1  Binney's  Rep.,  502.  Hendricks  v.  Robinson,  2  Johns.  Ch.  Rep.,  307, 
308.  Stevens  v.  J9e//,  6  Mass.  Rep.,  339.  Petree  v.  Espinasse,  2  Mylne 
Sf  Keen,  496.  2?i//  v.  Careton,  Id.,  503,  510.  Curtis  \.  Price,  12  Fes., 
103.     Worsely  v.  De  Mattos,  1  J3w/\,  474.     1  J¥«c/(/.  CA.  P?\,  222,  223. 

2  Porc/>.  £a.,  6.  1,  cA.  4,  §  12.  Jeremy  on  Eq.  Jurisd.,  b.  3,  ^.  2,  cA.  3,  § 
4.  Malin  v.  Gamsey,  16  JoAra.  P.,  189.  Reichart  v.  Castelor,  5  Binn., 
109.  Drinkwater  v.  Drinkwater,  4  Mass.,  354.  The  decisions  in  New 
York  are  against  the  validity  of  an  assignment  with  such  a  clause  of  re- 
lease.— Hyslop  v.  Clarks,  14  Johns.  R.  R.,  459.  Austin  v.  Tie//,  20  Johns. 
R.,  442.  Seaving  v.  Brinckerhoof,  5  Johns.  Ch.  R.,  329.  Wakeman  v. 
Grover,  4  Page  P.,  23.  S.  C.  1 1  Wetta'.  P.,  187.  And  see,  Ingraham  v. 
Wheeler,  6  Conn.,  227.  Atkinson  v.  Jordon,  5  Ham.,  293.  Z/O/'i/  v.  Png 
Watchman,  8  ^?ra.  Jm?\,  284.  The  law  in  New  Jersey  is  an  exception  to 
the  rule  in  the  text.  It  is  made  essential  there  by  statute  (Elmer's 
Digest,  16)  to  the  validity  of  an  insolvent's  assignment,  that  it  create  no 
preferences  and  that  it  be  for  the  equal  benefit  of  the  creditors.  An  as- 
signment of  real  and  personal  property  in  trust,  to  pay  a  favored  creditor, 
and  then  to  divide  the  residue  rateably  among  the  other  creditors,  and 
the  surplus,  if  any,  to  return,  though  good  in  New  York,  where  it  was 
made,  was  adjudged  void  as  to  property  personal  as  well  as  real  in  New 
Jersey. —  Varnum  v.  Camp.,  1  Green's  N.  Y.  Rep.,  326. 

But  the  New  Jersey  act  to  secure  creditors  an  equal  and  just  division 
of  the  estate  of  debtors,  who  convey  to  assignees  for  the  benefit  of  cred- 
itors, does  not  extend  to  a  solitary  transfer  of  an  individual  item  of  pro- 
perty to  a  creditor  in  payment  of  a  debt;  and  the  operation  of  the  act 
must  be  confined,  if  not  to  cases  where  trust  is  created,  at  least  to  cases 
where  there  is  something  like  universality  in  the  assignment.—  Tillou  v. 
Britton,  4  Halst.,  131. 
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In  Georgia,  by  statute  of  19th  December,  1818,  all  assignments  and 
transfers  of  property  by  insolvent  debtors,  giving  preferences,  are  declared 
to  be  fraudulent  and  void. — Prince's  Digest,  lb4.  The  insolvent  act  of 
Massachusetts  of  1838,  ch.  163,  establishes  much  the  same  law.  The 
statute  of  Ohio,  of  1S38,  prohibits  assignments  in  trust,  in  contemplation 
of  insolvency,  with  the  design  to  prefer  one  creditor  to  another,  and  such 
assignments  are  made  to  inure  rateably  to  all.  So  the  Connecticut  act  of 
1828,  declares  all  assignments  of  lands,  chattels  or  choses  in  action  with 
a  view  to  insolvency,  to  any  person  in  trust  for  his  creditors,  or  any  of 
them,  to  be  void  as  to  creditors,  unless  made  in  writing  for  the  benefit  of 
all  the  creditors  in  proportion  to  their  claims,  and  be  lodged  for  record  in 
the  probate  office  of  the  district,  and  the  duty  of  such  trustees  is  specially 
regulated. —  Statutes  of  Connecticut,  1838,  p.  300.  In  Pennsylvania  by 
statute  of  24th  March,  1818,  voluntary  assignments  for  the  benefit  of  cred- 
itors must  be  recorded  within  thirty  days,  or  they  are  void  as  against  any 
of  the  creditors  of  the  assignor,  without  as  well  as  within  the  assignment. 
In  order  to  entitle  the  creditors,  named  in  a  general  assignment  for  the 
benefit  of  creditors,  to  take  under  it,  it  is  not  necessary  that  they  should 
be  technical  parties  thereto. — Gazzard  v.  Lord  Lauderdale,  3  Sim.,  1. 
Acton  v.  Woodgate,  2  Mylne  §•  Keene,  492.  JVew  England  Bank  v.  Lewis, 
8  Peck,  113.     ILalsey  v.  Whitney,  4  Mason  R.,  206.     Smith  v    Wheeler, 

I  Vent.  R.,  128.  2  Keble  R.,  564.  Brudshear  v.  West,  7  Peters'  R., 
608.  The  assent  of  the  creditors  to  be  benefited  by  the  assignment,  has 
been  held  under  the  New  England  attachment  and  trustee  process,  to  be 
essential  to  its  validity,  so  far  as  that  the  intervening  attachment  of  another 
creditor  who  is  no  party  to  the  assignment,  issued  before  such  assent  be 
given,  has  been  preferred. — Widgerry  v.  Haskill,  5  Mass.  Report,  144. 
Stevens  v.  Bell,  6,  Ibid.,  339.  Ward  v.  Samson,  6  Pick.  R.,  350.  Jewett 
v.  Barnard,  6  Greenl.  Rep.,  381.  In  Boyden  v.  Moore,  11  Pick.  R-,  326, 
it  was  held  that  an  assignment  in  trust  to  pay  the  assignee  and  other 
creditors  who  were  parties  and  assenting  was  valid.  But  if  not  parties 
and  assenting,  an  intervening  attachment  prior  to  the  assent  will  have 
preference.  So,  a  voluntary  assignment  in  contemplation  of  insolvency 
and  giving  preferences  made  in  Pennsylvania,  is  not  good  in  Delaware 
against  a  subsequent  attachment  by  a  citizen  there,  of  the  insolvent's  ef- 
fects in  Delaware,  Mayberry  v.  Shissleer,  1  Har.  R.,  349,  but  subject  to 
this  qualification  —  the  assent  of  the  creditors  need  not  be  given  at  the  time 
of  the  assignment,  and  a  subsequent  assent  in  terms,  or  by  actually  re- 
ceiving the  benefit  of  the  assignment,  will  be  sufficient. — Ellison  v.  Elli- 
son, 6  Ves.,  656.  Cunningham  v.  Freeborn,  1  Edw.  Ch.  Rep.,  262.  Mar- 
burry  v.  Brooks,  7  Wheat.,  556.  Brooks  v.  Marburry,  11  Ibid.,  79.  Bra- 
shear  v.  West,  6  Peters'  U.  S.  Rep.,  608.  Nicoll  v.  Mumford,  4  Johns. 
Ch.,  522.     Browne  v.  Minturn,  2  Gallis,  557.     Cunningham  v.  Freeborn, 

II  Wend.,  240. 

The  assignment  has  been  held  to  be  good  against  a  subsequent  at- 
tachment, if  the  creditors  had  assented  to  the  assignment  prior  to  the  at- 
tachment, and  the  assignment  has  been  supposed  to  be  valid,  even  without 
such  intervening  assent,  in  the  case  of  an  assignment  to  trustees,  for  the 
benefit  of  the  preferred  creditors. — Browne  v.  Minturn,  2  Gall.  Rep.,  557. 
Halsay  v.  Whitney,  4  Mason's  Rep.,  217.     Hastings  v.  Baldwin,  17  Mass. 
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Rep.,  55*2.  The  legal  estate  passes  and  vests  in  the  trustees,  and  a  court 
of  equity  will  compel  the  execution  of  the  trust  for  the  benefit  of  the 
creditors,  though  they  be  not,  at  the  time,  assenting  and  parties  to  the  con- 
veyance.—  Small  v.  Oudley,  2  P.  Wms.,  427.  Nicoll  v.  Mumford,  4  John. 
Ch.R.,b29.  Brooks  v.  Marburry,  11  Wheaton,  97.  Gray  v.  Hill,  10 
Serg.  $  Rawle,  436.  Halsay  v.  Whitney,  4  Mason's  Rep.,  206.  This 
rule  in  the  English  chancery  seems  to  have  been  made  subject  to  the 
same  embarrassing  qualifications.  If  the  creditors  are  not  parties  or 
privies  to  a  conveyance  by  a  debtor  to  trustees,  to  pay  scheduled  creditors, 
and  do  not  conform  to  its  provisions,  and  the  trustees  have  not  dealt  with 
the  creditors  in  pursuance  of  the  deed,  they  cannot  in  chancery  enforce 
performance,  and  have  no  lien  on  the  property  conveyed.  The  deed  is 
regarded  as  a  mere  disposition  between  the  debtor  and  his  trustee  for  his 
own  accommodation,  and  the  property  isnot  deemed  to  be  withdrawn  from 
the  debtor's  absolute  control.  If,  however,  there  be  an  actual  settlement 
made  for  vesting  an  estate  or  stock  in  trustees  for  volunteers,  the  case  is 
different,  and  the  trustees  having  the  legal  estate  become  such  for  the 
volunteers,  who,  as  cestui  que  trusts,  may  claim  against  the  trustee  in  the 
deed. — Ellison  v.  Ellison,  6  Ves.,  662.  Walwynn  v.  Coutts,  MerrivaWs 
Rep.,  707.  Garrard  v.  Lord  Lauderdale,  3  Simon's  Rep.,  1.  Actor  v. 
Woodgate,  2  Mylne  Sf  Keene,  492.  In  Marston  v.  Cobourn,  17  Mass. 
Rep.,  454,  a  conveyance  to  trustees  for  the  benefit  of  creditors  was  said 
to  be  void  without  the  assent  of  the  creditor,  though  assented  to  by  the 
trustees,  but  in  that  case  the  deed  was  held  to  be  incomplete,  according 
to  the  intention  of  the  parties  when  an  attachment  intervened  and  pre- 
vailed. Though  assignments  of  possibilities,  contingent  interests,  and  of 
rights  or  choses  in  action,  may  not  be  valid  at  law  unless  the  creditor  as- 
sents, yet  no  difficulty  of  this  kind  exists  in  equity,  where  the  assign- 
ment is  considered  as  amounting  to  a  declaration  of  trust.  See  the  nu- 
merous cases  referred  to  in  the  notes  to  2  Story's  Equity  Jurisprudence, 
p.  305. 

If  an  assignment  be  directly  to  the  creditors,  their  assent  must 
be  shown,  but  if  to  trustees  for  their  benefit,  the  legal  title  passes 
to  the  trustees  without  their  assent,  but  it  must  be  made  with  the  know- 
ledge and  privity  of  the  trustees  or  the  creditors.  The  assent  of  the 
trustees  is  presumed,  until  the  contrary  be  shown;  and  if  the  assignment 
be  made  without  their  knowledge,  they  may,  when  it  comes  to  their 
knowledge,  affirm  it,  and  it  will  be  binding. — Small  v.  Marwood,  9  B.  Sf 
Cress.,  300.  Browne  v.  Minturn,  2  Gall.  Rep.,  557.  Smith  v.  Wheeler, 
1  Vent.,  128.  Marburry  v.  Brooks,  7  Wheat.,  556.  Weston  v.  Barker,  13 
Joh?is.,  276.  Gait  v.  Dibrell,  10  Yerger,  146.  JVicoll  v.  Mumford,  4  Johns. 
Ch.  Rep.,  529. 

It  has  already  been  remarked  that  it  is  not  necessary  that  creditors 
should  be  technical  parties  to  an  assignment,  made  for  their  benefit  in 
order  to  entitle  them  to  take  under  it.  It  will  be  sufficient  if  they  have 
notice  of  the  trust  in  their  favor  and  they  assent  to  it ;  and  if  there  be 
no  stipulation  for  a  release,  or  any  other  condition  in  it  which  may  not  be 
for  their  benefit,  their  assent  will  be  presumed,  until  the  contrary  appears. 
— Small  v.  Maricood,  9  Barn,  fy  Cress.,  300.  Neio  England  Bank  v. 
Lewis,  8  Pick.,  113.     Halsey  v.  Whitney,  4  Mason  R.,  206.     Egberts  v. 
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Wood,  3  Paige's  Rep.,  517.  Mcoll  v.  Mvmford,  4  Johns.  Ch.  R.,  522. 
Such  a  general  assignment,  bona  fide,  made  by  the  debtor  and  assented 
to  by  the  assignee,  will  be  deemed  a  valid  conveyance,  founded  on  a  valu- 
able consideration,  and  good  against  creditors  proceeding  adversely  to 
it  by  attachment,  or  seizure  in  execution  of  the  property  conveyed  there- 
by,  at  least  unless  all  the  creditors  for  whose  benefit  the  assignment  is 
made,  repudiate  it. — Marburry  v.  Brooks,  7  Wheat.,  556.  11  Wheat.  R., 
78.  Pickatock  v.  Lyster,  3  Maule  £>'  Selw.,  371.  Day  v.  Durham,  2  John. 
Ch.  R..  182.  Nicoll  v.  Mumford,  4  Johns.  Ch.  R.,  522.  Small  v.  Mar- 
wood,  9  Bam.  Sf  Cress.,  300.  Halsay  v.  Whitney,  4  Mason  R.,  206.  f^'/if 
v.  Franklin,  1  5w.  -K.,  502,  517.  Where  the  creditors  are  named  in 
the  assignment,  as  parties,  and  they  are  required  to  execute  it  before  they 
can  take  under  its  provisions  there,  they  must  signify  their  assent  in  that 
mode  :  otherwise  they  cannot  take  under  the  instrument. — Garrard  v. 
Lord  Lauderdale,  3Sim.R.,  1.  But  where  they  are  not  required  to  be  parties 
to  the  instrument,  there  they  may  take  the  benefit  of  the  trust  by  notice 
to  the  trustee  within  the  time  prescribed  therefor,  if  any,  and  if  none  is 
prescribed,  then  within  a  reasonable  time,  and  before  a  distribution  is 
made  of  the  property. — llalsey  v.  Whitney,  4  Mason's  R.,  206.  Acton  v. 
Woodgate,  2  Mylne  #  Keene,  492. 

Where  a  specific  time  is  prescribed  for  the  creditors  to  come  in  and 
assent  to  the  assignment,  as  parties  thereto,  or  otherwise,  there  they  must 
comply  strictly  with  the  condition,  or  they  will  be  excluded  from  the 
benefit  of  the  trust ;  unless,  indeed,  by  reason  of  absence  from  the  coun- 
try, or  some  other  cause,  any  creditor  has  not,  within  the  time  pre- 
scribed, had  any  knowledge  of  the  existence  of  the  assignment. — Phoenix 
Bank  v.  Sullivan,  9  Pick.,  410.  De  Caters  v.  Le  Roy  de  Chaumont,  2 
Paige's  R.,  490.  In  all  such  cases  of  general  assignments,  voluntarily 
made  by  the  debtor,,  for  the  benefit  of  creditors,  whether  they  are  special- 
ly named  in  the  instrument,  or  only  by  a  general  description,  if  such 
creditors  are  not  parties  thereto,  and  have  not  executed  the  same,  the 
assignment  is  deemed  in  equity,  as  well  as  at  law,  to  be  revocable  by  the 
debtor,  at  least,  unless  as  to  creditors,  who  have  assented  to  the  trust, 
and  given  notice  thereof  to  the  assignee. 

For,  until  such  assent  and  notice,  the  assignment  is  treated,  as  be- 
tween the  debtor  and  the  assignee,  as  merely  directing  the  mode  in  which 
the  assignee  shall  and  may  apply  the  debtor's  property  for  his  own  benefit. 

—  Walwyn  v.  Coutts,  3  Meriv.  IL,  767.  S.  C.3Sim.  It.,  14.  Page  v 
Broom,  4  Russ.  R.,  6.  Acton  v.  Woodgate,  2  Mylne  fy  Keene,  492.  Gar- 
rard v.  I^ord  Lauderdale,  3  Sim.  R.,  1.  Gaskell  v.  Gaskell,  2  Young  Sf 
J.  / ;-.,  502.     Maher  v.  Hobbs,  2  Young  Sr  Coll.,  317,  327. 

The  assent  of  absent  persons  to  an  assignment,  will  be  presumed, 
unless  their  dissent  be  expressed,  if  it  be  made  for  a  valuable  considera- 
tion, and  be  beneficial  to  them. — JVo/th  v.  Turner,  9  Serg.  <S-  Rawle,  224. 

So,  the  assent  of  creditors  to  an  assignment  for  their  benefit,  maybe 
presumed,  where  a  release  is  not  a  condition  of  their  receiving  its  avails. 

—  Wheeler  v.  Sumner,  4  Mason,  183.  llalsey  v.  Whitney,  Ibid.,  206.  And 
the  assent  of  preferred  creditors  will  be  presumed,  where  they  are  to  be 
paid  in  full. — North  v.  Turner,  9  Serg.  fy  R.,  244.  Copeland  v.  Weld,  8 
Greenlf.,  411.     New  England  Bank  v.  Lewis,  8  Pick.,  113.     S.  P.  De 
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Forrest  v.  Bacon,  2  Conn.,  663.  If  no  schedule  is  made,  at  the  time  of 
the  conveyance  of  the  property  assigned,  or  of  the  amount  of  debts,  or 
of  liabilities,  to  be  indemnified  against,  this  may  be  prima  facie  presump- 
tion of  fraud  ;  but,  if  possession  accompany  the  transfer,  and  the  tran- 
saction be,  in  all  other  respects,  fair,  the  mere  want  of  a  schedule  will  not 
render  it  fraudulent. — Halsey  v.  Whitney,  4  Mason,  206.  Haven  v.  Rich- 
ardson, 5  N.  H ,  113.  Cunningham  v.  Freeborn,  11  Wend.,  240.  Stevens 
v.  Bell,  6  Mass.,  339.  Pierpont  v.  Graham,  4  Wash.  C.  C,  232.  Wilt  v. 
Franklin,  1  Binn.,  523.  Burd  v.  Smith,  4  Dall.,  76.  Hower  v.  Geesaman, 
17  Serg.  8c  Rawle,  251.  Beaver  v.  Savage,  3  Miss.,  252.  Robinson  v. 
Rapely,  2  Stew.,  86.  Where  an  assignment  is  fraudulent  and  void  in  part, 
the  whole  is  void. — Tucker  v.  Welsh,  17  Mass.,  164.  Grover  v.  Wakeman, 
11  Wendell,  187.  4  Pa?ge,  24.  McKey  v.  Cairnes,5  Cowen,  547.  1 
Hopk.,  373.  Harris  v.  Sumner,  2  Pick.,  137.  But  where  a  debtor  assigns 
property  to  two  persons,  by  one  instrument,  "  to  hold  to  them  respec- 
tively in  the  proportions  which  the  debts  due  to  them  respectively  bear 
to  each  other,"  and  the  assignment  is  fraudulent  and  void,  as  to  one  of 
the  assignees,  nevertheless  valid  as  to  the  other,  if  innocent  of  the  fraud. 
— Prince  v.  Shephard,  9  Pick.,  176. 

An  assignment  by  a  debtor,  of  all  his  property  to  trustees,  for  the 
benefit  of  such  creditors,  as  should,  within  a  given  time,  execute  a  release 
of  all  demands,  is  good,  if  certain  of  the  creditors  agree  to  accept  it 
upon  that  condition,  and  is  a  transfer  of  the  property  for  their  use,  from 
the  time  of  acceptance.  If,  therefore,  afi  fa,  which  is  issued  after  the 
acceptance,  but  before  the  execution  of  a  release  by  any  creditor,  be  levied 
upon  the  goods  assigned,  the  sheriff  is  a  trespasser. — Lippincott  v.  Barker, 
2  Binn.,  174.  See  also,  on  this  subject,  Wilt  v.  Franklin,  1  Binney,  502. 

The  terms  under  which  the  preference  of  creditors  is  to  be  received, 
are  prescribed  by  the  assignor,  in  his  deed  of  assignment ;  and  a  compli- 
ance with  them  on  the  part  of  the  creditors  who  are  to  have  the  benefit 
of  preference,  is  required.  This  seems  to  be  the  established  rule  in  this 
country  both  at  law  and  in  equity. —  Wilt  v.  Franklin,  1  Binn.  Rep.,  514. 
Hower  v.  Geesaman,  17  Serg.  fy  Rawle,  250.  Lippincott  v.  Barker,  2  Bin- 
ney1 s  R.,  286.  United  States  v.  King,  Wallace's  Penn.  Rep.,  21.  Harman 
v.  Reese,  1  Brotune's  Penn.  Rep.,  11.  ,  Stoddard  v.  Allen,  1  RawWs  Rep., 
258.  Halsey  v.  Whitney,  Mason's  Rep.,  206.  Maclde  v.  Cairnes,  1  Hop- 
kins  N.  Y.  Ch.  Rep.,  373.  Canal  Bank  v.  Coxe,  6  Greenleaf  395.  Brin- 
ley  v.  Spring,  7  Greenleaf,  241.  Haven  v.  Richardson,  5  JVew  Hamp 
Rep.,  113.  Buffum  v.  Greene,  lb.,  71.  Brewer  v-  Pitkin,  11  Pick.  Rep., 
829.  Williams  v.  Browne,  4  Johns.  Ch.  Rep.,  682.  McBermot  v.  Strong, 
Ibid.,  687.  Wood  v.  Owings,  1  Cranch,  239.  Catlin  v.  Eagle  Bank,  6 
Conn.  Rep.,  233.  Hendricks  v.  Robinson,  2  Johns.  Ch.  R.,  283.  Phcenix 
v.  Ingraham,  5  Johns.  Rep.,  412.  Wilkes  v.  Ferris,  lb.,  335.  Jackson  v. 
Brownell,  3  Caines1  Rep.,  222.  McMenomy  v.  Ferrers,  3  Johns.  Rep.,  71. 
Marbury  v.  Brookes,!  Wheat.  R.,  365.  11  lb.,  78.  Spring  v.  Insurance 
Co.,  8  lb.,  268.  Burd  v.  Smith,  4  Ballas,  76.  Brashear  v.  FFesif,  7  Peters'' 
Rep.,  608. 

Where  an  assignment  is  made  to  two,  and  one  accepts,  and  the  other 
refuses  the  trust,  the  assignment  is  operative  as  to  the  assenting  trustee, 
unless  there  be  a  condition  that  it  shall  be  void,  if  both  trustees  do  not 
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assent. — Gordon  v.  Coolidge,  1  Sumner,  537.  The  debtor  may  deprive 
the  creditor  who  refuses  to  accede  to  his  terms  of  his  preference,  and 
postpone  him  to  all  other  creditors  ;  but  in  such  case,  the  creditor,  if 
there  should  any  property  remain,  after  all  the  other  creditors  who  re- 
leased and  complied  with  the  condition  of  the  assignment,  are  satisfied, 
will  hold  it  subject  to  the  satisfaction  of  his  debt.  If  the  condition  of  the 
assignment  be,  that  the  share  which  would  otherwise  belong  to  the  cre- 
ditor who  should  come  in,  and  accede  to  the  terms  and  release,  shall,  on 
his  refusal  or  default,  be  paid  back  to  the  debtor,  and  placed  at  his 
disposal  by  the  trustees,  it  will  destroy  the  validity  of  the  assignment,  at 
least  against  the  dissenting  creditors. — Ames  v.  Blunt,  5  Paige,  16 — 18. 
Graves  v.'JRay,  13  Louisiana  R.,  457.  The  Brig  Watchman,  Ware's  R., 
33-2.  McAllister  v.  Marshall,  6  Binn.  R.,  338.  Hyslop  v.  Clarke,  14 
Johns.  Rep.,  458.  Seaving  v.  Brinkerhoff,  5  Johns.  Rep.,  329.  Austin  v. 
Bell,  20  Johns.  R.,  442.  Borden  v.  Sumner,  4  Pickering's  R.,  265.  In- 
graham  v.  Wheeler,  6  Conn.  Rep.,  277.  Atkinson  v.  Jordon,  5  Ham.  Ohio 
R.,  294.  Lentilhon  v.  Moffat,  1  Edw.  Ch.  R  ,  451.  And  see  Brashearv 
West,  7  Peters'  U.  S.  R.,  608. 

Hitherto  it  has  been  supposed,  that  the  debtor  in  an  assignment 
micrht  make  a  reservation  of  a  part  of  his  property  or  income,  for  his  own 
benefit,  at  the  expense  of  his  creditors,  if  not  made  intentionally  to  delay, 
hinder,  or  defraud  creditors  ;  and  several  cases  have  occurred  favoring 
the  supposition. — Estwick  v.  Cailland,  5  Term  R.,  420.  Austin  v.  Bell, 
20  Johns.  R.,  442.  Riggs  v.  Murray,  2  Johns.  Ch.  R.,  580.  Murray  v. 
Riggs,  15  Johns.  R.,  571.  But  later  decisions  have  given  to  such  reser 
vations  the  more  decided  effect  of  rendering  fraudulent  and  void  the 
whole  assignment. — Passmore  v.  Eldridt/e,  12  Serg.  §  Rawle,  198.  Gall 
v-  Dibrell,  10  Yerger,  146.  Mackie  v.  Cairnes,  1  Hopkins'  Rep.,  373.  5 
Cowen's  Rep.,  547.  Harris  v.  Sumner,  2  Pick.  Rep.,  129.  Chatress  v. 
Cairnes,  5  Cuwp.  Rep.,  578.  Where  by  the  conditions  of  the  assignment 
the  creditors  are  to  come  in  and  release  the  debtor,  much  will  depend 
on  circumstances  as  to  the  time  of  the  period  of  limitation  j  but  if  the 
time  be  unreasonable,  the  deed  is  considered  fraudulent. — Pierpont  Sf 
Lord  v.  Graham,  4  Wash.  C.  C.  Rep.,  232.  Wharton's  Digest,  tit.  Deed,  n. 
70.  Wilson  v.  Knepley,  10  Serg.  §•  Rawle,  439.  Halsey  v.  Whitney,  4 
Mason's  Rep.,  206.  De  Caters  v.  Le  Roy  de  Chaumont,  2  Paige's  R.,  491. 
The  Canal  Bank  v.  Cox,  6  Greenleaf's  Rep.,  395.       The  King  v.  Watson, 

3  Price's  Rep.,  6.  Lippincott  v.  Barker,  2  Binn.  Rep.,  174.  Cheever  v. 
Clark,  7  Serg.  Sf  Rawle,  510.  Scott  v.  Morris,  9  Ibid.,  123.  Burd  v. 
Smith,  4  Dal  I.,  76. 

Or,  it  is  at  least  liable  to  objection,  if  the  time  be  unreasonably  ex- 
tended, and  the  adjustment  of  the  business,  and  the  claims  of  the  cre- 
ditors, thereby  unnecessarily  delayed. — Per  Story  J.,  in  Halsey  v.  Whit- 
ney, 4  Mason's  Rep.,  206.   And  Per  Washington  J.,  in  Pierpont  v.  Graham, 

4  Wash.  R.,  232.     See  also  Br  inlay  v.  Spring,  7  Greene,  241. 

So,  if  the  assignees  delay  unreasonably,  to  sell  the  property  assigned, 
this  may  be  evidence  of  fraud,  and  the  property  may  be  attached  or  seiz- 
ed in  execution  as  the  debtor's. — Gore  v.  Clisby,  8  Pick.,  559. 

Good  faith  is  an  essential  ingredient  in  an  assignment.  A  court  of 
equity  requires  the  most  scrupulous  good  faith  in  transactions  of  this,  as 
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well  as  of  every  other  kind  ;  it  acts  upon  conscience,  and  does  not  content 
itself  with  the  narrower  views  of  legal  remedial  justice- — 1  Equity  Abr., 
148,  E.  3  Starkie  on  Evid.,  Pi.  4,  p.  615  to  622.  Twyne's  Case,  3  Co. 
R.,  80.  Cases  have  repeatedly  been  decided,  in  which  persons  have 
given  a  full  and  fair  price  for  goods  and  other  property,  and  where  the 
possession  has  been  actually  changed  ;  yet,  being  done  for  the  purpose 
of  defeating  creditors,  the  transaction  has  been  held  fraudulent,  and 
therefore  set  aside.  If  a  man  should  know  of  a  judgment  and  execution, 
and  with  a  view  to  defeat  it,  should  purchase  the  debtor's  goods,  it 
would  be  void,  because  the  parties  did  not  act  in  good  faith. — Harrison 
\.  Trustees  of  Philips'  Academy,  12  Mass.  R.,  456.  Cadegon  v.  Rennet, 
Cowper's  R.,  434.  Brige  v.  Eggleston,  14  Mass.  R.,  245.  Warsely  v.  De 
Mattos,  1  Burr.,  474,  475.  But  cases  of  this  sort  are  carefully  to  be  dis- 
tinguished from  others,  where  a  sale,  or  assignment,  or  other  convey- 
ance, merely  amounts  to  giving  a  preference  in  payment  to  another  cre- 
ditor, or  where  the  assignment  or  conveyance  is  made  for  the  benefit  of 
all  creditors,  for  such  a  preference,  or  such  a  general  assignment  or  con- 
veyance, is  not  treated  as  mala  fide,  but  as  merely  doing  what  the  law 
admits  to  be  rightful.  A  sale,  assignment,  or  other  conveyance,  is  not 
necessarily  fraudulent,  because  it  may  operate  to  the  prejudice  of  a  par- 
ticular creditor.  —  1  Story's  Eq.  Jurisp.,  344.  Holbird  v.  Anderson,  5  Term 
Rep.,  235.     Pickstock  v.  Lyster,  3  ill.  <S>-  Selw.,  Rep.,  371. 
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With  regard  to  the  right  of  a  debtor  to  stipulate  in  an  assignment  for 
a  release  from  his  creditors,  as  the  condition  of  yielding  up  all  his  pro- 
perty for  their  use  and  benefit,  it  has  been  held  valid,  even  against  the 
crown,  by  the  court  of  exchequer. —  Rex  v.  Watson,  3  Price's  R.,  6.  And 
see  also,  Johnson  v.  Baker,  4  B.  Sr  Aid.,  479.  Spooner  v.  Whiston,  8 
Moore's  R.,  580.  Holmer  v.  Love,  3  Barn.  S;  Cress.,  64.  In  Jackson  v. 
Lomas,  4  Term  Rep.,  166,  there  was  a  proviso  to  the  assignment,  that  in 
case  any  creditor  should  not  execute  the  trust  deed,  which  contained, 
among  other  things,  a  release  of  the  debts,  by  a  given  day,  he  should  not 
be  entitled  to  the  benefit  of  the  trust  deed,  and  his  share  was  to  be  paid 
back  to  the  debtor.  "  It  seems"  (says  Mr.  Chancellor  Kent  in  his  Com- 
mentaries on  American  Law,  vol.  2,  p.  534),  "  to  have  been  assumed 
throughout  that  case,  that  such  a  provision  would  not  affect  the  validity 
of  the  assignment."  In  America,  considerable  discussion  has  hitherto 
taken  place  on  this  point,  but  the  weight  of  authority  seems  on  the  side 
of  the  English  decisions  ;  and  it  is  probably  now  settled,  that  stipulating 
for  a  release,  is  not  deemed  fraudulent  or  inequitable.  — See,  on  this  sub- 
ject, 2  Story's  Eq.  Jurisp.,  p.  302.  Scott  v.  Morris,  9  Serg.  Sr  Rawle,  123. 
Wilson  v.  Knepley,  10  Ibid.,4<39.  Halsey  v.  Whitney,  4  Maso?i's  R.,  206. 
De  Caters  v.  Le  Ray  du  Chaumont,  2  Paige's  R.,  491.  The  Canal  Bank 
v.  Cox,  6  Greenlf.,  395.  Lippincott  v  Barker,  2  Binney's  R.,  174.  Cheever 
v.  Clarke,  7  Serg.  §  Rawle,  510 
7 
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SURETIES,  &c. 

A  debtor,  in  failing  circumstances,  may  also  prefer  sureties,  as  well 
as  particular  creditors.  This  rule  is  justified  by  practice,  and  authorized 
by  law. — Stevens  v.  Bell,  6  Mass.  A'.,  339.  Cushing  v.  Core,  15  lb.,  69. 
Widgery  v.  Haskell,  5  //>.,  144.      /JfafcA  v.  Smith,  5  /A.,  42.      Stoddard  v. 

«,  'l  A'r/;//,  v  A'..  258.     Canal  Bank  v.  Cox,  6  Greenff.,  395. 

lu  New  York,  the  Revised  Statutes  of  that  State  have  imposed  a  par- 
tial restriction  upon  the  common  law  right  cf  appropriating  funds  to  the 
payment  of  what  are  deemed  honorary  engagements,  in  preference  to 
others,  by  depriving  an  insolvent  debtor,  who  attempts  to  exercise  that 
right,  of  the  benefit  of  the  insolvent  laws.  But  if  the  debtor  be  willing  to 
subject  himself  to  this  disability,  by  giving  a  preference  of  payment  to 
one  creditor,  in  exclusion  of  others,  it  is  valid,  as  against  the  other  cre- 
ditors.— Egbert  v.  Woods,  3  Paige's  Ch.  Rep.,  507. 

It  is  not  alone  for  the  payment  of  actual  debts,  and  the  security  of 
existing  liabilities,  that  a  preference  may  be  given.  An  assignment,  hon- 
estly made,  is  not  bad.  though  made  to  secure  against  future,  as  well  as 
present  responsibilities.  It  is  altogether  a  question  of  intention,  and  if 
that  be  free  from  fraud,  the  assignment  is  valid. — Hendricks  v.  Robinson, 
2  Johns.  Ch.  R.,  302.  United  States  v.  Hove,  3  Crunch,  73.  Spirros  v. 
Caig,  7  Crunch,  34.  See  also,  Jones  v.  Smith,  2  Ves.  Junr.,  372.  De- 
mainbray  v.  Metcalf,  2  Vernon,  098.     Green  v.  Farmer,  4  Burr.,  2214. 


RIGHT  OF  DEBTOR  TO  MAKE  AN  ASSIGNMENT. 

The  general  power  of  the  debtor  to  assign  property  in  trust  in  behalf, 
and  for  the  benefit  of  creditors,  has  been,  in  America,  fuliy  recognized  and 
approved,  not  only  by  the  Supreme  Court  of  the  United  States,  but  by  the 
State  courts. — See  opinion  of  J.  Story  in  Halsey  v.  Whitney,  4  Mason's 
R.,  206,  and  Marburry  v.  Brooks,  7  Wheat.  R.,  556.  1 1  lb.,  78.  The  Su- 
preme Court  of  the  United  States  in  Brashear  v.  West,  7  Peters'1  Rep., 
608,  decided  that  a  general  assignment  of  all  a  man's  property  is  not 
per  se  fraudulent  ;  and  that  the  right  to  make  it,  results  from  the  absolute 
ownership  which  every  man  claims  over  that  which  is  his  own. 

A  conveyance  in  trust,  to  pay  debts,  says  Mr.  Chancellor  Kent,  is  a 
valid  conveyance,  founded  on  a  good  consideration. — Diex  v.  Dunham,  2 
Johns.  Ch.  Rep.,  182.  And  this  doctrine  is  in  perfect  accordance  with 
the  ancient  and  modern  decisions  in  England. —  Stephenson  v.  Hayward, 
Prec.  in  Chancery,  310.  Pickstock  v.  Lystir,  SMaule  £>'  Selw.,  371.  Munn 
v.  Wilhmore,  8  T.  R.,  528.  Meux  v.  Howell.  4  East's  Rep.,  1.  Estwick 
v.  Calliard,  5  T.  R.,  420. 

The  United  States  have  the  exclusive  privilege  of  being  preferred 
as  creditors  to  private  citizens,  and  even  to  the  State  authorities,  in  all 
cases  of  the  insolvency  or  bankruptcy  of  their  debtor.  But  no  lien  is 
created  by  the  statutes  giving  the  preference.  No  bona  fide  transfer  of 
property  in  the  ordinary  course  of  business  is  overreached.  It  is  only  a 
priority  of  payment,  which,  under  different  modifications,  was  a  regulation 
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in  common  use,  and  a  bona,  fide  alienation  of  property,  before  the  right 
of  priority  attached,  was  admitted  to  be  good. — Act  of  Congress,  July  31, 
1789,  sec.  21.  Aug.  4th,  1790,  ch.  35,  sec.  45.  May  2d,  1792.  March 
'3d,  1797,  ch.  74,  sec.  5.  March  2d,  1799,  ch.  128,  §  65.  Prince  v.  Bart- 
lett,  8  C ranch,  431.  Thelluson  v.  Smith,  2  Wheat.,  399.  Conard  v.  The 
Atlantic  Ins.  Co.,  1  Peters7  U.  S.  Rep.,  386.  Watkins  v.  O/is,  2  Pick., 
102.  .Harm  v.  Den/e,  3  Peters'1  U.  S.  Rep.,  292.  1  AenJ's  CW.,  243. 
United  States  v.  Fisher,  2  Crunch,  358.  United  States  v.  Hove,  3  ifo'd., 
73.  United  States  v.  Clarke,  1  Paine1 's  Rep.,  629.  United  States  v.  Mun- 
roe,  5  Mason,  572.  United  States  v.  Hawkins,  16  Martin's  Louis.  Rep., 
317.     Harrison  v.   Sterry,  5  Cranch,  289. 


DECISION  OF  THE  SUPREME,  CIRCUIT  AND  DISTRICT 
COURTS  OF  THE  UNITED  STATES. 

1.  Has  not  an  insolvent  debtor  a  right  to  prefer  one  creditor  to  another 
ia  payment  by  an  assignment  ? 

He  has,  if  made  bona  fide,  and  no  subsequent  attachment,  or  subse- 
quent acquired  lien,  will  avoid  such  assignment.  And  such  assignment 
may  include  choses  in  action  as  a  policy  of  insurance,  &c.  Nor  is  it  ne- 
cessary that  such  an  assignment  should  be  accompanied  by  an  actual  de- 
livery of  the  policy.  So  also  an  assignment  is  good  against  a  subsequent 
attachment,  although  the  creditors  were  not  originally  parties  to  the  as- 
signment, if  they  have  in  fact  assented  thereto  before  the  attachment. 
And  the  assignment  is  valid  if  the  creditors  have  actually  received  the 
benefit  of  it.  And  it  is  no  objection  to  such  an  assignment,  that  it  defeats 
all  other  creditors  of  their  legal  remedies  ;  even  if  amounting  to  a  ma- 
jority in  number  and  value  ;  unless  there  be  some  express  provision  of  a 
bankrupt  law  to  invalidate  the  deed.  It  is  not  fraud  upon  an  attaching 
creditor,  to  provide  for  the  payment  of  all  the  creditors,  in  preference  to 
one,  who  means  to  attach  by  process,  the  property  conveyed.  It  has 
never  been  alleged  in  the  United  States  that  a  general  assignment  of  all 
a  man's  property  for  the  benefit  of  his  creditors  is  per  se  fraudulent.  The 
right  to  make  it  results  from  the  absolute  ownership  which  every  man 
claims  over  that  which  is  his  own.  It  is  not  even  necessary  to  the  va- 
lidity of  a  deed  of  assignment  for  the  benefit  of  creditors,  that  creditors 
should  be  consulted  at  all.— Spring  et  al.  v.  South  Carolina  Insurance 
Co.,  8  Wheaton,  268.  5  Cond.  R.,  434.  Brown  v.  Minturn,  2  Gall.  C. 
C.  R.  557.  Hahey  v.  Whitney,  4  Mason's  C.  C.  Rep.,  206.  Brooks  v. 
Marburry,  11  Wheaton,  78.  6  Cond.  Rep.,  223.  .Brashear  v.  West,  7 
Peters,  608. 

An  assignment  of  a  debtor  of  all  his  effects  for  the  benefit  of  such 
of  his  creditors  as  should  release  their  debts  in  sixty  days  from  the  date 
of  the  assignment,  where  there  was  no  fraud,  was  held  to  be  valid. — ■ 
Pierpmt  Sr'Lord  v.  Graham,  4  Wash.  C.  C.  R.,  232. 

The  debtor  may  prefer  one  creditor,  pay  him  fully,  and  exhaust  his 
whole  property,  leaving  nothing  for  others  equally  meritorious. — Glarke 
et  al.  v   White",  12  Peters,  178. 
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PARTNERSHIP  PROPERTY. 

1.  What  is  the  rule  as  to  the  right  of  a  partner  to  assign  the  partner- 
ship effects  for  the  benefit  of  creditors  1 

The  rule  in  equity  is,  that  one  of  the  partners  may  assign  the  part- 
nership effects  in  the  name  of  the  firm,  for  the  payment  of  the  debts  of 
the  company,  although  by  such  assignment  preference  is  given  to  one  set 
of  creditors  over  another. — Egberts  v.  Wood,  3  Paige  Rep.,  533.  Pier- 
pont  v.  Graham,  4  Wash.  C.  C.  Rep.,  232.  Mills  v.  Barber,  4  Day's  R., 
42S.  Harrison  v.  Sterry,  6  Cranch,  300.  White  v.  The  Union  Ins.  Co., 
1  JYott  4"  McCord,  556.  Mills  v.  Argall,  6  Paige,  576.  An  assignment 
made  by  one  partner  of  goods  at  sea,  to  pay  a  bona  fide  partnership  debt, 
has  been  held  to  pass  the  property  in  the  goods  by  the  supreme  court  of 
Massachusetts. — Uodges  v.  Harris,  6  Pick.  R.,  360.  The  court  of  chan- 
cery in  the  State  of  South  Carolina  in  the  case  of  Dickens  v.  Legare,  1 
Dessaus.  Rep.,  537,  decided  against  the  validity  of  an  assignment  of  all 
the  partnership  effects  made  by  one  of  the  partners  to  pay  the  debt  of  a 
particuiar  creditor  without  the  knowledge  and  consent  of  the  other,  and 
the  decision  was  put  upon  the  general  ground  that  one  partner  had  not 
the  right  to  assign  the  partnership  funds  in  this  manner  without  the  con- 
sent of  his  co-partner.  But  the  assignment  was  made  under  ve-y  pecu- 
liar circumstances  by  a  citizen  of  the  United  States  to  an  alien  enemy  in 
an  enemy's  country.  Let  us  inquire  how  the  assignor  came  ii?  the 
enemy's  country. 

The  company,  during  the  revolutionary  war,  were  doing  business  *n- 
this  country.  While  one  of  the  partners  was  on  a  voyage  to  France,  h© 
was  taken  by  a  British  ship  of  war,  and  carried  as  a  prisoner  to  England, 
The  creditor  of  the  firm  resided  there,  and  prevailed  on  the  assignor  to 
give  him  a  general  assignment  of  all  the  partnership  funds,  which  funds 
were  then  in  this  country,  to  secure  the  payment  of  his  particular  debt 
against  the  firm,  and  there  is  little  or  no  doubt  that  the  particular  circum- 
stances under  which  that  assignment  was  made,  had  considerable  influ- 
ence in  bringing  the  mind  of  the  chancellor  to  that  result.  But  the  deci- 
sion is  overruled  by  the  case  of  Robinson  v  Crowder,  4  JSIcCord's  Ch. 
jR.,  519. 

In  Anderson  et  al.  v.  Tompkins  et  al.,  I  Brock  Rep.,  462.  Marshall, 
J.,  Ch.  Justice, — A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as 
for  money.  He  may  give  goods  in  payment  of  a  debt.  If  he  may  thus 
pay  a  small  creditor,  he  may  thus  pay  a  large  one.  The  quantum  of  debt 
or  of  the  goods  sold,  cannot  alter  the  right.  Neither  does  it,  as  I  con- 
ceive, affect  the  power,  that  these  goods  were  conveyed  to  trustees  to  be 
sold  by  them.  The  mode  of  sale  must,  I  think,  depend  on  circumstances  5 
should  goods  be  delivered  to  trustees  for  sale,  without  necessity, 
the  transaction  should  be  examined  with  scrutinizing  eyes,  and  might 
under  some  circumstances  be  impeached.  But  if  the  necessity  be  ap- 
parent, if  the  act  is  justified  by  the  motives,  if  the  mode  of  sale  is  as  the 
circumstances  require,  I  cannot  say  that  the  partner  has  exceeded  his 
power. 

This  is  denominated  a  destruction  of  the  partnership  subject,  and  a 
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dissolution  of  the  partnership.  But  how  is  it  a  destruction  of  the  sub- 
ject 1  Can  this  appellation  be  bestowed  on  the  application  of  the  joint 
property  to  the  payment  of  the  joint  debts  1  How  a  dissolution  of  the 
partnership  l  A  partnership  is  an  association  to  carry  on  business  jointly. 
This  association  may  be  formed  for  the  future,  before  any  goods  are  ac- 
quired. It  may  continue  after  the  whole  of  a  particular  purchase  has 
been  sold,  but  either  had  a  right  to  dissolve  this  partnership.  The  act 
however  of  applying  means  of  carrying  on  this  business,  to  the  payment 
of  their  debts,  might  suspend  the  operations  of  the  company,  but  did  not 
dissolve  the  contract  under  which  their  operations  were  to  be  conducted. 


RIGHT  OF  DEBTOR  TO   PREFER  ONE  CREDITOR  TO 
ANOTHER. 

The  right  of  a  debtor  to  prefer  creditors  is  not  one  of  recent  origin. 
The  right  was  well  known  and  frequently  exercised  in  England  before 
the  time  of  Lord  Holt.  —  Hopkins  v.  Gray,  7  Mod.  Rrp.,  139.  In  the 
year  1793,  the  court  of  king's  bench,  in  the  case  of  Holbirdv.  Anderson, 
5  T.  R.,  235,  decided  that  if  A,  indebted  to  B  and  C,  after  being  sued  to 
judgment  and  execution  by  B,  go  to  C  and  voluntarily  give  him  a  warrant 
of  attorney  to  confess  judgment,  on  which  judgment  is  immediately  en- 
tered and  execution  levied,  and  the  same  day  on  which  B  would  have 
been  entitled  to  execution,  the  preference  so  given  by  A  to  C  is  not  fraud- 
ulent within  the  meaning  of  the  statute  13  Eliz.,  ch.  5.  And  in  East- 
wick  v.  Calliand,  5  T.  R.,  420,  the  court  of  king's  bench  in  the  same  year 
decided  to  the  same  effect.  The  question  raised  at  the  trial  was  whether 
the  deed  was  void  under  the  statute  of  13  Eliz.,  as  being  made  to  hinder, 
delay,  and  defraud  creditors.  The  court  considered  that  there  was  no 
fraud  in  the  case  ;  and  Lord  Kenyon  said  (and  the  other  judges  concur- 
red) that  it  was  neither  illegal  nor  immoral  to  prefer  one  set  of  creditors 
to  another ;  so  far  as  the  creditors  in  the  schedule  were  concerned,  the 
deed  was  deemed  good  ;  but  it  was  intimated  that  after  the  scheduled 
debts  were  satisfied,  equity  would  probably  direct  the  surplus  to  the  sat- 
isfaction of  the  other  creditors.  The  decisions  of  many  other  English 
cases  have  come  to  the  same  result,  of  which  the  following  are  a  few 
only.  —JVunn  v.  Wilsmore,  8  T.  B.  521.  Benton  v.  Thornhill,  7  Taunt. 
Rep.,  149.  Goose  v.  JVeale,  5  Moore's  R.,  19.  Rex  v.  Watson,  3  Price's 
R.,  6.     Small  v.  Oudley,  2  P:  Wms.,  427. 

In  the  case  of  Pickstock  v.  Lyster,  3  Maule  8f  Selw.,  371,  the  debtor 
was  insolvent  and  executed  an  assignment,  pending  the  suit  and  before 
execution,  of  all  his  effects  to  trustees  for  the  benefit  of  all  the  creditors, 
under  which  possession  was  immediately  taken  ;  the  sole  object  of  the 
conveyance  was  to  prevent  a  judgment  creditor  from  obtaining  satisfaction 
out  of  the  property  on  execution.  The  assignment,  Lord  Ellenborough 
said,  was  to  be  referred  to  an  act  of  duty  rather  than  of  fraud,  observing 
that  it  arose  out  of  the  moral  duties  attached  to  the  creditor  from  debtor,  to 
make  the  fund  available  for  the  whole  body  of  his  creditors.  Mr.  J.  Baily 
fully  assented  to  the  doctrine,  and  remarked  that  the  conveyance,  so  far 


54  ASSIGNMENT. 

from  being  fraudulent,  was  the  most  honest  act  the  party  could  do.  Nor 
was  there  anything  new  in  this  doctrine. — Meux  v.  Howel,  4  East.  Rep., 
1.  Estwick  v.  CaUiand,  5  7'.  i?.,  420.  Holbird  v.  Anderson,  5  7\  iiep., 
235.     J/tzrcrc  v.  Wilsmore,  8  T.  %>.,  528. 


ASSIGNMENT  IN  GENERAL 

1.  Does   not   an   assignment   act  per  se  as  an  equitable  transfer  of 
the  debt  1 

It  does.—  Story's  Conflict  of  Laws,  p.  327,  328,  §  395.  Notice  is 
indeed  indispensable  to  charge  the  debtor  with  the  duty  of  payment  to 
the  assignee,  so  that  if,  without  notice,  he  pays  the  debt  to  the  assignor, 
or  it  is  recovered  by  process  against  him,  he  will  be  discharged  from  the 
debt.  But  an  arrest  or  attachment  of  the  debt  in  his  hands  by  any  credi- 
tor of  the  assignor,  will  not  entitle  such  creditor  to  a  priority  of  right,  if 
the  debtor  receives  notice  of  the  assignment,  pendente  lite,  and  in  time  to 
avail  himself  of  it  in. discharge  of  the  suit  against  him. — Dix  v.  Cobb,  4 
Mass.  R.,  508.  Bohlen  v.  Cleveland,  5  Mason's  R.,  174.  Holmes  v.  Rem- 
sen,  4  Johns.  Ch.  R.,  460,  486.  See  3  Burge  Comm.  on  Col.  and  For. 
Law,  Pt.  2,  ch.  20,  p.  777,  773.  Foster  v.  Sinkeer,  4  Mass.  Rep.,  450. 
Blake  v.  Williams,  13  Mass.  R.,  286,  307,  308,  314.  Wood  v.  Partridge, 
11  Mass.  R.,  488.  Nor  will  a  prior  assignment  in  bankruptcy,  under  a 
foreign  law,  be  permitted  to  prevail  against  a  subsequent  attachment  by  an 
American  creditor  of  the  bankrupt's  effects  found  in  the  United  States. — 
Fall  River  Iron  Works  v.  Croade,  15  Pick.,  11.  Fox  v.  Adams,  5  Green- 
leaf's  Rep.,  245.  Oliver  v.  Townes,  14  Martin's  Louis.  Rep.,  93.  Norris 
v.  Mumford,  4  Id.,  20.  The  Brig  Watchman  in  the  District  Court  of 
Maine,  Ware's  Rep.,  232.  Saunders  v.  Williams,  5  JV*.  Hump.  Rep.,  213. 
Mitchell  v.  McMillan,  3  Marlines  Louis.  Rep.,  676.  Robinson  v.  Crowder, 
4  McCord's  Rep.,  519.  Blake  v.  Williams,  6  Id.,  286.  Taylor  v.  Geary, 
Kirby's  Rep.,  313.  Assignees  of  Topham  v.  Chapman,  Const.  Rep.,  S. 
C,  283.  Ingrahnwi  v.  Geyer,  13  Mass.  Rep.,  146.  Burk  v.  McLeon,  1 
Har.  &r  McHen.,  236.  Milne  v.  Marton,  6  Binney's  Rep.,  353.  Mull/kin 
v.  Aughinbaugh,  1  Penn.  Rep.,  117.  Ogden  v.  Gillingham,  1  Baldwin's 
Rep.,  C.  C.  U.  S.,  38.     McNeil  v.  Colquhoun,  2  /%w.  %>.,  24. 

True,  the  question  has  been  frequently  discussed  in  our  American 
courts,  respecting  the  conflicting  claims  arising  under  our  attachment  laws 
and  under  a  foreign  bankrupt  assignment.  But  notwithstanding  the  Eng- 
lish decisions,  it  may  now  be  considered  as  part  of  the  settled  jurispru- 
dence of  this  country,  that  personal  property  as  against  creditors,  has 
locality,  and  lex  loci  rei  sitce  prevails  over  the  law  of  the  domicil  with  re- 
gard to  the  rule  of  preferences  in  the  case  of  insolvent's  estate.  The  laws 
of  other  governments  have  no  force  beyond  their  territorial  limits  ;  and  if 
permitted  to  operate  in  other  States,  it  is  upon  a  principle  of  comity,  and 
only  when  neither  the  State  nor  its  citizens  would  suffer  any  inconvenience 
from  the  application  of  the  foreign  law. — Greenwood  v.  Curtiss,  6  Mas- 
sachusetts Reports  378.  Oliver  v.  Townes,  14  Martin's  Louisiana  Rep., 
99-101. 


ASSIGNMENT.  55 

In  the  Supreme  court  of  the  United  States,  the  court  admitted  the 
Eno-lish  doctrine  on  this  point  to  be  well  established  in  England,  but  per- 
emptorily disclaimed  the  doctrine  in  the  opinion  delivered  on  behalf  of 
the  majority  of  the  court. — Ogdt.n  v.  Saunders,  12  Wheat.,  213.  It  was 
the  recorded  doctrine  in  England,  according  to  the  opinion  of  counsel,  as 
early  as  1715,  that  the  English  creditors  of  an  insolvent  debtor  residing 
in  Holland,  could  attach  and  recover  by  execution  levied  on  his  effects  in 
England,  without  being  responsible  to  the  curator  in  Holland,  who  had 
entered  upon  his  trust  prior  to  the  attachment  in  England.  See  opinions 
of  R.  Raymond,  J.  Jekyll,  and  others,  in  the  Appendix,  254 — 256,  of  Mr. 
Henry's  Treatise  on  Foreign  Law,  in  Blake  v.  Williams,  6  Pick.  Rep.,  286. 
Lord.  v.  The  Brig  Watchman,  in  the  District  Court  of  Maine,  Ware's  Rep., 
232.  In  Abraham  v.  Plestora,  3  Wendell's  Rep.,  538,  the  question  was 
again  discussed,  and  the  decisions  made  in  entire  conformity  with  the 
general  doctrine  now  prevalent  in  the  United  States.  The  authorities  for 
the  contrary,  and  more  liberal  doctrine,  in  the  English,  Scottish,  and  Irish 
courts,  are  collected  in  Bell's  Commentaries,  vol.  2,  p.  681 — 687,  as  well 
as  in  the  case  of  Holmes  v.  Remsen,  20  Johns.  Rep.,  4-05.  The  law  on 
this  subject  of  the  effect  to  be  given  to  foreign  assignments,  is  examined, 
and  all  the  authorities  and  arguments  pro  and  con,  collected  and  reviewed 
in  Story's  Commentaries  on  the  Conflict  of  Laws,  p.  336 — 357. 


HOW   FAR  THE  INTEREST  OF  THE  ASSIGNEE  WILL  BE 
PROTECTED  AT  LAW,  &c. 

1.  Can  a  debtor  avoid  an  assignee's  claim  by  paying  the  assignor  after 
notice  1 

He  cannot ;  nor  by  showing  a  release  from  the  assignor.  Nor  can 
the  debtor  set-off  any  demands  against  the  assignee,  which  accrued  after 
notice  of  the  assignment.  Nor  where  the  debtor's  conduct  is  such,  as  in 
equity  to  deprive  him  of  the  right  of  set-off  against  the  assignee.  Nor  if 
he  promise  to  pay  the  assignee,  without  stipulating  for  the  deduction  of 
his  counter  claim.  Nor  a  demand  which  existed  before,  and  at  the  time 
of  assignment,  if  he  knew  from  the  assignee  or  his  agent,  that  an  assign- 
ment was  to  be  made,  and  gave  no  notice  of  his  counter  demand.  Nor 
can  a  plaintiff  discontinue  his  action  after  a  bond  fide  assignment  of  the 
debt,  for  valuable  consideration,  to  another  person.  Nor  can  he,  by  a  col- 
lusive dismissal  of  the  suit,  bar  a  future  action  for  the  same  cause. — 
Sweet  v.  Greene,  4  Greenlf.,  384.  Holland  v.  Dale,  Minor,  265.  Stevens  v. 
Stevens,  1  Ashm.,  190.  Jones  v.  Witter,  13  Mass.,  307.  Jenkins  v.  Brews- 
ter,  1 4  Mass.  R.,  29 1.  Littlefield  v.  Story,  3  Johns.,  425.  Clarke  v.  Rogers, 
2  Greenlf.,  143.  Wheeler  v.  Wheeler,  9  Cow.,  34.  Cowan  v.  Shields,  1 
Overt.,  314.  Dunne  v.  Snell,  15  Mass.  R.,  485.  Raymond  v.  Squire,  11 
Johns.,  47.  Andrews  v.  Becker,  1  Johns.  Cas.,  411.  Strong  v.  Strong,  2 
Aik.,  373.  Eastman  v.  Wright,  6  Pick.,  316.  Goodwin  v.  Cunningham, 
12  Mass.,  193.  Kemp  v.  McPherson,  7  Har.  Sr  J.,  320.  Lane  v." Win- 
thorp,  1  Bay.,  116.  S.  P.  Mayo  v.  Giles,  1  Mumfi,  533.  Cabinness  v. 
Herndon,6  Litt.,4<69.     Henry  v.  Browne,  19  Johns.,  49.     McMullen  v 
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Werner,  16  S.  ft  P.,  18.  King  v.  Fowler,  16  Mass.,  397.  McCullam  v. 
Coxe,  1  Da//.,  139.  Welsh  v.  Mandeville,  1  fFAea;.,  236.  A  special  no 
tice  of  the  assignment  is  not  necessary  ;  all  the  law  requires  is  that  the 
party  should  have  such  knowledge  of  facts  and  circumstances  as  is  suffi- 
cient to  put  him  on  inquiry. — Kellogg  v.  Krauscr,  14  8.  fy  P.,  137.  Jin- 
derson  v.  Van  Allen,  12  Johns.,  343.  United  States  v.  Sturges,  Paine,  525. 
United  States  v.  Clark,  Ibid.,  629.  If  the  assignee  give  the  debtor  notice, 
without  exhibiting  the  security,  or  offering  other  evidence,  it  is  suffi- 
cient.— Davenport  v.  Woodbridge,  8  Greenlf.,  17.  When  the  assignment 
is  bona  fide,  and  for  a  valuable  consideration,  the  law  will  protect  an  as- 
signee's equitable  interest  in  a  chose  in  action,  against  all  persons  having 
notice  of  the  trust  or  assignment. — Littlefield  v.  Story,  3  Johns.  Rep.,  425. 
Johnson  v.  Rloodgood,  1  Johns.  Cas.,  51.  Wardell  v.  Eden,  2  Johns.  Cas., 
121.  Henry  v.  Milham,  1  Greenlf.,  266.  Jones  v.  Witter,  13  Maw.,  304. 
Perkins  v.  Barker,  1  Mass.,  117.  Boylstonv.  Greene,  8  Mass.,  466.  Cof- 
fer v.  Cra7g,  1  PFas^.  C.  C,  424.  SAeJpa/  v.  L'%,  Caar/;.,  230.  ^i»- 
derson  v.  Taw  Allen,  12  Johns.,  343.  Briggs  v.  Dorr,  19  Johns.,  95.  Farc 
Vechten  v.  Graves,  4  Johns.,  403.  So  strongly  are  courts  of  equity  inclined 
to  uphold  assignments,  when  bona  fide  made,  that  even  the  assignment  of 
freight,  to  be  earned  in  future,  is  good  in  equity ;  and  will  be  enforced 
against  the  party  from  whom  it  becomes  due. — 2  Story's  Equity  Jurispru- 
dence, p.  317.  Leslie  v.  Guthrie,  1  Bing.  New  Cas.,  697.  Douglass  v 
Russell,  4  Sim.  Pep.  524.  S.  C.  1  Mylne  S(  Keene,  488.  Pa.  Re  ship 
Warre,  8  Price  R.,  269.  Corn's  v.  ^wio/-,  1  Jac.  Sf  Walk.,  507.  The 
assignment  of  a  debt,  does  not,  in  equity,  require  even  the  assent,  in  any 
manner,  of  the  debtor  thereto  ;  although  to  make  it  effectual  for  all  purpo- 
ses, it  may  be  important  to  give  notice  of  the  assignment  to  him ;  since, 
until  notice,  he  is  not  affected  with  the  trust  created  thereby,  and  the  rights 
of  third  persons  may  intervene  to  the  prejudice  of  the  assignee. — Spring 
v.  South*  Carolina  Ins.  Co.,  8  Wheat.  R.,  268,-  282.  Esc  parte  South,  3 
Swanst.  R.,  393.  Loveridge  v.  Cooper,  3  Russ.,  30.  Wallwyn  v.  Coutls, 
3  Meriv.  11.,  707.  3  Sim.,  14.  Collyerv.  Fallon,  1  Turn.  8f  Russ.,  469. 
Fas/or  v.  Blackstone,  1  Mylne  S>"  Keene,  297.  Garrard  v.  Lord  Lauderdale, 
3  Sim.  R.,  1.  Williams  v.  Thorp,  2  Simon's  R.,  257.  Tourville  v.  JVa- 
ish,  3  P.  Will.,  307,  308.  Langley  v.  Earl  of  Oxford,  Ambler  Rep.,  17. 
Jlshcomb's  Case,  1  Ch.  Cas.,  232.  Dearie  v.  Hall,  3  Russ.  R.,  1.  Foster 
v.  Sinkltr,  ^  Mass.  R.,  450.  £M«  v.  Williams,  13  Maw.  P.,  286,  307, 
308,314.  Wood  v.  Partridge,  11  Jlfass.  it.,  488.  Zfa?  v.  Co66,  4  Maw. 
P.,  508.  Bohlen  v.  Cleveland,  5  Mason's  P.,  174.  Holmes  v.  Remsen,  4 
JoAtts.  C«.  P.,  460,  486.  3  Pzzrge  Co7w.  ore  Co/,  ana7  Por.  Paw,  P*.  2,  ch. 
20,  p.  777,  778.  A  plaintiff  who  has  assigned  his  interest  in  a  chose  in 
action  before  suit,  cannot  be  a  witness  for  the  defendant,  as  to  his  demands, 
so  as  to  impair  the  assignee's  rights. — Camty  v.  Sumpter,  2  Bay.,  93. 
Hackett  v.  Martin,  8  Greenlf.,  77.     Frear  v.  Evertson,  20  Johns.,  142. 

One  who  procures  an  assignment  to  be  made,  and  participates  in  the 
benefit  thereof,  will  not  be  permitted  to  defeat  it  by  levying  an  execution 
on  the  assigned  property. — Gray  v.  Bell,  4  Watts,  410.  A  person  who 
sues  an  assigned  demand,  in  the  assignor's  name,  is  not  liable  to  an  action 
by  the  defendant  for  the  costs,  though  judgment  is  rendered  for  the  defen- 
dant.— Bennett  v.  McFall,  2  Rep.  Con.  Ct.,  198.     2.  Const.  Rep.,  767.     A 
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court  of  chancery  will  judiciously  notice  the  fact  that  courts  of  law  protect 
the  rights  of  assignees  suing  in  the  name  of  their  assignor. — Southgate 
v.  Montgomery,  1  Paige,  41. 


HOW  MAY  BE  MADE,  EFFECT  OF,  &c 

1.  Suppose  a  debtor  executes  three  several  notes  to  a  creditor,  and  gives 
a  deed  of  trust  to  secure  the  payment,  and  when  the  first  note  falls  due  it- 
is  paid  ;  the  second  note  is  assigned  to  another  person,  without  assigning 
the  deed  of  trust ;  the  third  note  is  assigned  to  another  person,  with  the 
deed  of  trust ;  which,  in  such  case,  is  entitled  to  the  first  satisfaction  out 
of  the  trust  fund  1 

The  assignee  of  the  second  note  is  entitled  to  the  first  satisfaction 
out  of  the  trust  fund. —  Wright  v.  Parker,  2  Aig.  Rep.,  212.  Gwathmeys 
v.  Ragland,  1  Rand.,  466.  Where  a  mortgage  is  given  to  secure  a  note 
payable  to  order,  an  assignment  of  the  note  will  carry  with  it  the  mort- 
gage also,  without  any  assignment  on  the  mortgage. — Green  v.  Hart,  3 
Johns.  Cas.,  392.  Hache  v.  White,  2  Gall.  Rep.,  155.  An  assignment  of 
a  particular  claim  passes  to  the  assignee  all  remedies  and  liabilities  which 
the  assignor  had  to  secure  and  recover  it,  though  they  are  not  specifically 
mentioned  in  the  assignment. — Mehaffy  v.  Share,  2  Pennsyl.,  361.  Mort- 
gages are  assignable,  like  other  evidence  of  debt  ;  and  it  is  not  necessary  to 
constitute  a  valid  assignment,  that  they  should  be  in  writing,  to  satisfy 
either  the  requirements  of  the  statute  of  frauds  or  the  common  law.  So 
debts  or  choses  in  action  may  be  assigned  for  a  valuable  consideration  by 
parol.  An  assignment  of  a  right  of  occupancy  need  not  be  in  writing. 
A.  judgment  may  be  assigned  by  parol  or  writing,  without  seal ;  so  an  ob- 
ligation or  covenant  may  be  assigned  by  an  unsealed  writing.  An  assign- 
ment of  a  contract  not  under  seal,  or  of  interests  not  evidenced  by  sealed 
instruments,  need  not  be  by  deed.— Graft  v.  Webster,  4  Ramie's  R.,  242. 
Schuylkill  Co.  v.  Thornburn,  7  Serg.  Sf  Rawle's  Rep.,  419.  Simpson  v. 
Ammonds,  1  Binn.  R.,  175.  Wentz  v.  D.  Haven,  1  Sergt.  <§'  RawWs  R., 
317.  McCall  v.  Lenox,  9  Sergt.  $  Rawtis  Rep.,  304.  Prescott  v.  Hale, 
17  Johns.  Rep.,  285.  Briggs  v.  Dorr,  19  Johns.  Rep.,  95.  Southern 
et  al.  v.  Mendum,  5  New  Hampshire  Reports,  420.  Cutter  v.  Haven,  8 
Pickering's  Reports,  490.  Gray  v.  Jenks,  3  Mason's  Reports,  520.  Har- 
vey v.  Willard,  5  JV.  Plamp.  Rep.,  252.  Robbins  v.  Bacon,  3  Greenlf.  R., 
349.  Vase  v.  Handy,  2  Greenlf.,  322.  Onion  v.  Paul,  1  Har.  Sf  J.,  114. 
Cook  v.  Shute,  Cooke,  67.  Ford  v.  Steicart,  19  Johns.,  342.  See  Dawson 
v.  Coles,  16  Johns.,  51.  Plowell  v.  Bulklcy,  1  N.  <%■  31.,  250.  Quiner  v. 
Marblehead  Social  Insurance  Co.,  10  Mass.,  476.  The  delivery  of  an  exe- 
cution, note,  or  bill,  with  intent  to  transfer  the  debt  on  a  fair  bargain,  upon 
valuable  consideration,  is  a  sufficient  assignment. — Dunn  v.  Snell,  15 
Mass.,  485.  Titcombev.  Thomas,  5  Greenlf,  282.  Clarke  v.  Rogers,  2 
Greenlf.  Rep.,  147.  Jones  v.  Wilier,  13  Mass.,  304.  An  assignment  of 
an  execution  does  not  enable  the  assignee  to  sue  in  his  own  name,  the  offi- 
cer who  fails  to  collect  and  pay  over  the  money.  Nor  by  the  assign- 
ment of  a.  judgment,  does  the  assignor's  right  to  recover  against  the 
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sheriff  for  neglect  of  duty  before  the  assignment,  respecting  executions 
that  had  issued  on  the  judgment,  pass  to  the  assignee  ;  nor  is  such  right 
extinguished  by  the  assignment. — Jones  v.  Commonwealth,  2  Lift.,  357. 
Comuron    v.  Fugua,  3  Liu.,  41. 

The  general  principle,  that  a  specialty  must  be  assigned  by  an  instru- 
ment of  as  solemn  a  nature  as  the  instrument  assigned,  does  not  apply  to 
equitable  assignments. —  Dunne  v.  Sntll,  15  Mass.,  485. 

If  A  receives  from  B  an  order  on  his  agent  to  pay  A  a  certain  sum 
out  of  such  debts  of  B  as  shall  come  into  the  agent's  hands,  the  order, 
and  the  acceptance  of  it,  fix  the  funds  irrevocably,  and  constitute  an  assign- 
ment of  the  debts  to  such  extent  as  shall  be  necessary  to  satisfy  the  order. 
— Peyton  v.  Hallelt,  1  Caines,  363.  McNenomy  v.  Ferrers,  3  Johns.,  72. 
An  order,  draft,  or  bill  drawn  for  the  whole  of  a  particular  fund,  is  an  equi 
table  assignment  of  such  fund  to  the  payee,  and  binds  it  after  notice  to  the 
drawee.  Such  order,  though  not  expressed  to  be  for  value  received,  is 
prim  i  facie  an  assignment. — Corser  v  Craig,  1  Wash.  C.  C,  4<24<.  Alan- 
deville  v.  Welsh,  5  Wheaton,  285.  Robbins  v.  Bacon,  3  GreenleaJ,  34-6. 
Adams  v.  Robinson,  1  Pick.,  461.  But  this  is  not  the  case  as  to  part  of  a 
fund,  unless  expressly  assented  to  by  the  drawee.  — 5  Wheat.,  285.  Were 
it  not  so,  a  man  holding  a  fund  of  one  thousand  dollars  for  another,  might 
be  compelled  to  accept  one  thousand  drafts  to  different  persons,  and  sub- 
ject himself,  on  non-payment  thereof,  to  one  thousand  suits.  A  plaintiff 
cannot  split  up  an  entire  cause  of  action,  so  as  to  maintain  even  two  suits 
upon  it,  without  the  defendant's  consent.  If  he  attempts  so  to  do,  a  recov- 
ery in  the  first  suit,  though  for  less  than  his  whole  demand,  is  a  bar  to  all 
subsequent  suits  in  relation  to  the  same  matter. — Smith  v.  Jones,  15  Johns., 
229.  Willard  v.  Sperry,  16  Johfis.,  121.  Avery  v.  Fitch,  4  Conn.,  362. 
Vance  v.  Lancaster,  3  Hai/w.,  130.  Colvin  v.  Corwin,  15  Wend.,  557. 
S.  P.  Miles  v.  Covert,  1  Wend.,  487.  Stike's  Case,  1  Bla7id.,  95.  Ingra- 
ham  v.  Hall,  11  S.  <$•  R.,  78.     Cripps  v.  Talvenda,  4  McCord,  20. 

But  where  a  draft  or  order  is  drawn  on  a  debtor,  for  a  part  or  whole 
of  the  funds  of  the  drawer  in  his  hands,  such  a  draft  does  not  entitle  the 
holder  to  maintain  a  suit  at  law  against  the  drawee,  unless  the  latter  as- 
sents to  accept  or  pay  the  draft. — Alandevilh  v.  Welsh,  5  WJieat.  R.,  277, 
286.  Tierman  v.  Jackson,  5  Peters'  R.y  597  to  601.  Adams  v.  Claxto?i, 
6  Vts.,  231. 

The  same  principle  will  apply  to  a  case  where  an  equitable  (but  not 
a  legal)  interest  in  specific  property,  in  the  hands  of  a  bailee  or  factor,  is 
intended  to  be  transferred  by  an  assignment  to  creditors,  or  where  specific 
property  is  remitted  on  consignment  for  sale,  with  directions  to  apply  the 
proceeds  to  the  payment  of  certain  specified  creditors.  In  each  of  these 
cases,  some  assent  to  the  appropriation,  express  or  implied,  by  the  bailee 
or  consignee,  must  be  established,  to  justify  a  recovery  at  law  by  the  cre- 
ditors.— Bacon  v.  Husband,  4  B.  Sr  Adolph.x  611.  Williams  v.  Everett, 
14  East,  582.  Yates  v.  Bell,  3  Barn.  Sf  Aid'.,  64.  But  in  cases  of  this 
sort,  the  transaction  will  have  a  very  different  operation  in  equity.  Thus 
for  instance,  if  A,  having  a  debt  due  him  from  B,  should  order  it  to  be 
paid  to  C,  the  order  would  amount  in  equity  to  an  assignment  of  the  debt, 
and  would  be  enforced  in  equity,  although  the  debtor  had  not  assented 
thereto.     The  same  principle  would  apply  to  the  case  of  an  assignment  of 
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a  part  of  such  debt  ;  in  each  case,  a  trust  would  be  created  in  favor  of  the 
equitable  assignee  on  the  fund,  and  would  constitute  an  equitable  lien  upon 
it. — Tiernan  v.  Jackson,  n  Peters'1  Rep.,  598.  Collyer  v.  Fallon,  1  Turner 
£>•  Russ.  Rep.,  470,  475,  476.  Adams  v.  Claxton,  6  Ves.,  230.  Row  v. 
Dawson,  1  Ves.,  331.  Priddy  v.  Rose,  3  Merivale,  85,  102.  -Ea;  />arte 
South,  3  Swanst.,  393.  Le#  v.  Morris,  4  Sw.  i?e/>.,  607.  £a?  j>a?7e 
Atderson,  1  .1/at/rf.  #.,  53,  393.  Mandeville  v.  PFeM,  5  Wfoa*.  £.,  277, 
286.  Smith  v.  Everett,  4  i?ro.  C^an.  -Rqo.,  64.  The  true  test,  says  Mr. 
Justice  Story,  (2  Story^s  Equity  Jurisp.,  p.  309,)  whether  an  absolute  ap- 
propriation is  made  or  not,  depends  upon  the  point,  at  whose  risk  the  pro- 
perty is ;  and,  until  the  creditor  has  consented,  the  property  will  clearly  be 
at  the  risk  of  the  assignor  or  remitter. —  Williams  v.  Everett,  14  East's 
Rep.,  582.  Tierman  v.  Jackson,  5  Peters'  Rep.,  598.  See  also,  Walwyn 
v.  Coutts,  3  Merits.  Rep.,  707.  3  Sim.  Rep.,  14.  Gerrard  v.  Lord  Lau- 
derdale, 4  Russ.  Rep.,  6.  Gaskill  v.  Gaskill,  5  Young  S?  Jerv.,  502.  Ma- 
her  v.  Hobbs,  2  Young  fy  Coll.,  317,  327.  Scott  v.  Porcher,  3  ilien'u.  #., 
662.  Acton  v.  Woodgate,  2  Mylne  $■  Keene,  492.  But  if,  upon  notice, 
the  creditors  should  assent  thereto,  and  no  intermediate  revocation  should 
have  been  made  by  the  assignor  or  remitter,  there,  in  equity,  the  assignee 
or  mandatory  will  be  held  a  trustee  for  the  creditors,  and  they  may  main- 
tain a  bill  to  enforce  a  due  performance  of  the  trust ;  for,  although  the 
assignee  or  mandatory  has  a  perfect  right,  in  such  a  case,  to  refuse  the 
trust,  yet  he  cannot  act  under  the  mandate,  and  receive  the  proceeds,  and 
hold  them  discharged  from  the  trust  thus  created,  and  still  subsisting  be- 
twen  the  mandator  and  the  creditors. — Yates  v.  Bell,  3  Barnwell  &•  Aid., 
343.  The  property  comes  to  his  hands  clothed  with  the  trust,  by  the  act 
of  parties  competent  to  create  and  establish  it,  and  his  assent  is  in  no  just 
sense  necessary  to  give  validity  to  it  in  equity.  If,  at  the  time  of  such 
assignment  or  remittance,  the  very  arrangement  and  appropriation  of  the 
proceeds  had  been  actually  made  between  the  assignor  or  remitter,  and 
the  creditor,  it  would  clearly  bind  the  proceeds  in  the  hands  of  the  as- 
signee or  mandatory  subject,  to  such  appropriation,  whether  he  assented 
to  it  or  not.  And  it  can  make  no  just  difference  that  the  arrangement  is 
subsequently  made  by  the  same  parties,  as  they  still  remain  competent  to 
enter  into  it.  —  Fitzgerald  v.  Stewart,  2  Sim.  Sep.,  333.  Watson  v.  Duke 
of  Wellington,  1  Russ.  Sf  Mylne  R.,  602.  Hassell  v.  Smithers,  12  Ves., 
119.     But  see  Ex  parte  Hnyaood.  2  Rose's  Rep.,  355. 

It  is  true,  that  in  every  case  where  a  consignment  or  remittance  is 
made,  with  orders  to  pay  over  the  proceeds  to  a  third  person,  the  appro- 
priation is  not  absolute  ;  for  it  amounts  to  no  more  than  a  mandate  from  a 
principal  to  his  agent,  which  can  give  no  right  or  interest  to  a  third  per- 
son in  the  subject  of  the  mandate.  It  may  be  revoked  at  any  time  before 
it  is  executed,  or  at  least,  before  any  engagement  is  entered  into  by  the 
mandatory  with  the  third  person,  to  execute  it,  for  his  benefit,  and  it  will 
be  revoked  by  any  prior  disposition  of  the  property  inconsistent  with 
such  execution.  But  if  no  revocation  is  made  and  the  mandate  continues 
in  full  force,  the  trust  as  such,  continues  for  the  benefit  of  such  third  per- 
son, who  after  his  assent  thereto,  notified  to  the  mandatory,  may  avail 
himself  of  it  in  equity,  without  any  reference  to  the  assent  or  dissent  of 
the  mandatory,  upon  such  notice  j  for  his  receipt  of  the  property  binds 
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him  to  follow  the  orders  of  his  principal. — Jlcton  v.  Woodgate,  2  Mylne 
<Y  Keene,  492.  Scon  v.  Porcher,  3  Meriv.  Rep.,  662,  664.  Hasse/l  v. 
Smithers,  12  Fira.,  11!',  122.  An  assignment  endorsed  on  a  note,  and 
the  note  retained  by  the  assignor  during  his  life,  and  found  among  his 
papers  after  his  death,  vests  no  interest  in  the  assignee. — Clarke  v.  Boyd, 
2  Ham.,  56.  A  mortgage  cannot  be  assigned,  by  mere  delivery  of  the 
deed,  so  as  to  pass  any  interest  in  the  land.  Nor  by  an  assignment  of  a 
bond  for  reconveyance,  given  to  the  grantor  by  the  grantee — which  con- 
stitutes a  mortgage.  The  assignment  must  be  by  deed.—  Warder  v. 
Adams,  15  Mass.,  236.  Porter  v.  Millet,  !)  Mass.,  101.  Vase  v.  Handy, 
2  Greenl.,  322.  Den  v.  Dimon,  5  Ilalst.  156.  If  a  stranger  gets  an  as- 
signment of  a  mortgage  for  less  than  is  due,  the  mortgagor  shall  not  re- 
deem without  paying  all  the  money  due  ;  but  if  a  man  purchases  the  mort- 
gaged lands  without  notice  of  his  incumbrance  ;  whether  he  has  no  equity 
to  redeem  them  for  what  was  really  paid  by  the  stranger,  Quere. —  1 
Vernon's  Rep.,  336. 

The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  which 
exist  between  the  mortgagor  and  mortgagee  at  the  time  of  the  assignment, 
but  not  subject  to  the  latent  equities  of  third  persons,  unless  the  assignees 
have  notice  of  these  equities.  —James  v.  .Morey,  2  Cow.  Rep.,  247.  U. 
States  v.  Sturges,  1  Paine's  Rep.,  525.  If  a  mortgagor  stands  by  and 
hears  a  treaty  between  the  mortgagee  and  a  third  person,  concerning  an 
assignment  for  a  certain  sum,  alleged  to  be  due,  he  shall  not,  after  the 
assignment,  contest  the  correctness  of  the  sum  stated  to  be  due.  —  Ballin- 
ger  v.   Worely,  1  Bibb.  Rep.,  195. 

The  assignment  of  a  judgment  for  a  debt  carries  the  debt,  and  if  the 
debt  be  secured  by  mortgage  it  carries  also  the  mortgage  interest.  So,  if 
the  assignment  be  of  only  part  of  the  judgment,  a  proportionate  interest 
in  the  mortgage  passes. — Patiison  v.  Hull,  9   Cow.,  747. 

By  the  law  of  Mississippi  the  assignee  of  a  chose  in  action  may  in- 
stitute a  suit  in  his  own  name.  Where,  therefore,  an  executor,  having 
proved  the  will  of  his  testator  in  Kentucky,  assigned  a  promissory 
note,  due  to  the  estate  by  a  citizen  of  Mississippi,  the  suit  was  well 
brought  by  the  assignee,  without  any  probate  of  the  will  in  that  State. — 
Harper  v.  Butler,  2  Pet.,  239.     De  France  v.  Davis,  Walker,  69. 

In  England  any  instrument  or  claim,  though  not  negotiable,  may  be 
assigned  to  the  king  who  can  sue  upon  it  in  his  own  name.  The  same 
effect  w  ould  be  given  to  an  assignment  to  the  government  of  this  country. 
— United  Stutes  v.  Buford,  3  Pet.,  13. 

A  judgment  assigned  as  collateral  security  for  a  debt,  becomes,  for 
all  purposes,  the  property  of  the  assignee,  and  is  under  his  exclusive  con- 
trol. -Beale  v.  The  Bank,  5  Watts,  529. 

Every  instrument  not  assignable  by  its  terms,  is  always  liable  to  be 
defeated  by  equitable  circumstances  subsisting  between  the  original  con- 
tracting parties,  being  taken  legally  subject  to  all  the  equity  of  the  origi- 
nal debtor.  It  may  not  be  amiss  here  to  remark  that  such  instrument 
should  be  taken  principally  on  the  credit  of  him  for  whom  it  is  received. 
— Bank  of  Niagara  v.  McCracken,  18  Johns.,  493,  Murray  v.  Sylburn, 
2  Johns.  Ch.,  441.  Livingstone  v.  Deane,  Ibid.,  479.  Winchester  v 
Hackley,  2  Crunch,  342.     United  States  v.  SUurgiss,  Paine,  525.     Sharp 
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v.  Ecales,  5  Monr.,  72.  Harrison  v.  Burgiss,  Ibid.,  420.  Kennedy  v. 
Wnolford,  3  Hayw.,  199.  Hawley  v.  Craer,  4  Comw.,  717.  Porter  v, 
Breckcnridge,  Hardin,  21.  Brashear  v.  IFestf,  7  Pe^.,  608.  Willis  v. 
Twambley,  13  Mass.,  206.  Webster  v.  Wise,  1  Paige,  319.  Bacon  v. 
Warner,  1  Poof,  349.  Chamberlain  v.  Gorham,  20  Johns.,  144.  Greene 
v.  Darling,  5  Mason,  215.  PFtoe  v.  Prentiss,  3  Monr.,  510.  Furman  v. 
Hadkin,  2  Johns.,  369. 

An  express  promise  by  the  debtor  to  pay  the  assignee,  will  warrant  a 
suit  in  the  assignee's  name,  founded  on  the  assignment  and  promise. — 
ilZbar  v.  Wright,  1  Vem.,  57.  Matheson  v.  Craig,  1  McCord,  219. 
Gompton  v.  Jones,  4  Cow;.,  13.  L<mg  v.  Fiske,  2  Fair/.,  385.  Barger  v. 
Collins,  1  Har.  £f  J.,  213.  Courier  v.  Hogdon,  3  JV*.  Hamp.,  82.  Crooker 
v.  Whitney,  10  Mass.,  316.  Mowry  v.  TogW,  12  Mass.,  284.  Bucklin  v. 
JFard,  7  Fern.,  195.     Allstan  v.  Contee,  4  PT«r.  4"  ^.,  351. 


ASSIGNMENTS   OF   BONDS   AND    LIABILITIES  OF  ASSIGN- 
ORS OR  THEIR  ASSIGNMENTS. 

1.  Does  not  the  assignee  of  a  bond  take  it  at  his  own  peril? 

He  does,  and  can  be  compelled  to  let  in  every  defence,  which  the 
obligor  had  against  the  obligee  atthe  time  of  the  assignment  or  notice 
of  the  assignment.  The  assignee  of  a  bond  is  not  in  a  better  situation 
than  the  assignor,  even  though  he  take  the  assignment  for  a  valuable 
consideration,  and  without  notice. — Solomon  v.  Kimmell,  5  Binn.,  232. 
Burry  v.  Hartman,  4  S.  #  P.,  177.  Wheeler  v.  Hughes,  1  Da//.,  23.  Pa- 
g/is v.  Inglis,  2  Dall.,  49.  Rundle  v.  Etweinn,  2  Yeates,  23.  Stockton  v. 
CooA:e,  3  Mumf.,  68.  JVorton  v.  Rose,  2  WasA.,  233.  Pickett  v.  Morris, 
lb.,  255.     Scott  v.  Shreeve,  12  Wheaton,  605. 

Whenever  a  bond  is  assigned,  and  it  is  necessary  to  sue  at  law  for 
the  recovery  thereof,  it  must  be  done  in  the  name  of  the  original  creditor, 
the  person  to  whom  it  is  transferred  being  treated  rather  as  an  attorney 
than  as  an  assignee  ;  although  his  rights  will  be  recognized  and  protected 
in  some  measure  at  law,  against  the  frauds  of  the  assignor. —  2  Story's 
Equity  Jurisprudence,  317.  Ryall  v.  Rolle,  1  Fes.,  353,  362.  Welsh  v. 
Mandeville,  1  Wheat.  Rep.,  235^  Mandeville  v.  Welsh,  5  Wheat.  P.,  277, 
283.  Tiernan  v.  Jackson,  5  Peters'  P.,  597  to  602.  Gordon  v.  Browne,  3 
iP  &>•  JIP,  219.  SVrand  v.  Howell,  2  Pe/w.,  649.  Skinner  v.  Somes,  14 
Mass.,  107.  Smock  v.  Taylor,  Coxe,  177.  Sheppafdv.  Stiles,  2  Hoist., 
94.  Sayre  v.  Lucas,  2  Stew.,  259.  Pw£  see  Gibsoii  v.  Winter,  2  JVeville  6? 
Perry  Rep.,  277,  283.  In  equity,  on  the  other  hand,  the  assignee  may 
sue  on  such  an  assignment  in  his  own  name,  and  enforce  payment  of 
the  debt  directly  against  the  debtor,  making  him,  as  well  as  the  as- 
signor (if  necessary)  a  party  to  the  bill. — 2  Story's  Equity  Jurisprudence, 
318. 

2.  Is  any  particular  form  necessary  in  order  to  constitute  an  assign- 
-<#nt  of  a  debt,  or  other  chose  in  action  in  equity  1 
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None  at  all.  A  draft  drawn  by  A  on  B,  in  favor  of  C  for  a  valuable 
consideration,  amounts  (as  we  have  seen)  to  a  valid  assignment  of  so 
much  of  the  funds  of  A  in  the  bands  of  B. — Rowe  v.  Dawson,  1  Vesey, 
332.  Crowfoot  v.  Gurney,  9  Bing.  R.,  372.  Smith  v.  Everett,  ±  Bro.  Ch. 
Rep.,  64.  Any  order,  writing  or  act,  which  makes  an  appropriation  of  a 
fund,  amounts  to  an  equitable  assignment  of  that  fund. — 2  Story's  Equity 
Juris.,  311. 

The  blank  endorsement  and  delivery  of  a  bond  gives  the  holder  a 
right  to  sue  and  collect  the  money  due  thereon,  in  the  assignor's  name. 
— McNulty  v.  Cooper,  3  Gill.  &  Johns.,  214.  An  assignment,  though  not 
in  all  the  forms  of  law,  vests  the  equitable  interest  in  the  assignee,  and 
the  assignor  will  not  afterwards  be  permitted  to  exercise  any  authority 
over  the  property  assigned. — Buchanan  v.  Taylor,  Jlddis,  155.  The  as- 
signee of  a  bond  under  the  Virginia  statute  acquires  an  equitable  but  not 
a  legal  title  to  the  debt,  which  he  may  assert  at  law  in  his  own  name,  or 
in  the  name  of  the  obligee. — Garland  v.  Richeson,  4  Rand.,  266.  The  as- 
signee is  not  bound  to  sue  the  obligor,  before  resorting  to  the  assignor, 
if  the  former  be  notoriously  insolvent. — Saunders  v.  Marshall,  4  Henning 
S,"  Mum  ford,  455. 


DECISIONS   OF  THE  SUPREME,  CIRCUIT,  AND   DISTRICT 
COURTS  OF  THE  UNITED  STATES. 

ASSIGNMENT  OF  CHOSES  IN  ACTION. 

1.  -May  not   in  England  any  instrument  or  claim  be  assigned  to  the 
king  1 

It  may,  though  not  negotiable,  and  he  may  sue  upon  it  in  his  own 
name.  And  no  valid  objection  is  perceived  against  giving  the  same  effect 
to  an  assignment  to  the  government  of  this  country.  An  assignment  with 
notice  of  a  chose  inaction,  founded  in  illegality,  will  not  protect  the  par- 
ties from  the  legal  consequences  attached  to  the  original  contract. — 
Fayles  ct  al.  v.  Mayburry,  2  Gallis'  C.  C.  Rep.,  560.  Where  a  chose  in 
action  is  assigned  by  the  owner,  he  cannot  interfere  to  defeat  the  rights 
of  the  assignee  in  the  prosecution  of  a  suit  brought  to  enforce  those 
rights,  and  it  is  immaterial,  in  this  respect,  whether  the  assignment  be 
good  at  law,  or  in  equity  only.  The  doctrine,  however,  applies  only  to 
cases  where  the  entire  choses  in  action  have  been  assigned,  and  not  to  a 
partial  assignment.  A  nominal  plaintiff  suing  for  the  benefit  of  his  as- 
signor, cannot,  by  a  dismissal  of  the  suit,  under  collusive  agreement  with 
the  defendant,  create  a  valid  bar  against  any  subsequent  suit  for  the  same 
cause  of  action. —  Welch  v.  Mandeville,  1  Wheatorts  Rep.,  233.  3  Con- 
densed Rep.,  554 

Courts  of  law,  as  well  as  courts  of  equity,  will  take  notice  of  the  as- 
signment of  choses  in  action,  and  to  every  substantial  purpose  will  pro- 
tect the  assignee. — Corserv.  Craig,  1  Wash.  C.  C.  R.,  424. 

An  action  is  properly  brought  in  the  name  of  the  original  creditor, 
upon  an  open  account  which  has  been  assigned  to  a  third  person,  but  the 
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debtor  may  offset  in  such  action  all  payments  made  to  the  assignee,  on 
account  of  his  claim. —  Winchester  v.  Hucley,  2  Crunch,  342.  1  Cond. 
Rep.,  413.  The  nominal  plaintiff  may  dismiss  a  suit  brought  in  his 
name,  by  a  creditor  who  has  not  an  assignment  of  the  cause  of  action. — 
Welsh  v.  Mundeville,  7  Crunch,  152.     2  Cond.  Rep.,  452. 

If  a  chose  in  action  be  assigned,  without  any  fraud  or  illegality  in 
its  origin,  which  is  not  assignable,  the  parties  are  not  precluded  from 
setting  up  such  matters  in  defence,  in  the  same  manner,  as  if  there  had 
been  no  assignment. — Fales  et  al.  v.  Mayberry,  2  Gallis'  C.  C.  i?.,  560. 
The  assignor  of  a  patent  right  cannot  maintain  an  action  in  his  own 
name  for  a  violation  of  the  patent.  —  Tyler  et  al.  v.  Tuel,  6  Crunch,  324 
2  Cond.  Rep.,  388.  Under  the  patent  act  of  February  21,  1793,  ch.  156, 
if  the  patentee  has  sold  out  a  moiety  of  his  patent  right,  a  joint  action  lies 
by  himself  and  his  patentee  for  a  violation  of  it.  —  Whittemore  \.  Cutter 
1  Gallis's  C.  C.  R.,  429. 

The  general  principle  of  law  is,  that  choses  in  action  are  not  at  law 
assignable,  but  if  assigned,  and  the  debtor  promises  to  pay  the  debt  to 
the  assignee,  the  latter  may  maintain  an  action  against  the  debtor  as 
money  received  to  his  use. — Tieman  v.  Jackson,  5  Peters,  580. 


EFFECT  OF  POSSESSION  BY  AN    ASSIGNOR    OF    ASSIGNED 
PROPERTY  AFTER  ASSIGNMENT. 

1.  Is  not  a  grant  or  assignment  of  chattels  valid  at  common  law  be- 
tween the  parties,  without  actual  delivery  of  the  chattels  ? 

It  is,  and  the  property  passes  immediately  on  the  execution  of  the 
deed.  But  as  to  creditors  the  title  is  not  perfect,  unless  possession  ac 
companies  or  follows  the  deed. — Meeker  et  al.  v.  Wilson,  1  Gallis'  C.  C 
Rep.,  419. 

An  absolute  bill  of  sale  of  chattels,  is  fraudulent  as  to  creditors,  un 
less  possession  follows  and  accompanies  the  deed. — Hamilton  v.  Russel, 
1  Crunch,  310.     1  Cond.  Rep.,  318. 

The  fact,  that  the  grantor  retains  possession  of  property  which  he 
has  conveyed,  is  not  an  evidence  of  fraud,  where  the  conveyance,  from 
its  terms,  is  to  leave  the  possession  in  the  vendor. — United  States  v.  Hooe 
et  al,  3  Crunch,  73.     1  Ibid.,  458. 

If,  at  the  time  of  the  transfer,  the  property  was  out  of  the  country, 
possession  must  be  taken  within  a  reasonable  time  after  its  return,  or  the 
grant  will  be  held  fraudulent. — Meeker  et  al.  v.  Wilson,  1  Gains'  C.  C 
Rep.,  419. 

Notice  to  a  judgment  creditor  of  an  assignment  of.  the  property  of 
his  debtor,  where  possession  had  not  been  taken  under  the  assignment, 
does  not  affect  the  right  of  the  sheriff  or  the  creditor  to  seize  the  property 
in  execution,  as  the  property  of  the  assignor. — Ibid.  Good  faith  is  an 
essential  ingredient  of  an  assignment. — De  Wolf  v.  Harris,  4  Mason  C. 
C.  R.,  537. 
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WHAT  IS,  AND  WHAT  IS  NOT,  ASSIGNABLE. 

].  Is  not  a  decree  in  chancery  transferable  for  a  valuable  considera- 
tion ? 

It  is,  though  not  assignable  at  law,  and  a  court  of  chancery  will  sup- 
port the  transfer.— Coals'  Executrix  v.  Muse  JldriCi .,  1  Breckenb.  C.  C. 
R.,  552.  So,  an  assignment  by  deed  of  partnership  debts  executed  by 
one  partner  will  be  sustained  in  equity  though  void  at  law  ;  if  it  ap- 
pear that  the  assignment  was  made  with  the  bona  fide  intention  of  securing 
the  creditors  of  the  firm. — Anderson  et  al.  v.  Tomkins,  Ibid.,  456.  A 
general  assignment  is  valid  for  actual  liabilities,  as  well  as  for  debts  due, 
if  the  parties  so  attend. — Halsey  v.  Whitney,  4  Mason  C.  C.  R.,  206. 
An  assignment  by  one  partner,  in  the  name  of  the  firm,  of  the  partnership 
effects  and  credits,  is  valid. — Harrison  v.  Sterry  et  al.,  5  Cranch,  289.  2 
Cond.  Rep.,  260.  An  assignment  of  goods  at  sea  and  their  proceeds,  if 
bona  fide,  is  sufficient  to  pass  the  legal  title  to  the  goods,  and  also  to  the 
proceeds  ;  so  that  replevin  will  lie  for  the  latter.  And  an  endorsement  of 
the  bill  of  lading  is  not  indispensable  to  perfect  an  assignment  of  goods 
at  sea, — D'H'o/Jv.  Harris,  4  Mason  C.  C.  R.,  515. 

An  assignment  of  prize  property  is  good  at  common  law  ;  and  after 
condemnation,  the  title  becomes,  by  a  retractive  operation,  perfect  in  the 
assignees. — The  Sally  and  Cargo,  1  Gallis1  C.  C.  Rep.,  409.  In  general, 
vested  rights  ad  rem,  and  re,  possibilities  coupled  with  an  interest  and 
claim,  growing  out  of,  and  adhering  to  property,  may  pass  by  assignment. 
—  Comegys  et  al.  v.  Vase,  1  Peters,  213.  But  the  book  debts  of  a  mer- 
chant are  not  assignable  at  law ;  and  a  deed  executed  by  one  of  a  mer- 
cantile firm,  purporting  to  convey  such  debts,  does  not  pass  the  legal  right. 
At  law,  the  assignment  is  only  power  to  collect  and  appropriate  the  debt 
,vhich  is  revocable. — Anderson  et  al.  v.  Tomkins,  1  Brock.  C.  C.  R.,  456. 

A  parol  assignment  of  a  share  in  a  prize,  is  void.  —  The  Bart,  1  Ma- 
son's C.  C.  R.,  4. 

In  general,  mere  personal  torts,  which  die  with  the  party,  and  do  not 
survive  to  his  personal  representatives,  cannot  pass  by  assignment. — Co- 
megys  et  al.  v.  Vase,  1  Peters,  213. 


GENERAL  PRINCIPLES. 

A  general  assignee  of  the  effects  of  an  insolvent  cannot  sue  in  the 
federal  courts,  if  his  assignee  could  not  have  sued  in  those  courts. — Sere 
et  al.  v.  Pilot  et  al.,  6  Cranch,  332.     2  Cond.  Rep.,  389. 

The  United  States  are  not  entitled  to  priority  over  other  creditors, 
under  the  act  of  March  2,  1799,  sec.  65,  ch.  128,  upon  the  ground  of  the 
debtor  having  made  an  assignment  for  the  benefit  of  creditors,  unless  it  is 
proved  that  the  debtor  has  made  an  assignment  of  all  his  property. —  Uni- 
ted States  v.  Hon  land  et  al.,  4  Wheat.,  108.  4  Cond.  Rep.,  409.  Where 
an  assignment  does  not,  on  its  face,  purport  to  be  of  all  the  debtor's  prop- 
erty, it  is  incumbent  on  the  United  States,  if  they  insist  on  a  priority  of 
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payment,  under  the  Act  of  Congress,  1799,  ch.  128,  sec.  65,  to  establish, 
that  it  does,  in  fact,  contain  all  the  debtor's  property.  A  small  portion 
left  out  by  mistake  or  fraud,  will  not  defeat  the  priority  of  the  United 
States.  An  assignment  of  all  the  debtor's  property  in  a  schedule  referred 
to,  which  enumerates  only  specific  property,  and  does  not  purport  to  be 
all,  affords  no  presumption  that  it  is  all  the  debtor's  property,  or  a  gene- 
ral assignment. —  United  States  v.  Langton,  5  Mason's  C.  C.  R.,  289. 

A  patentee  of  an  invention  cannot  maintain  a  suit,  after  he  has  made 
an  assignment  for  any  violation  of  his  patent;  but  the  suit  must  be 
brought  by  the  assignee.  An  assignment  made  before  the  patent  is  ob- 
tained, is  good,  and  binds  the  right  of  the  patentee. — Herbert  v.  Adams,  4t 
Mason's  V.  C.  Rep.,  15.  The  assignor  of  a  patent  right  cannot  maintain 
an  action  in  his  own  name  for  a  violation  of  the  patent. —  Tyler  et  al.  v. 
Tull,  6  Craxch,  321.     2  Cond.  Rep.,  3S8. 

The  true  rule,  as  to  the  interference  of  a  court  of  equity  in  relation 
to  contracts,  in  which  fraud  is  alleged,  was  laid  down  in  Conard  v.  The 
Atlantic  Insurance  Co.,  4  Peters,  297.  "•  If  the  person  against  whom  the 
fraud  is  alleged,  should  be  proven  to  have  been  guilty  of  it  in  any  number 
of  instances,  still,  iif  the  particular  act  sought  to  be  avoided,  be  not  shown 
to  be  tainted  with  fiaud,  it  cannot  be  asserted  with  the  other  frauds,  un- 
less in  some  way  or  other  it  be  connected  with,  or  form  a  part  of  them." 
In  equity,  as  in  law,  frauds  and  injury  must  concur  to  furnish  ground  for 
judicial  action,  h.  mere  fraudulent  intent,  unaccompanied  by  any  inju- 
rious act,  is  not  the  subject  of  judicial  cognizance.  Fraud  ought  not  to 
be  conceived,  it  must  be  proved,  and  expressly  found. — 12  Peters,  178. 

Wherever  the  principal  can  trace  his  property  in  the  hands  of  his 
factor  or  agent,  and  distinguish  it  from  the  mass  of  the  property  of  the 
latter,  he  is  entitled  to  recover  it  from  the  agent  :  or,  in  case  of  his  fail- 
ure, from  his  assignees. — Mchitire  v.  Curtis,  5  Mason's  C.  C.  R.,  80. 

Where  bills  of  lading  consign  the  property  to  a  consignee,  for  sales 
and  returns,  he  alone  can  endorse  them,  so  as  to  convey  the  title.  But 
subject  to  such  an  endorsement  to  a  purchaser,  the  consigner  may,  by  a 
legal  conveyance,  assign  a  legal  title  to  it,  so  as  to  be  good  against  his 
own  creditors.  — .De  Wolf  v.  Harris,  4>  Maso?i's  C.  C.  li.,  515. 

Assignees  of  prize  shares  must  be  presumed  to  know  the  stipulations 
of  the  articles  for  the  cruise,  by  being  put  upon  the  inquiry  by  the  very 
terms  of  the  assignment.  —  The  Brutus,  2  Gains'  C.  C.  It.,  551. 

Where  property  abroad  is  transferred  either  as  security,  or  abso- 
lutely, it  is  sufficient  to  convey  a  good  title  to  the  purchaser  against  cre- 
ditors, if  the  purchaser  uses  due  diligence,  upon  the  return  voyage,  to  take 
possession  of  the  proceeds,  although  they  may  be  consigned  to  the  ven- 
dor.—-De  Wolf  v.  Harris,,  4  Mason's  C.  C.  R.,  515. 

Where  an  assignment  is  made  by  two  persons,  one  of  whom  accepts 
the  trust,  and  the  other  repudiates  it,  the  assignment  is  operative  as  to 
the  assenting  trustee,  unless  there  is  some  condition  in  it  that  shall  be 
void,  unless  assented  to  by  both  trustees.  —  Gordon  v.  Coolidge.  1  Sum- 
ner's C.  C.  Rep.,  537. 

Attorneys  at  law  having  confided  to  them  by  creditors,  a  discretion- 
ary power  to  collect  a  debt,  may,  in  the  exercise  of  their  discretion,  as- 
sent to  an  assignment  for  the  benefit  of  creditors,  and  bind  their  clients 
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thereto,  as  within  the  scope  of  the  authority  thus  confided  to  them. — 
Gordon  v.  Coolidge,  1  Sumner's  C.  C.  R.,  537. 

An  assignment  of  goods  at  sen,  and  their  proceeds,  if  bona  Jide,  is 
sufficient  to  pass  the  legal  title  to  the  goods,  and  also  to  the  proceeds. 
And  an  endorsement  of  the  bill  of  lading,  is  not  indispensable  to  perfect 
such  an  assignment. —  De  Wolf  v  Harris,  4  Mason's  6.  C.  R.,  515. 

It  seems,  that  a  bona  Jide  assignment  for  a  valuable  consideration, 
made  by  a  husband,  of  a  debt  actually  and  presently  due  to  his  wife,  di- 
vests in  equity,  the  title  of  the  wife.  —  Cassell  v.  Garrell,  11  Wheat.,  134. 
6  Cond.  Rep.,  249. 

Where  there  is  a  general  assignment  of  a  debtor's  property,  for  the 
benefit  of  creditors,  and  the  priority  of  the  United  States  attaches,  they 
having  various  debts  due  by  bonds,  with  different  sureties,  all  payments 
made  by  the  assignee  are  to  be  applied,  pro  rata,  to  all  the  debts  of  the 
United  States,  and  the  latter  are  at  liberty  to  apply  the  payments  in  any 
other  manner,  without  the  consent  of  all  the  parties  in  interest. — United 
States  v.  Amory,  5  Mason's  C.  C.  R.,  455. 


DECISIONS  IN  1840  AND  1841  IN  MASSACHUSETTS,  PENN- 
SYLVANIA, DELAWARE,  NEW  HAMPSHIRE,  ARKANSAS, 
CONNECTICUT,  AND  NORTH   CAROLINA. 

An  assignment  for  the  benefit  of  creditors  stipulated  for  "  a  full  and 
complete  release  of  their  respective  claims,"  against  the  assignors  within 
a  certain  time.  A  mercantile  firm,  creditors  of  the  assignees,  executed 
a  general  release  under  seal,  and  added  to  the  signature  the  following 
words,  "  on  condition  that  the  assignment  pays  over  25-100  on  our 
claim."  Held,  that  the  condition  was  void,  and  the  release  single  and 
absolute;  and  that  it  extinguished  the  debt.  —  Tyson  v.  Dorr,  Wharton's 
Rep.,  vol.  6,  p.  256.     A.D.  1841. 

If,  after  judgments  are  obtained  against  a  principal  and  surety,  a  third 
person  interposes  and  gives  his  note  for  the  debt,  to  obtain  a  stay  of  exe- 
cution for  the  principal,  and  the  surety  is  afterwards  obliged  to  pay  the 
debt,  he  is  entitled  to  have  an  assignment  of  the  judgment  on  the  note 
of  the  third  person,  to  indemnify  him  for  such  payment. — Pott  v.  J\'a- 
thans,  Watts  fr  Sergt.  Penn.  Rep.,  vol.  1,  p.  155.     A.D.  1842. 

One  who  purchases  real  estate  which  is  encumbered  by  judgments, 
which  he  agrees  to  pay  out  of  the  purchase  money,  and  afterwards  dis- 
covers another,  which  he  did  not  agree  to  pay,  may  take  an  assignment 
of  the  judgments  paid  by  him,  in  order  to  protect  himself  from  the  pay- 
ment of  the  judgment,  which  he  did  not  agree  to  pay.  And  if  the  latter 
judgment  creditor  proceed  to  sell  the  estate  by  execution,  and  the  money 
be  brought  into  court  for  appropriation,  the  assignee  of  the  first  judg- 
ments will  be  entitled  to  the  money. — Bryson  v.  Myers,  Watts  6$  Sergt. 
Penn.  Rep.,  vol.  1,  p.  420. 

The  assignee  of  a  bond  tahes  it,  subject  to  all  the  equities,  as  be- 
tween the  original  parties.  —  Griffith  v.  Lowry,  Harrington's  Rep.,  vol.  2, 
p.  467.     A.D.  1841.     (Delaware  Reports.) 
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Indebitatus  assumpsit  lies  by  assignee  v.  assignor  of  a  note,  where 
the  maker  proves  insolvent. — Pyle  v.  McMonagle,  Harrington's  Rep.,  vol 
2,  p.  468.     A.  D.  1841. 

After  suit  brought,  a  failure  to  hold  the  defendant  to  bail,  does  not 
discharge  the  assignor,  if  the  maker  is  shown  to  be  insolvent. — Ibid. 

The  Jaw  of  assignments  in  the  territorial  digest,  is  not  declaratory 
of  the  law,  but  introductory  of  a  new  rule.  It  creates  a  privity  of  con- 
tract between  the  assignee  and  obligor  or  promissor. 

The  assignor  of  a  bond  negotiable  by  statute,  is  not  competent  to  sue 
in  his  own  name,  to  the  use  of  the  assignee  ;  and  in  such  suit,  a  plea  al- 
leging that  the  bond  was  assigned  before  the  institution  of  the  suit,  is 
good  ;  and  this  is  the  law,  whether  the  bond  be  made  payable  to  order  or 
not. — Gamblin  v.  Walker,  Arkansas  Reports,  vol.  1,  p.  '220.  A.  D.  1840. 
Albert  Pike,  Counsellor  at  Law,  Reporter. 

After  an  assignment  is  once  made,  or  becomes  complete,  the  assignor 
has  no  power  to  release  the  debt,  or  any  part  of  it. 

The  assignment  being  a  contract  entered  into  by  mutual  consent  of 
two  persons,  cannot,  when  properly  executed,  be  revoked  or  dissolved,  ex- 
cept by  the  like  mutual  consent  of  both  ;  the  contract  cannot  be  cancelled, 
nor  their  respective  rights  seriously  altered  or  destroyed,  unless  both  par- 
ties agree  to  their  alteration  or  destruction  ;  and  even  then,  that  agreement 
must  be  made  and  evidenced  according  to  the  grade  and  dignity  of  the 
contract. 

The  assignee  cannot,  after  assignment  in  full,  and  delivery  to  him, 
restore  the  legal  interest  in  a  bond  to  the  assignor  by  the  erasure  or  can- 
cellation of  an  assignment.  He  may  destroy  the  evidence  of  his  own 
claim,  but  that  will  not  reinstate  the  legal  and  equitable  interest  in  the 
assignor,  without  any  agreement,  re-assignment,  or  re-delivery. — Abraham 
Block  v.  James  H.  Walker,  Arkansas  Reports,  vol.  2,  p.  4.  A.  D.  1841. 
Albert  Pike,  Counsellor  at  Law,  Reporter. 

The  holder  of  a  promissory  note  commenced  an  action  against  a 
surety  therein,  after  the  principal  had  assigned  his  property  to  the  holder 
for  the  benefit  of  his  creditors,  but  before  the  amount  to  be  divided  among 
them  was  ascertained,  and  while  the  action  was  pending,  received  a  divi- 
dend under  the  assignment.  It  was  held,  that  the  action  was  not  prema- 
turely brought,  nor  barred  by  the  receipt  of  the  dividend  ;  but  that  the 
amount  of  the  dividend  should  be  deducted,  in  estimating  the  damages. — ■ 
Laban  Lincoln  v.  Samuel  Basset,  Pickering's  Reports,  vol.  23,  p.  154. 
A.  D.  1842. 

The  statute  of  July  5th,  1834,  entitled,  "An  act  for  the  equal  distri- 
bution of  property  assigned  for  the  benefit  of  creditors,"  does  not  apply  to 
an  assignment  made  by  a  debtor  of  some  particular  part  of  his  property, 
merely  for  the  purpose  of  paying  some  particular  debt  or  debts. — Meredith 
Man.  Co.  v.  Smith  and  Trustee,  8  New  Hampshire  Rep.,  347.  A.  D.  1840. 

A  pledge  by  a  debtor  of  all  his  property  to  secure  the  payment  of  a 
particular  debt,  is  not  an  assignment  within  the  meaning  of  the  statute  of 
July  5th,  1834,  entitled,  "An  act  for  the  equal  distribution  of  property 
assigned  for  the  benefit  of  creditors." — Lowe  v.  Wyman  and  Trustee,  8 
New  Hump.  Rep.,  536.     A.  D.  1840. 

Where    a  manufacturing  company,  in  embarrassed  circumstance 
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made  a  general  assignment  of  its  effects  to  A,  to  secure  him  tor  his  lia- 
bilities for  the  company,  as  endorser  and  otherwise,  with  power  to  work 
up  the  stock  on  hand,  and  to  make  purchases  of  any  materials  necessary 
for  that  purpose,  and  to  reimburse  all  expenses  so  incurred,  from  the  avails 
of  the  property  assigned  ;  it  was  held  that  such  special  power  did  not  in- 
validate  the  assignment, — Kendall  v.  The  J\'ew  England  Carpet  Company 
S,-  Others,  13  ( 'onn.  Rgj.,  583.     A.  D.  1841. 

Where  such  company,  after  the  assignment  to  A,  mortgaged  the 
same  property  to  B;  and  then  C,  a  partner  in  the  company,  and  agent 
both  for  the  company  and  for  A,  under  the  assignment,  applied  $1,000  of 
the  avails  of  the  mortgaged  property  to  the  payment  of  other  debts  of 
the  company  ;  but  it  appearing  that  A,  after  mortgages,  had  received  funds 
of  the  company  not  embraced  in  the  mortgages,  to  the  amount  of  $4,000, 
which  he  had  credited  in  his  account  with  the  company  and  B;  it  was 
held,  that  neither  the  company  nor  B  could  take  exception  to  the  account, 
on  this  ground. — lb. 

A,  being  in  failing:  circumstances,  on  the  31st  of  March  made  a  gen- 
eral assignment  of  his  property,  real  and  personal,  to  B,  in  trust  for  his 
creditors,  under  the  statute  of  1828  ;  and  the  deed  of  assignment  was,  on 
the  same  day,  lodged  for  record  in  the  office  of  the  court  of  probate.  B 
accepted  the  trust,  and  inventoried  the  estate  assigned,  including  eight 
shares  of  the  stock  of  the  Hartford  Bank.  On  the  1st  of  April,  C,  a  cre- 
ditor of  A,  without  any  actual  knowledge  of  the  assignment,  attached 
such  shares,  then  standing  on  the  books  of  the  bank  in  A's  name  ;  and 
afterwards  had  them  sold  and  applied  in  satisfaction  of  the  execution  ob- 
tained in  the  suit  against  A.  At  the  time  of  the  attachment,  there  was  in 
force  a  by-law  of  the  Hartford  Bank,  previously  made  in  conformity  to  its 
charter,  requiring  all  transfers  of  its  stock  to  be  made  in  a  book,  kept  by 
the  bank  for  that  purpose  in  a  prescribed  form.  On  a  bill  in  chancery, 
brought  by  B  against  C,  for  the  avails  of  the  stock  so  attached  and  sold, 
it  was  held,  1.  That  the  assignment  of  A,  and  the  record  of  it  in  the  pro- 
bate office,  did  not  transfer  the  legal  title  of  A  in  the  stock  to  B  ;  2.  That 
C,  having  no  actual  knowledge  of  the  assignment,  at  the  time  of  his  at- 
tachment, B  acquired  no  equitable  title  in  such  stock  ;  3.  That  as  the  bill 
sought  only  the  recovery  of  a  sum  of  money,  the  avails  of  the  stock  sold, 
there  was  adequate  remedy  at  law,  and  consequently,  the  bill  on  that 
ground  also  must  be  dismissed. — Button  v.  The  Connecticut  Bank,  13 
Conn.  Rep.,  493. 

In  equity  a  distinct  appropriation  and  delivery  over  by  a  debtor  of 
his  choses  in  action,  for  the  benefit  of  one  of  his  creditors,  is  an  assign- 
ment of  them,  and  will  prevail  against  a  subsequent  assignment  by  deed 
of  all  his  choses  in  action  to  another  creditor;  for,  as  in  neither  case  is 
the  assignment  a  transfer  of  the  legal  interest  in  the  choses  in  action, 
that  which  is  in  equity  an  assignment  first  in  point  of  time  will  prevail. — 
Thigbin  v  Home,  1  Iredell's  Eq.  Rep.,  20.  A.  D.  1841.  An  assignment 
by  deed  of  all  a  debtor's  choses  in  action,  for  the  benefit  of  one  of  his 
creditors,  will  not  entitle  that  creditor  to  claim  money,  nor  the  proceeds 
of  such  choses  in  action,  paid  subsequently  by  the  debtor  to  another  cred- 
itor.— Ibid.  Iredell's  North  Carolina  Equity  Reports,  Vol.  1.  Published 
by  Turner  &.  Hughes.     Raleigh,  North  Carolina. 
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FOREIGN  LAW. 


In  Scotland,  according1  to  the  old  style  of  assignments,  the  assignee 
was  made  mandatory,  and  procurator  in  rem  suam.  He  was  thus  empow- 
ered to  sue  for,  recover  and  discharge  the  obligation  in  the  same  manner 
as  the  creditor  himself  might  have  done. 

In  the  present  day  assignations  are  considered  not  merely  as  man- 
dates, but  as  conveyances,  by  which  the  property  of  the  subject  assigned 
is,  without  any  such  assignment  of  procurator,  completely  vested  in  the 
assignee.  The  person  who  is  in  the  right  of  any  subject,  although  it  does 
not  bear  to  the  assignees,  may  convey  it  to  another,  subject  to  certain  ex- 
ceptions. Thus  alimentary  rights  given  for  the  personal  subsistence,  or 
alimony  of  the  grantee. — Fac.  Coll.,  May  19,  1791.  Mackenzie,  Diet., 
10413.  McDonnell,  Nov.  25th,  1819.  Fac.  Coll.  Erskine,  b.  3,  tit.  5,  s. 
1 ;  tit.  6,  §  7.  And  rights  which  are  personal  to  the  creditor,  from  the 
delectus  persona),  by  the  grantor,  cannot  be  assigned  unless  there  are  spe- 
cial powers  given  by  him,  enabling  the  grantee  to  transfer.— Erskine,  b. 
3,  tit.  5,  sec.  1  ;  tit.  6,  §  7. 

There  is,  in  the  assignation,  an  implied  warrandice  that  the  debt  is 
due  ;  and-  that  the  title  to  assign  is  good.  The  cedant  is  not,  without 
special  stipulation,  held  to  warrant  the  solvency  of  the  debtor. — Erskine, 
b.  2,  tit.  3,  sec.  25.     See  Fountainhall,  2  Browne's  Sup.,  519. 

The  assignation  not  intimated,  although  it  will  be  valid  against  the 
assignor,  yet  if  before  intimation  of  a  first  assignment,  the  assignor  grants 
a  second  assignment  to  another  person,  the  second  assignment,  if  it  be  in- 
timated before  the  first,  will  be  preferred  to  the  first. — See  Fac.  Coll.,  vol. 
3,  117.  Till,  6>x.  July  27th,  1763.  Diet.,  2851.  lb.,  May  2Uh,  1797. 
Cred.  of  Gordon,  Diet,,  2905.  54  Geo.  3,  c.  137.  2  Bell's  Com.,  366, 
et  seg. 

The  assignee  cannot  plead  compensation  upon  the  debt  assigned,  if 
the  concourse  ceased  before  the  assignment  was  completed  by  intimation. 
Braham,  Nov.,  1733,  reported  by  Elchies,  n.  2,  v.  Compensation.  And  in 
like  manner,  if  an  assignation  be  not  intimated  by  the  assignee  during  the 
life  of  the  cedent,  any  creditor  of  the  cedent,  who,  upon  his  death,  con- 
firms the  debt  assigned  before  the  assignment  be  intimated,  shall  be  pre- 
ferred to  such  assignee.  —  Kaims,  87.  Sinclair,  July  5th,  1726.  Diet., 
1793.  See  also,  Durie,  Jan.  22d,  1630.  Macgill,  Diet.,  860.  Fount.  July 
22nd,  170S.  Ex.  of  Selkirk,  Diet.,  4453.  As  reversed  in  House  of 
Lords  ;  Robertson's  Cases,  1.  See  2  Bell's  Comm.,  23.  Kaimes,  Rem., 
Dec.  124.  Tumbull,  June  12th,  1751.  Diet.,  368.  Fac.  Coll.,  Nov. 
23d,  1785.  Newton  fy  Co.  Diet.,  850.  Elphinstone,  Dec.  11th,  1674, 
Diet.,  12,  462.  Dalr.,  179.  Faculty  of  Advocates  v.  Dickson,  July  25th, 
1718,  Diet.,  866.  Fount.,  Feb.  Ibth,  1703,  Leith  Did.,  865.  Fac.  Coll., 
Jan.  ISth,  1776,  Dickenson's  Diet.,  873.  Durie,  March  Hth,  1626,  L. 
Westraw  Diet.,  859.  Ersk.,  b.  2,  tit.  1,  sec.  28  ;  sec.  4,  ad  fin.  ;  b.  3,  tit. 
5,  sec.  5.  Stair,  b.  2,  tit.  1,  sec.  24.  Bankt.,  b.  3,  tit.  1,  sec.  12.  Staire, 
b.  3,  tit.  1,  sec.  10.  Staire,  Feb.  3d,  1676.  Cultie  Supp.  to  Diet.,  p.  50, 
and  2  Browne's  Supp.,  197.  Lyril,  March  Uth,  1823.  S.  8s  D.  Graham, 
Dec.  15th,  1814.     Fac.  Coll.  Kilk.  %  Falc.  Wilson,  Feb.  2&th,  1751,  Diet., 
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40,41.  Falc.  1,  June  llth,  1745,  Stewart,  Diet.,  3689,  reported  by  El- 
chief,  Voce  Assignation,  6.  Kyle,  June  12th,  1813,  Young.  Diet.,  3137 
2  BelPs  Comm.,  24.     See  3  ISurge  on  Col.  and  For.  Law,  555. 

In  Ireland,  the  assignments  of  judgments,  statute  staples,  and  statute 

merchants  under  the  statutes  of  9  Geo.  2,  c.  5,  and  25  Geo.  2,  c.  14,  en- 
able the  assignees  of  those  securities  to  sue  in  their  own  names.  It  has 
been  held  that  those  statutes  are  confined  to  judgments  upon  cognovits. — 
0'  Fallon  v.  Dillon,  2  Scho.  Se  Lef.  Rep.,  13.  CGallughan  v.  Marchioness 
of  Thomond,  3  Taunt.,  82.  Vaughan  v.  Plunket,  Ibid.  Innes  v.  Dunlop, 
8  T.  R.,  595. 

By  an  act  of  Barbadoes,  No.  172,  February  15th,  1736,  ch.  I,  any 
person  having  the  beneficial  interest  of  any  debt  or  demand  assigned,  en- 
dorsed, or  transferred  to  him  by  the  person  who  had  goods,  right  and  title 
so  to  do,  in  the  manner  mentioned  in  the  act,  is  enabled  to  commence  and 
prosecute  any  action  or  suit  for  the  recovery  thereof,  in  any  court  of  law 
or  equity  in  the  island,  in  his  own  name,  either  against  the  original  debtor 
or  any  of  the  assignors,  or  endorsers,  or  acceptors,  according  to  the  nature 
of  the  case,  in  the  same  manner  as  the  original  creditor  and  the  assignees 
of  foreign  bills  of  exchange  have  been  allowed  to  do,  and  not  otherwise. 
—  3  Burge  on  Col.  fy  For.  Law,  565. 

By  an  act  of  Bermuda,  passed  the  10th  of  May,  1786,  and  continued, 
any  person,  body  politic  or  corporate,  may  assign,  endorse,  and  transfer, 
any  bond,  bill  or  other  obligation,  and  the  assignee  or  endorsee,  his  execu- 
tors, administrators,  and  successors,  by  virtue  of  such  assignment  or  en- 
dorsement, may  commence  and  prosecute  any  suit  at  law  in  his,  or  their 
own  name  or  names,  for  the  recovery  of  any  debt  due  by  such  bond,  bill, 
or  other  obligation,  as  the  first  obligee,  his  executors  or  administrators, 
might  or  could  lawfully  do.  —  Bermuda,  Act  2(kh,  Geo.  3. 

By  an  act  of  Jamaica,  a  bond  may  be  assigned,  and  the  assignee  may 
sue  on  it  in  the  name  of  the  original  obligee,  if  it  be  assigned  in  writing 
under  the  hand  of  the  obligee,  or  his  attorney  or  executors  or  adminis- 
trators, in  the  form  prescribed  by  the  act.  — 14  Geo.  3,  c.  28,  sec.  3. 

A  creditor  in  Scotland,  where  tbe  intimation  is  required  for  perfecting 

the  assignment,  must  give  such  intimation  to  the  debtor,  although  the  latter 

be  domiciled  in  a  country  where  such  intimation  is  not  required.     On  the 

other  hand,  a  debt  owing  by  a  person  to  a  foreign  creditor  may  be  assigned 

by  the  latter  in  his  country  without  giving  such  intimation,  if  it  were  not 

required  by  the  law  of  his  country.  —  Sill  v.  Worswick,  1  H.  Black.,  691, 

692.  In  re  Wilson,  Ibid.  Bohlen  v.  Cleveland.  5  Mason,  174.  Holms  v.  Rem- 

sen,  4  Johns.  Ch.  Rep.,  460.     S.  P.  20  John's.  Rep.,  229,  267.     Kaims,  Eq.y 

b.  3,  c.  8,  sec.  3,  p.  344.     Selkrigv.  Davis,  2  Rose,  B.  Cas.,  315.     Stein's 

Case,   1  Ibid..  481.     2  BelVs  Comm.,  21,  22,   23.     Foster  v.  Sinkler,  4 

Mass.  Rep.,  450.     Blake  v.  Williams,  13  Ibid.,  286,  307,  308,  314.     S. 

C,  6  Pick,  286,  307,  314.     Wood  v.  Partridge,  11  Mass.  Rip.,  488.     Dix 

v.  Cobb,  4  Ibid.,  508.     Hunter  v.  Potts,  4  T.  R.,   182,   192.     Livemore's 

Dessert,  140  to  159.     Solomons  v.  Ross,  and  other  cases  cited,  1  H.  Black., 

131,    132,  note.      Scott  v.   Allnutt,  2  Dow  Sf  CI.,  404,  412.     Ogden  v. 

Saunders,  12  Wheat.,  364,  365.     Morrison's  Cases,  4  T.  R.,  185.     Huber, 

lib.  1,  tit.  3,  sec.  9.     Morton  v.  Milne,  6  Binn.,  353,  361,  369.     Story's 

Comm.,  p.  328  to  334.     Although  the  law  of  the  country  in  which  the 
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assignment  is  made  may  entitle  the  assignee  to  sue  in  his  own  name,  yet 
if  he  sues  in  England,  or  in  the  courts  of  those  colonies  or  of  those  States 
in  America  where  the  common  law  does  not  recognize  the  title  of  the  as- 
signee, so  as  to  admit  of  his  suing  in  his  own  name,  he  can,  in  those 
courts,  sue  only  in  the  name  of  the  assignor. — Follicott  v.  Ogden,  1  H. 
Bl.,  131.  Innes  v.  Dunlop,  8  T.  R.,  595.  Wolf  v.  Oxholm,  6  M .  8c  S., 
99.     Jeffrey  v.  McTaggert,  Ibid.,  126. 

The  law  of  a  foreign  country  is  admitted  in  order  that  the  country 
may  receive  the  effect  which  the  parties  to  it  intended.  No  state,  how- 
ever, is  bound  to  admit  a  foreign  law  even  for  this  purpose,  when  that 
law  would  contravene  its  own  positive  laws,  institutions,  or  policy,  which 
prohibit  such  a  contract,  or  when  it  would  prejudice  the  rights  of  its  own 
subjects.  The  foreign  law  is  to  be  admitted,  says  Huber,  "  si  nullum  inde 
civibus  alienis  creatur  prajudicium,  in  jure  sibi  quwsito." — Huber,  Prce.  Jur. 
lib.  1,  tit.  3,  n.  11.  Rodenburg,  tit.  2,  c.  5,  p.  91,  and  Matthceus,  Matth. 
de  Auct.,  lib.  1,  c.  21,  n.  35,  et  seq.,  both  recognize  this  principle.  This 
qualification  is  recognized  by  the  judicial  tribunals  of  England  and  the 
United  States. — 3  Burge  on  Col.  8c  For.  Law,  779. 

The  supreme  court  of  Louisiana  holds,  that  in  a  conflict  of  laws,  it 
must  often  be  a  matter  of  doubt  which  should  prevail;  and  that  whenever 
that  doubt  does  exist,  the  court  which  decides  will  prefer  the  law  of  its 
own  country  to  that  of  the  stranger. —  Saul  v.  His  Creditors,  17  Martin, 
596.  And,  if  the  positive  laws  of  a  state  prohibit  particular  contracts 
from  having  effect  according  to  the  rules  of  the  country  where  they  are 
made,  the  former  must  prevail. — Ibid.,  597.  This  opinion  is  followed  by 
Mr.  Chancellor  Kent,  and  Mr.  Justice  Story. — 2  Kent's  Commentaries,  461 
Story's  Ibid.,  270. 

"  The  application  of  the  lex  loci  to  contracts,  though  general,  is  not 
universal.  It  does  not  take  place  where  the  lex  loci  is  in  itself  unjust,  or 
contra  bonos  mores,  or  contrary  to  the  public  law  of  the  state,  as  regarding 
the  interests  of  religion  or  morality,  or  the  general  well-being  of  society." 
— Ferguss.  on  Marr.  and  Div.,  397.  Lord  Mansfield  says,  in  many  coun- 
tries a  contract  may  be  maintained  by  a  courtezan  for  the  price  of  her 
prostitution,  but  that  never  could  be  allowed  in  this  country. — Robinson 
v.  Bland,  2  Burr.,  1084.  It  is  perfectly  clear  that  the  lex  loci  cannot  in 
all  cases  govern  and  direct. — De  Wutz  v.  Hendricks,  9  Moore,  586.  S.  C. 
2  Bing.,  314.  Thompson  v.  Powles,  2  Simotis,  194.  Jones  v.  Garcia  del 
Rio,  1  Turn.  8c  Russ.,  299.  Pattison  v.  Mills,  1  Dow  8c  Clark,  342. 
Marshall,  Insur.,  b.  1,  c.  3,  sec.  3,  p.  78  ;  sec.  4,  p.  85.  Griswold  v.  Wad- 
dington,  16  Johns.  Rep.,  438.  2  Wheaton's  Rep.,  Appendix,  35.  Rich- 
ardson v.  Maine  Ins.  Co.,  6  Mass.  Rep.,  102,  110,  112,  113.  Musson  v. 
Fayles,  16  Ibid.,  332.  Coolidge  v.  Inglee,  13  Ibid.,  26.  Fergusson  Cons. 
Cas.,  396,  397.  Madrazo  v.  Willis,  3  Barn.  8,-  Aid.,  353.  Forbes  v. 
Cochrane,  2  Barnwell  8c  Cresswell,  448.  Story's  Commentaries,  213, 
214,215. 
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HISTORY  AND  ORIGIN  OF  ASSIGNMENT. 

Assignment  was  originally  a  mode  of  the  subject's  taking  advantage 
of  the  crown  process  for  the  recovery  of  his  private  debts,  by  assigning 
them  to  the  king  for  debts  due  to  him. — 2  Leon,  67.  This  was  allowed 
at  common  law,  and  might  have  been  done,  even  though  the  amount  of 
the  debts  assigned  was  not  ascertained. — 2  Leon,  55,  and  see  Gilb.  Ex- 
cheq.,  167,  #c.  Com.  Dig.,  tit.  Assignment  D.  And  after  such  assign- 
ment the  king  was  entitled  to  have  execution  against  the  body,  lands  and 
goods  of  the  debtor. — 4  Inst.,  15,  and  see  Com.  Dig.,  tit.  Dett.  15.  But 
this  prerogative  of  the  king  having  been  abused  by  his  debtors,  for  their 
own  private  benefit,  a  rule  of  court  was  made,  that  "no  debt  should  be  as- 
signed and  set  over  to  the  king,  by  any  person  or  persons  but  such  as 
shall  be  allowed  of  and  appointed  to  be  retained  by  the  lord  high  treasurer 
of  England,  chancellor  and  barons  of  the  exchequer,  in  open  court." — R. 
M.,  34  and  35  Eliz.  in  Scac.  And  by  the  statute,  7  Jac.  1,  c.  15,  "  no  debt 
shall  be  assigned  to  the  king,  his  heirs  and  successors,  by  or  from  any 
debtor  or  accountant,  to  his  majesty,  his  heirs  and  successors,  other  than 
such  debts  as  did  before  grow  due  originally  to  the  king's  debtors  or  ac- 
countant bona  fide,  and  that  all  grants  and  assignments  of  debts  to  the 
king,  his  heirs  or  successors,  which  shall  be  had  or  made  contrary  to  the 
true  intent  of  that  act,  shall  be  void  and  of  no  force."  A  privy  seal  was 
also  made  in  the  12th  of  James  the  first,  declaring  that  no  debt  of  record, 
or  other  debt  or  covenant  whatsoever,  should  at  any  time  be  assigned, 
granted  or  conveyed  to  him,  his  heirs  or  successors,  by  any  debtor  or  ac- 
countant, or  other  person  or  persons  whatsoever;  nor  any  such  assign 
ment  allowed,  admitted  or  accepted. —  West.,  258,  &c.  This  privy  seal 
having  determined  on  the  death  of  James  I.,  a  rule  of  court  was  made  in 
the  succeeding  reign. — R.  H.,  15.  Car.  1,  §  1.  In  Scac.  Gilb.  Excheq. 
173,  4,  5.  West.  Append.,  124.  5  Man.  L.  X.  Append.,  229,  for  enforcing 
the  execution  of  the  statute  ;  which  directs,  that  "  he  who  assigneth  any 
debt  to  the  king  shall  take  an  oath  that  the  debts  assigned,  are  just  and 
true  debts,  and  have  not  formerly  been  put  in  suit  in  any  other  court,  and 
that  the  same  are  his  own  proper  debts  originally  due  unto  him  bona 
fide,  without  any  trust,  and  that  he  hath  not  received  the  same  nor  any 
part  thereof  except,"  &c. — lb.  lb.  But  a  debt  due  to  a  man  jure  uxor  is 
is  considered  as  a  debt  originally  due  to  him,  within  the  meaning  of  the 
statute. — Parker,  271.  It  is  also  a  rule,  that  "no  debts  without  specialty 
shall  be  assigned  to  the  king ;"  otherwise  in  case  of  debts  in  aid  R.  H., 
14.  Car.  15,  §  4,  in  Scac.  Gilb.  Exch.,  176,  7.  West.  Append.,  124.  5 
Man.  L.  X.,  Append.,  230.  "Where  the  word  otherwise  is  omitted,  since 
which  latter  rule,  assignments  of  debts  to  the  king  have  become  obsolete. 
—2  Tidd's  Prac,  1057      West.  255. 
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ATTACHMENT. 

1.  Will  a  prior  assignment  in  bankruptcy,  under  a  foreign  law,  be  per 
mitted  to  prevail  against  a  subsequent  attachment  by  an  American  creditor 
of  the  bankrupt's  effects  found  in  the  United  States  l 

It  will  not.  American  courts  will  not  subject  their  citizens  to  the  in- 
convenience of  seeking  their  dividends  abroad,  when  they  have  the  means 
to  satisfy  them  under  their  own  control.  This  was  the  rule  in  Maryland, 
prior  to  our  revolution,  according  to  the  opinion  of  Mr.  Dulany,  reporter  in 
Burk  v.  McLeon,  1  Har.  §■  McHen.,  236.  And  afterwards,  in  1790,  it 
was  decided  in  Wallace  v.  Palterson,  2  Har.  4*  McHen.,  463,  that  property 
of  the  bankrupt  could  be  attached  here,  notwithstanding  a  prior  assign- 
ment in  bankruptcy  in  England.  The  same  doctrine  was  declared  in 
Pennsylvania,  after  an  elaborate  discussion  of  the  question. — Milne  v.  Mor- 
ton, 6  Binn.  Rep.,  353.  Mulliken  v.  Aughinbaugh,  1  Venn.  Rep.,  1 17,  to 
the  same  point, — Ogden  v.  Gillingham,  1  Baldwin's  Rep.  C.  C.  U.  S.,  38. 
The  court  in  that  State  considered  that  an  assignment  abroad,  by  act  of 
law,  had  no  legal  operation,  extra  terrkorium,  and  that  they  were  bound  to 
look  to  their  own  law.  The  same  doctrine  was  declared  in  North  Caro- 
lina as  early  as  1797. — McJVeil  v.  Colquhoun,  2  Hayward's  Rep.,  24.  In 
South  Carolina,  the  question  arose  in  the  case  of  the  Assignees  of  Top- 
ham  v.  Chapman,  in  1817,  1  M.  Const.  Rqp.,  S.  C,  283.  And  the  court 
in  that  case  followed  some  prior  decisions  of  their  own ;  and  the  case  of 
Taylor  v.  Geary,  decided  in  Connecticut  as  early  as  1787,  Kirby's  Rep.y 
313.  And  they  held,  justice  and  public  policy  all  combined  to  give  a  pre- 
ference to  their  own  attaching  creditors.  The  point  arose  in  the  supreme 
court  of  Massachusetts  in  Ingraham  v.  Geyes,  in  1816,  13  Mass.  Rep.,  146. 
And  they  would  not  allow  even  a  voluntary  assignment  by  an  insolvent 
debtor  in  another  State,  to  control  an  attachment  in  that  State,  of  the  prop- 
erty of  the  insolvent,  made  subsequent  to  the  assignment,  and  before  pay- 
ment to  the  assignees;  and  the  court  denied  that  any  such  indulgence  was 
required  by  the  practice  or  comity  of  nations.  See  also,  to  the  same  point, 
The  Brig  Watchman,  in  the  District  Court  of  Maine,  Ware's  Rep.,  232. 
Saunders  v.  Williams,  5  JV.  Hamp.  Rep.,  213.  Mitchell  v.  McMillan,  3 
Martin's  Louis.  Rep.,  676.  Borden  v.  Sumner,  4  Pick.,  265.  Blake  v. 
Williams,  6  Id.,  286.  Fall  River  Iron  Works  v.  Croade,  15  Id.,  11.  Fox 
v.  Adams,  5  Greenleaf's  Rep.,  245.  Oliver  v.  Ihwnes,  14  Martin's  Louis. 
Rep.,  93.     Norris  v.  Mumford,  4  Id.,  20. 

And  in  the  case  of  Ogden  v.  Saunders,  12  Wheat.,  213,  the  supreme 
court  of  the  United  States  delivered  the  opinion  in  behalf  of  the  majority 
of  the  court,  in  accordance  with  the  foregoing  decisions. 

But  in  Goodwin  v.  Jones,  3  Mass.  Rep.,  517,  Ch.  J.  Parsons  held  to 
the  English  doctrine ;  and  in  Bohlen  v.  Cleveland,  5  Mason's  Rep.,  174, 
an  assignment  was  held  to  prevail  over  a  trustee  or  attachment  as  against 
creditors,  living  in  the  same  State  with  the  debtor.  In  South  Carolina,  a 
bona  fide  foreign  assignment  in  trust  for  creditors,  takes  precedence  of  a 
subsequent  attachment  levied  within  the  State,  but  not  if  executed  under 
10 
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the  operation  of  a  statute  of  bankruptcy. — Green  v.  Moury,  2  Bailey's 
Rep.,  163. 


WHAT  CONSTITUTES  A  VALID  ATTACHMENT. 

1.  Must  not  the  officer  have  actual  possession  and  custody  of  the  goods, 
to  constitute  a  valid  attachment! 

He  must. — Odiorne  v.  Colley,  2  JV.  ITamp.,  66.  Huntingdon  v.  Blais- 
dell,  lb.,  317.  Pomeroy  v.  Kingsley,  1  Taylor,  294.  Dunklee  v.  Fales,  5 
JV.  Hamp.,  527.  /icrg/ey  v.  FFfaYe,  4  PzcA\,  395.  Hollister  v.  Goodale,  8 
Conn.,  332.  Lyman  v.  Lyman,  11  Mass.,  317.  Phillips  v.  Bridge,  Ibid., 
242.  Kuapp  v.  Sprague,  9  Mass.,  258.  Vinton  v.  Bradford,  13  Muss., 
116.     £n</ge  v.  Wyman,  14  Jfow.,  190.     G«/e  v.  JFarrf,  76.,  356. 

But  it  is  not  necessary  that  he  take  hold  of  every  article. — Train  v. 
Wil/ingt.n,  12  Mass.,  495. 

An  attachment  and  an  arrest  on  the  same  writ,  cannot  both  be  valid. 
— Daniel  v.  Wilcox,  2  A'oof,  246.     Brindleu  v.  Allen,  3  Mass.,  561. 

But  if  the  body  be  first  arrested,  and  before  the  return  of  the  writ, 
the  creditor  release  the  body,  and  attach  the  defendant's  goods  on  the  same 
writ,  the  attachment  is  legal. — Scott  v.  Crane,  1  Conn.,  233.  Contra,  3 
Mass  ,561. 

An  attachment  is  not  completed  until  a  summons  is  served  on  the 
debtor  ;  but  when  the  summons  is  served,  the  attachment  relates  to  the 
time  it  was  made. —  Almy  v.  Wolcott,  13  Mass.,  73. 


WHAT  PROPERTY  MAY  BE  ATTACHED. 

Bank  bills  that  belong  specifically  to  the  defendant,  may  be  attached. 
— Know! ton  v.  Barllett,  1  Pick.,  271.  Spence  v.  Blaisdell,  4  New  Hamp- 
shire Rep.,  198.      ,t 

A  party  may  attach  a  judgment  recovered  against  himself. — Grayson 
v.  Veech,  12  Martin's  Louis.  Rep.,  688.  Graighle  v.  Notnagle,  1  Peters' 
Rep.,  245. 

Property  assigned  for  the  benefit  of  creditors,  may  be  attached  before 
they  have  obtained  possession. — Ramsey  v.  Stephenson,  5  .Martin's  Louis. 
Rep.,  23.     Dumford  v.  Brooks  Syndics,  3  Martin,  222,  269. 

A  sale  of  property  which  passes  the  title  to  the.  vendee,  but  not  fol- 
lowed by  delivery,  is,  in  the  hands  of  t'ne  vendor,  liable  to  attachment. — 
Shumway  et  al.  v.  Rutter,  7  Pick.  Mass.  Rep.,  56.  Bartlett  v.  Williams,  1 
Pick.,  288.  Baily  v.  Ogden,  3  Johns.  JV.  Y.  Rep.,  394.  Bond  v.  Ward,  7 
Mass.  Rep.,  123.  Wilkes  et  al.  v.  Ferris,  4  Johns.  Rep.,  335.  So,  credits 
assigned  are  liable  to  attachment  for  the  debts  of  the  transferer,  before 
notice  to  the  debtors. — Fiskv.  Chandler,  7  Martin  s  R.,  24.  Louduman  v. 
Wilson,  2  Har.  <Sf  Johns.  Md.  Rep.,  379.  Badnall  v.  Moore  et  al.,  9  Mar- 
tin's Louis.  Rep.,  403.  Dumford  v.  Brooks  Syndics,  Martin's  R.,  322. 
JS'orris  v.  Mumford,  4  Martin's  Rep.,  20.  Ramsey  v.  Stevenson,  5  Martin's 
Rep.,  23. 
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WHAT  PROPERTY  IS  EXEMPT  FROM  ATTACHMENT. 

1.  Are  goods  liable  to  attachment,  that  cannot  be  returned  in  the 
same  plight  1 

They  are  not. — Leavitt  v.  Holbrook,  5  Verm.,  407.  Bond  v.  Ward, 
7  Mass.,  129. 

Private  papers  and  account  books  are  not  liable  to  attachment  or  sei- 
zure on  execution,  nor  negotiable  promissory  notes.  If  a  sheriff  collects 
money  on  execution,  it  cannot  be  attached  in  his  hands  as  the  property  of 
the  judgment  creditor.  So,  where  goods  are  held  by  a  collector  to  en- 
force payments,  or  as  security,  the  importer's  private  creditors  could  not 
attach  the  property  in  the  hands  of  the  collector. — Oysted  v.  Shed,  12 
Mass.,  510.  Maine  F.  #  M.  Ins.  Co.  v.  Weeks,  7  Mass.,  439.  Dubois  v. 
Dubois,  6  Cow.,  494.  Conant  v.  BickneU,  1  Chip.,  50.  Dennie  v.  Harris, 
9  Pick.,  364.  3  Pet.,  292.  See  5  Pick.,  120.  Nor  can  goods  be  attached 
as  the  consignee's  while  they  are  in  transitu. — Lane  v.  Jackson,  5  Mass. 
Rep.,  157. 

Where  a  debtor  has  pledged  property  to  his  creditor  to  secure  the 
debt,  the  creditor  cannot  attach  other  property  of  the  debtor,  in  an  action 
to  recover  the  debt,  without  first  returning  the  pledge. — Cornwall  v.  Gould, 
4  Pick.,  448.  15  Wend.  R.,  21S.  2  Uallis,  157.  4  Wash.  C.  C,  308 
Cleverly  v.  Brackett,  8  Mass.,\5Q.  Contra,  Morse  v.  Woods,  5  JV*.  Damp., 
300.     Chapman  v.  Cloud,  6  Verm.,  123. 

Tools  of  a  debtor  necessary  to  carry  on  his  trade,  are  exempt  from 
attachment. — Buckingham  v.  Billings,  13  Mass.  Rep.,  83.  Vide  Howard 
v.  Williams,  2  Pickering,  83.  Danforth  et  al.  v.  Woodward,  10  Pick.,  420. 
And  if  he  has  two  trades,  his  tools  of  both  are  exempt. — Howard  v.  Wil- 
liams, 2  Pick.,  80. 

Furniture  belonging  to  A,  in  the  use  of  B,  cannot  be  attached  as 
B's  property. —  Walcott  v.  Pomeroy  et  al.,  2  Pick.  Mass.  Rip.,  121.  Rising 
v.  S/anard,  17  Mass.  Rep.,  282. 

Sailors'  wages  not  yet  due  cannot  be  attached.—  Wentworth  v.  White- 
more,  1  Mass. }  Rep.,  471. 

An  attachment  of  the  stock  in  trade,  in  the  possession  of  the  osten 
sible  partner,  (where  there  is  a  dormant  partner,)  has  a  preference  to  a 
second  attachment,  by  another  person,  against  both  the  partners. — Lord  v. 
Baldwin,  6  Pick.  Mass.  Rep.,  340.     Pierce  v.  Jackson,  6  Mass.  Rip.,  242. 

Goods  are  not  liable  to  be  attached  by  another  creditor,  consigned 
for  the  payment  of  debts,  if  the  assignee  has  promised  to  pay  the  debts.— 
Armour  v.  Cockburn  etal.,  16  Martin's  Louis.  Rep.,  666.  Gray  v.  Trafion, 
12  Martin's  R.,  702. 

An  attachment  does  not  lie  to  compel  the  delivery  of  a  specific  thing. 
— Hana  Syndics  v.  Loring,  11  Mart.  Lou.  Rep.,  276. 

Such  goods  and  chattels  only,  that  can  be  lawfully  seized  on  execu- 
tion, are  liable  to  attachment. — Badlam  v.  Tucker,  1  Pick.,  399. 

Property  fraudulently  transferred,  may  be  attached  by  the  vendor's 
creditors,  while  it  remains  in  the  vendee's  possession.     But  not  after  the 
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vendee  has  sold  it,  or  it  lias  been  attached,  or  seized  in  execution  as  his. 
—Gibbs  v.  Chase,  10  Mass.,   130. 

If  a  man  by  paying  his  own  money,  procures  a  conveyance  of  land, 
or  transfer  of  a  mortgage  to  a  third  person,  he  has  ro  attachable  interest 
in  the  estate  so  conveyed.  —  Kempton  v.  Cooke,  Pickg.,  305.  Reed  v. 
Woodman,  4  Green//.,  400. 

Real  estate,  of  which  the  debtor  has  only  an  instantaneous  seizure, 
is  not  subject  to  attachment.  Nor  the  interest  of  a  mortgagee  before 
entry  for  condition  broken.—  Chickering  v.  Lovejoy,  13  Mass.,  51.  Eaton 
v.  Whiting,  3  Pick.,  484.  Bhmchard  v.  Calburn,  16  Mass.,  345.  Port- 
land Bank  v.  Hall,  13  Mass.,  207. 


HOW  LONG  AN  ATTACHMENT  REMAINS  IN  FORCE, 

AND  WHAT  WILL  OR  WHAT  WILL  NOT 

DISSOLVE  OR  DEFEAT  IT. 

1.  How  long  will  an  attachment  of  goods  remain  in  force  1 

Thirty  days  after  final  judgment  ;  and  by  final  judgment  is  meant  the 
last  judgment  before  a  review;  a  judgment  on  a  review  is  not  intended. 

In  computing  these  thirty  days,  the  day  of  the  rendition  of  judgment 
is  to  be  excluded  ;  but  the  attachment  will  continue  only  thirty  days, 
though  the  last  day  be  Sunday. 

An  attachment  remains  in  force,  though  the  defendant  of  insolvency 
has  actually  issued  within  thirty  days  after  final  judgment. — Bingham  v. 
Pipoon,  9  .Mass.,  239.  Grosvenor  v.  Gold,  9  Mass.,  209.  Rockwood  v. 
Alien,  7  Ibid.,  2r>4.  Patterson  v.  Patten,  15  Ibid.,  473.  Maxwell  v.  Pike, 
2  Greenlf.,  8.  Revised  Statutes  of  Massachusetts,  ch.  90,  sec.  105.  Port- 
land Bank  v.  Maine  Bank,  11  Mass.,  204.  Alderman  v.  Phelps,  15  Mass. 
Rep.,  225. 

An  attachment  is  defeated  by  the  discontinuance  of  an  action,  when 
the  defendant's  estate  has  been  decreed  to  be  administered  in  the  insolvent 
courts. — Clendinen  v.  Allen,  4  .A*.  I/amp.,  389. 

Final  judgment  for  the  defendant,  ipso  facto,  dissolves  an  attachment, 
and  the  officer  cannot  detain  the  property,  though  the  plaintiff  sues  out  a 
writ  of  review.  —  Clapp  v.  Bell,  4  Mass.  Rep.,  99.  Johnson  v.  Edson,  2 
Aik.,  299. 

An  attachment  of  partnership  property  on  a  writ  against  part  only  of 
the  firm,  is  vacated,  as  to  an  intermediate  attacher,  by  a  subsequent  attach- 
ment on  a  writ  against  them  all.  —  Denny  v.   Ward,  3  Pick.,  199. 

But  is  dissolved,  as  to  other  creditors,  by  inserting  a  count  in  the 
writ,  if  it  contained  none  when  it  was  served. 

And  by  filing  a  new  count  for  a  different  cause  of  action,  though  noth- 
ing is  recovered  on  such  count. — Willis  v.  Crooker,  1  Pick.,  204.  Brig- 
ham  v.  Esta,  2  Pick.,  420. 

If  an  officer  mixes  goods  attached  by  him,  with  other  goods  of  the 
same  kind,  previously  attached  by  another  officer,  on  a  writ  against  the 
same  defendant,  so  that  they  cannot  be  identified,  he  loses  his  lien,  and 
his  attachment  is  defeated. 
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So,  if  he  leaves  the  goods  intermingled  with  other  goods  of  the  debtor, 
and  claims  the  whole,  so  that  another  officer  cannot  distinguish  which  have 
been  attached,  the  latter  may  attach  the  whole. —  Sawyer  v.  Merrill.  6  Pick., 
478.      Gordon  v.  Jenny,  16  ilfass.,465. 

Where  the  goods  of  two  persons  are  so  intermixed  that  they  cannot 
be  distinguished,  an  attachment  of  the  whole  on  a  writ  against  one,  is 
legal,  and  will  not  be  defeated,  as  to  the  goods  of  the  other,  until  they  are 
identified. — Lewis  v.  Whiltemore,  5  N.  Hamp.,  364.  Shumway  v.  Rutter, 
8  Pick.,  443. 

Insolvency  of  a  firm  will  defeat  an  attachment  of  their  property  by  a 
creditor  of  one  of  the  firm. — Com.  Bank  v.  Wilkins,  9  Greeni,  28. 

An  attachment  is  not  dissolved  by  the  debtor's  death  after  judgment, 
though  he  die  insolvent. — Bowman  v.  Stark,  6  iV.  Hamp.,  459. 

An  attachment  is  not  dissolved  by  the  filing  of  a  new  count  for  the  same 
cause  of  action. — Miller  v.  Clarke,  8  Pick.,  414. 

A  decree  of  foreclosure  on  a  bill  brought  subsequent  to  an  attachment  of 
an  equity  of  redemption  will  not  affect  the  attaching  creditor's  rights,  unless 
he  is  made  a  party  to  the  suit. — Lyon  v.  Sanford,  5  Conn.,  545. 

The  officer  must  retain  possession  of  the  goods  attached,  as  notice  will 
not  preserve  the  lien,  and  to  preserve  the  lien,  the  possession  must  be  con- 
tinued. It  is  analogous  to  an  arrest  of  the  body  or  levy  upon  goods  and 
chattels  by  execution. —  Vinton  v.  Bradford,  13  Mass.  Rep.,  116.  Badgley 
v.  While,  4  Pick.,  9  Mass.  Rep.,  395.  Lane  v.  Jackson,  5  Mass.  Rep., 
157.  Watson  v.  Todd,  Ibid.,  21  A.  Odiorne  v.  Colley,  2  N~.  Hamp.  Rep., 
66.  Moore  v.  Graves,  3  Ibid.,  408.  United  States  v.  Cunningham  etal.,  4 
Dall.,  358.  Barnes  etal.  v.  Billington  et  al.,  4  Days.  Conn.  Rep.  ,81.  Bur- 
rows v.  Stoddard,  3  Conn.  Rep.,  168,  Taintor  v.  Williams,  7  Conn.  Rep., 
271.  Chancellory.  Phillips,  4  Dall.  Penn.  R.,213.  Hollister  v.  Goodale, 
8  Conn.  Rep.,  332. 


WHEN  AN  ATTACHMENT  WILL  OR  WILL  NOT  LIE 

1.  Will  not  an  attachment  lie  against  the  master  of  a  vessel  for  goods  lost 
by  his  neglect  ? 

It  will. — Hunt  v.  Morris  et  ah,  4  Martin's  Louis.  Rep.,  517.  In  the 
above  case  it  was  held  by  the  court  that  the  master  and  owners  of  a  vessel 
were  liable  to  an  attachment  at  the  suit  of  the  shipper,  for  goods  lost  through 
neglect. 

Matthews,  J.  This  is  an  obligation  clearly  arising  out  of  a  contract  of 
bailment;  and  which,  in  conformity  with  a  proper  acceptation  of  the  word 
debt,  authorizes  the  plaintiff  to  have  his  attachment  against  the  property  of 
the  defendants. 

But  an  attachment  will  not  lie  for  slander. — Sergant  v.  Hembold,  1 
Harpers  S.  Ca.  Rep.,  219.  Cross  v.  Richardson,  2  Martin's  Lou.  Rep., 
323.  Baun  v.  Thomason,  18  Martin's  Rep.,  583.  Nor  for  unliquidated 
damages. — Clark  v.  Wilson,  3  Wash.  C.  C.  U.  S.  Rep.,  560.  Nor  where 
the  party  has  not  a  certain  interest. — Steivart  v.  Doughty,  9  Johns.  iV.  Y. 
Rep.,   108.      Stark  v.  Parker,  2  Pick.  Rep.,  267.     Chandler  v.  Thriston, 
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10  Pick.  Mass  Rep.,  205.  It  will  not  lie  against  an  absent  executor  or 
administrator. —  Weyman  et  ah  v.  WeymanCs  Kxrrs.,  1  Harper's  S.  Ca.  R., 
125.  Vide 2  Dall.,  73.  Johns.  Cos.,  372.  Nor  will  it  lie  for  one  joint 
complainant  against  another  who  has  received  more  than  his  proportion  of  a 
decree. — Jones  v.  Jones,  1  i/en.  fy  Alum/.  Va.  R.,  3.  iS'nr  will  it  lie  where 
the  debt  is  not  due,  and  where  the  debtor  resides  out  of  the  State. — AlcClin- 
tock  v.  Cairns,  17  Martin's  Lou.  Rep.,  450.  Charlress  v.  Caimess  et  al.,  16 
Martin's  P.,  1.  Nor  can  it  be  sustained  where  an  attachment  issues  for  two 
causes,  one  sufficient,  and  the  other  not. — Barnard  v.  Sebre,  3  Marshall  Ky, 
Rep.,  151. 


PROCEEDING  IN  ATTACHMENT. 

1.  Should  not  an  attachment  state  everything  to  justify  the  proceeding  ? 

It  should,  such  as  the  existence  of  the  debt,  the  absconding  of  the  debtor, 
or  his  privately  removing  from  the  county. — Plimpton  v.  Cook,  2  AlarshalVs 
Kentucky  Rep.,  450.     Barnett  v.  Darnielle,  3  Calls.  Virginia  Rep.,  358. 

But  it  need  only  be  so  special  as  to  bar  another  action  for  the  same 
cause. — Monroe  v.  Castleman,  3  Mar.  Ky.  Rep.,  400.  The  return  of  an  at- 
tachment should  state  to  whom  the  property  belonged. — Mason  v.  Anderson, 
3  Monr.  Ky.  Rep.,  293. 

In  the  above  case,  Owsley,  J.,  a  question  made  by  the  assignment  of 
errors  involves  the  inquiry,  whether  or  not  the  return  made  by  the  sheriff 
upon  the  attachment  authorized  the  judgment  in  favor  of  Anderson.  The 
return  as  originally  made  did  not.  That  return  contained  no  statement  that 
the  property  attached  belonged  to  James  Johnson,  against  whom  the  attach- 
ment issued  ;  and  without  such  a  statement,  the  return  upon  an  attachment 
was  held  insufficient  in  the  case  of  Irons  v.  Allen,  Hard.,  44.  The  sheriff, 
however,  may  amend  his  return. 

On  process  of  attachment,  a  bond  for  a  less  sum  than  the  debt  is  fatal. — 
Samuel  v.  Brite,  2  Marsh.  Ky.  Rep.,  317. 

The  death  of  the  principal  debtor  will  not  vitiate  the  proceedings  against 
the  garnishees. — Kennedy  v.  Rayouet,  1  Bay.  S.  Ca.  Rep.,  484. 

But  a  foreign  attachment  is  dissolved  upon  the  death  of  the  debtor,  and 
the  issuing  of  commission  of  insolvency  against  his  estate. — Martin  v.  Abbot, 
1  Greenl.  Ale.  Rep.,  333.  So  also  by  giving  special  bail. — Wilson  v.  Starr, 
1  Har.  $  Johns.  Md.  Rep.,  491. 

Where  an  officer  enters  a  store  and  declares  his  intention  to  attach  the 
goods,  and  locks  the  store  and  retains  the  key,  it  is  a  good  attachment. — 
Gordon  v.  Jenny,  16  Mass.  Rep.,  465.  Baldwin  v.  Jackson,  12  Alass.  R., 
131.     Denny  v.  Warren,  16  Mass.  R.,  420. 

An  actual  entry  on  real  estate  is  not  necessary  to  constitute  an  attach- 
ment.— Crosby  v.  Allyn,  5  Greenl.  Alaine  Rep., 453.  Perrin  v.  Leoverrit,  13 
Mass.  R.,  128. 
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EFFECT  OF  AN  ATTACHMENT  AS  TO  RIGHTS  OF  THE 
OFFICER,  CREDITOR  AND  DEBTOR,  &c. 

1.  Does  an  attachment  change  the  estate  of  the  debtor  or  take  away 
his  power  of  alienation  1 

It  does  not  ;  nor  does  the  creditor  acquire  any  property,  but  a  lien 
only;  and  the  debtor  may  convey,  subject  to  the  lien,  which  lien  the 
purchaser  may  discharge  by  paying  the  debt  before  sale  on  execution,  or 
by  redeeming  estate,  that  is  by  law  redeemable. — Ludden  v.  Leavitt,  9 
Mass.,  105.  S.  S.  Di/lenback  v.  Jerome,  7  Cow.,  294.  Bigelow  v.  Wilson, 
1  Pick.,  485.  Ladd  v.  Nor/h,  2  Mass.,  517.  Lyon  v.  Sanford,  5  Conn., 
545.     Denny  v.  Willard,  11  Pick.,  525. 

Personal  property  attached  is  at  the  officer's  risk  while  the  lien  con- 
tinues, and  if  a  loss  occur  in  consequence  of  his  contracts  with  debtors, 
or  others,  he  must  be  the  loser. — Tyler  v.  Ulmer,  12  Mass.,  163.  Philips 
v.  Bridge,  1 1  Mass.,  242.     Congdon  v.  Cooper,  15  Mass.,  14. 

But  capture,  however,  of  attached  property  by  a  public  enemy,  in 
time  of  war,  exonerates  the  officer,  if  the  common  consequences  of  cap- 
ture follow. — 15  Mass.,  14. 

When  an  officer  attaches  cattle  upon  mesne  process,  the  owner  must 
provide  for  their  support  at  his  peril. 

And  in  such  case  the  officer  who  attaches  them  is  answerable  to  the 
creditor  for  them  ;  and  his  apprehension  of  incurring  expenses  in  main- 
taining them,  will  not  excuse  him  for  not  retaining  them  when  attached. 
— Tyler  v.  Ulmer,  12  Mass.,  163.      Sewall  v.  Matroon,  9  Mass.,  535. 

If  an  officer  incur  expense  in  supporting  cattle  attached  by  the  plain- 
tiff's order,  and  judgment  be  given  for  the  defendant  in  the  suit,  the 
plaintiff  is  liable  to  reimburse  the  officer. 

An  attaching  officer  having  the  special  property  in  the  goods,  may 
maintain  replevin,  trespass,  or  trover,  against  any  one  who  violates  his 
possession,  or  that  of  his  servant  or  bailee. — Phelps  v.  Campbell,  1  Pick., 
59.  Badlan  v.  Tucker,  1  Pick.,  389.  Ladden  v.  Leavitt,  9  Mass.,  104. 
Perley  v.  Fostel,  lb.,  112.  Warren  v.  Leland,  lb.,  265.  Gates  v.  Gates, 
15  Mass.,  310.     Gibbs  v.  Chase,  10  Mass.,  125. 

The  officer  may  at  any  time,  while  the  attachment  is  in  force,  take 
the  attached  goods  from  the  possession  of  the  debtor  to  whom  the  re- 
ceipter  has  entrusted  them,  and  so  may  the  receipter  himself. — Bond  v 
Padelfnrd,  13  Mass.,  394.     Carr  v.  Farely,  3  Fair/.,  328. 

An  officer  is  entitled  to  recover  of  a  delinquent  receipter,  the  full 
value  of  the  property,  and  not  merely  the  amount  of  the  debt,  as  he  is 
accountable  for  the  surplus  to  the  debtor. — Bissel  v.  Huntington,  2  New 
Hamp.,  142.     Catlin  v.  Lowry,  1  Chip.,  396. 

But  he  is  not  accountable  to  the  debtor  until  a  reasonable  time  has 
elapsed  for  recovering  it  of  the  receipter,  if  the  property  was  delivered 
to  him  by  the  debtor's  consent. — 2  N.  Hamp.,  142. 

The  receipter  cannot  be  permitted  to  prove  in  a  suit  on  the  receipt 
given  by  him  that  the  goods  were  not  actually  attached. — 2  Vern.,  209. 
Lowry  v.  Cody,  4  Verm.,  504. 
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The  lien  of  a  factor  cannot  be  superseded  by  an  attaching  creditor. 
— Rirkman  v.  Hamilton,  9  Martin's  Lou.  Hep.,  297. 

A  mortgagee  releasing  his  right  in  the  mortgaged  premises,  does  not 
destroy  his  lien  upon  the  land  acquired  by  attachment.  Nor  is  it  affected 
by  proceedings  under  the  bankrupt  act. — Lacy  et  al.  v.  Tomlinsun,  5  Conn. 
Rep.,  77.  Ingraham  v.  Phillips,  1  Day's  Conn.  R.,  177.  And  in  Dabney 
v.  Greene,  4  lien.  6>-  Mum.  Va.  Rep.,  101,  it  was  held  by  the  court  that  a 
mortgagee  by  obtaining  a  judgment  at  law  for  his  debt,  and  purchasing  the 
mortgaged  property,  under  execution  thereupon,  does  not,  in  general,  de- 
prive the  mortgagor  of  the  right  of  redemption.  But  if  such  judgment 
and  execution  were  upon  an  attachment  against  the  mortgagor,  as  an  ab- 
sconding debtor,  attempting  to  defraud  the  mortgagee  of  his  security,  by 
removing  the  property  out  of  the  State,  he  shall  not  be  permitted  to  redeem 
under  the  influence  of  the  maxim,  "  that  he  who  hath  done  iniquity,  shall 
not  have  equity." 

An  attachment  is  a  lien  upon  a  note  in  the  hands  of  a  garnishee, 
whether  due  or  not.  So  it  is  of  money  in  the  hands  of  a  garnishee  on  a 
chancery  attachment,  and  operates  from  the  time  of  the  service  of  the 
process. — Stewart  v.  West,  Garnishee  of  Janners,  1  Har.  and  Johns.  Md. 
Rep.,  53d.  Kennedy  v.  Brent,  6  Crunch's  U.  S.  Rep.,  187.  Williamson 
et  al.  v.  Bowie  et  al.,  6  Mum.  Va.  Rep.,  176. 

Property  attached  cannot  be  mortgaged. — Harvey  v.  Grimes  et  al.,  8 
Martin's  Louis.  Rep.,  395. 

The  attachment  binds  the  goods  in  the  hands  of  the  garnishee  at  the 
time  the  attachment  is  levied,  or  at  any  time  afterwards. — Taylor  v. 
Gardiner,  2  Wash.  U.  S.  C.  C.  Rep.,  488.  Scire  facias  against  the  gar- 
nishee- The  attachment  was  laid  on  the  14th  of  September,  1807.  In 
answer  to  the  interrogatories  put  to  the  defendant  under  the  Act  of  As- 
sembly, he  stated  that  on  the  19th  of  September,  1807,  he  received  50 
crates  of  earthenware  belonging  to  William  Lees  :  that  Lees  was  under 
accepiance  to  a  large  amount,  which  the  defendant  had  been  obliged 
to  pay. 

Washington.  J.  This  is  a  hard  case  upon  the  defendant,  who,  at  the 
time,  of  the  attachment,  paid  these  bills  to  a  greater  amount  than  the  value 
of  Lee's  funds  in  his  bands.  But  the  law  in  this  State  is  too  strong  to 
be  resisted.  It  only,  declares  that  the  goods  and  effects  of  the  absent 
debtor,  in  the  hands  of  the  garnishee,  shall  be  bound  by  the  attachment, 
but  that  the  defendant  to  the  scire  facias  shall  plead  that  he  had  no  goods 
and  effects  of  the  debtor  in  his  hands  when  the  attachment  was  levied, 
nor  at  any  time  since,  on  which  the  plaintiff  is  to  take  issue  and  the  jury 
are  to  find  the  fact  put  in  issue  one  way  or  the  other. 

The  lien  of  a  factor  or  commission  merchant  cannot  be  supersed- 
ed by  an  attaching  creditor. — Rirkma?i  v.  Hamilton,  9  Martin's  Louis. 
Rep.,  297.— And  see  4  Dallas,  279.     4  Mass.  Rep.,  258,  263. 
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ATTACHMENT   AGAINST  ABSENT  AND  ABSCONDING 
DEBTORS  IN  DIFFERENT  STATES. 

NEW  YORK. 

1.  Is  not  the  attachment  law  of  New  York  a  legal  mode  by  which  a 
title  to  property  may  be  acquired  by  operation  of  law  ? 

It  is. — Mew  York  Revised  Stat.,  vol.  2,  p.  3 — 14. 

When  the  debtor,  who  is  an  inhabitant  of  New  York,  absconds,  or  is 
concealed,  a  creditor  to  whom  he  owes  one  hundred  dollars,  or  any  two, 
to  whom  he  owes  one  hundred  and  fifty  dollars,  or  any  three  to  whom  he 
owes  two  hundred  dollars,  may,  on  application  to  a  judge  or  commis- 
sioner, and  on  due  proof  of  the  debt,  and  of  the  departure  or  conceal- 
ment, procure  his  real  and  personal  estate  to  be  attached  ;  and,  on  due 
public  notice  of  the  proceeding,  if  the  debtor  does  not,  within  three  months, 
return,  and  satisfy  the  creditor,  or  appear  and  offer  to  contest  the  fact 
of  having  absconded,  or  offer  to  appear  and  contest  the  validity  of  the 
demand,  and  give  the  requisite  security,  then  trustees  are  to  be  appoint- 
ed, who  become  vested  with  the  debtor's  estate  ;  and  they  are  to  collect 
and  sell  it,  and  settle  controversies,  and  make  dividends  among  all  his 
creditors  in  the  mode  prescribed. 

From  the  time  of  the  notice,  all  sales  and  assignments  by  the  debtor, 
are  declared  to  be  void.  If  the  debtor  resides  out  of  the  State,  and  is  in- 
debted on  a  contract  made  within  the  State,  or  to  a  creditor  residing  within 
the  State,  although  upon  a  contract  made  elsewhere,  his  property  is  liable 
to  be  attached,  and  sold  in  like  manner  ;  but  the  trustees  are  not  to  be 
appointed  until  nine  months  after  public  notice  of  the  proceedings. 

Perishable  goods,  other  than  vessels,  when  attached  under  the  ab- 
sconding debtor  act,  may  be  immediately  sold  and  converted  into  money  ; 
aud  if  the  sheriff",  under  the  attachment,  seizes  property  claimed  by  third 
persons,  he  is  to  summon  a  jury,  and  to  take  their  inquisition  as  to  the 
title  to  the  property  claimed.  If  any  American  vessel  belonging  to  the 
debtor  be  attached  under  these  proceedings,  it  may  be  released  on  the 
claimant  of  the  vessel  giving  security  to  pay  the  amount  of  the  valuation 
of  the  vessel  to  the  trustees,  or  to  the  debtor,  as  the  case  may  be  ;  and 
if  it  be  a  foreign  vessel,  claimed  by  a  third  person,  the  attaching  creditor 
must  give  security  to  prosecute  the  attachment,  and  pay  the  damages, 
if  it  should  appear  that  the  vessel  belonged  to  the  claimant. 

It  has  been  decided,  that  a  creditor,  having  an  unliquidated  demand 
resting  in  contract,  is  a  creditor  within  the  absconding  debtor  act,  and 
competent  to  apply  for  the  attachment. — Lennox  v.  Hoicland,  3  Caines* 
Rep.,  323.  This  was  under  the  act  of  1801,  and  the  New  York  Revised 
Act  of  1830,  covers  the  very  case. 

Any  creditor  may  proceed  against  an  absconding  or  concealed  debtor, 
being  an  inhabitant  of  the  State,  or  against  any  non-resident  debtor,  if  the 
contract  was  made  in  New  York  ;  but  if  the  contract  was  made  elsewhere, 
then  the  creditor  must  be  a  resident  of  the  State. — New  York  Revised 
Statutes,  vol.  2,  p.  3,  sect.  1,  2,  6,  7.  Fitche's  Case,  2  Wend.,  219. 
11 
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2.  Is  it  not  sufficient  proof  by  witnesses,  that  they  believe  the  debtor 
resides  out  of  the  State  1 

It  i8._ Fitche's  Case,  2  Wend.,  298.     Johns.  Ch.,  186. 
The  rifht  to  sue  out  an  attachment  does  not  depend  on  a  change  of 
the  debtor's  domicil  ;  but  it  may  issue  against  the  estate  of  a  debtor  noto- 
riously residing  abroad,  whether  permanently  or  temporarily. — Thompson's 
Case.  1  Wend.,  43. 

Tbere  must  be  evidence  that  the  defendant  is  indebted  within  the 
State,  either  by  showing  that  the  contract  was  made  here,  or  that  the 
creditor  resided  here. — Fitche's  Case,  2  Wend.,  299. 

Proceedings  under  the  New  York  statute,  apply  to  all  cases  of  de- 
mands arising  on  contracts,  whether  in  strict  debt  or  damages  unliqui- 
dated.— Lennox  v.  Howland,  3  Caines,  323. 

Attachment  does  not  lie  against  an  administrator  for  a  demand 
against  his  intestate. — Hurd  fy  Seldon's  Case,  9  Wendell,  465.  Jacksonv. 
Walworth,  1  Johns.  Cos.,  372. 

The  court  may,  on  motion,  examine  whether  the  attachment  was  im- 
providently  issued,  and  review  the  order  granting  it,  and  if  it  is  found  to 
have  been  improvidently  granted,  may  award  a  supersedeas. — Lennox  v. 
Howland,  3  Caines,  257.  McQueen  v.  Middletown  Manufacturing  Co.,  16 
Johns.,  5.     Ex  parte  Chipman,  1  Wend.,  66. 

Debtors  imprisoned  in  New  York  in  a  State  prison,  for  a  term  less 
than  their  natural  lives,  or  imprisoned  in  any  penitentiary,  or  county  jail, 
for  a  criminal  offence,  for  a  term  more  than  one  year,  are  liable  to  the  like 
proceedings  against  their  estate,  as  in  the  case  of  absconding  debtors. — 
JV.  Y.  Revised  Statutes,  vol.  1,p.  15.  The  court  in  which  proceedings 
under  the  absconding  debtor's  act  are  pending,  has  an  equitable  jurisdic- 
tion over  all  claims  between  the  trustees  and  the  creditors. 

The   trustees  are  liable  to  be  called  to  account  at  the  instance  of 
either  the  debtor  or  creditor.     So,  the  assignees  under  the  insolvent  act 
are  declared  to  be  trustees  ;  and  where  there  are  two  trustees,  either  of 
them  may  collect  the  debts  ;  and  where  there  are  more  than  two,  the 
powers  appertaining  to  the  trust  may  be  exercised  by  any  two  of  them. 
But  no  suits  in  equity  are  to  be  brought  by  the  assignees  of  insolvent 
debtors,  without  the  consent  of  a  majority  of  the  creditors  in  interest, 
unless  the  sum  in  controversy  exceeds  $500.     They  are  to  sell  the  assets 
at  auction,  and  may  allow  a  reasonable  credit  on  good  security.     They 
are   to   redeem   mortgages,  and  pledges,  and  conditional  contracts,  and 
settle  accounts,  and  compound  with  debtors,  under  the  authority  of   the 
officer  appointing   them.     They   are  to   call  a   general  meeting  of  the 
creditors,  and  the  mode  of  distribution  is  specially  declared.     They  are 
to  declare  dividends  ;  and  dividends  unclaimed  for  a  year,  are  to  be  deem- 
ed  relinquished.     They  are   to  account,  upon  oalh,  and  are  allowed  a 
commission  of  five  per  cent,  on  all  moneys  received;  and  they  may  be 
discharged  from  their  trust  by  the  proper  authority,  on  their  own  appli- 
cation, and  new  assignees  appointed  in  their  stead. — New  York  Revised 
Statutes,  vol.  2,  p.  39 — 51. 
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AGAINST  WHAT  PROPERTY  MAY  ATTACHMENT  ISSUE. 

1.  Can  the  property  of  one  partner  be  taken  under  attachment  ? 

The  possession  of  the  property  cannot,  that  belongs  to  the  other 
partners,  but  the  interest  of  the  absconding  partner  may  be  taken  and 
sold.—  Matter  of  Smith,  16  J.  R.,  102. 

Property  held  by  the  debtor,  as  tenant  in  common,  though  in  posses- 
sion of  his  co-tenant,  may  be  attached  and  sold  ;  but  only  his  individual 
moiety  will  be  sold,  and  the  purchaser  becomes  a  tenant  in  common  with 
the  co-tenant. — Merserau  v.  Norton,  15  J.  R.,  179. 

Any  property  which  may  be  taken  under  execution,  may  be  seized 
under  an  attachment, as  moneys  and  banknotes, — Handy  v.  Dobbin,  12  /. 
R.,  220. 

WHO  MAY  ATTACH  AND  WHEN. 

A  non-resident  creditor  cannot  sue  out  an  attachment  against  the  es- 
tate of  an  absent  debtor. — In  the  Matter  of  Fitzgerald,  2  Games'  Rep., 
318.     Ex  parte  Sc.hroeder,  6  C"w.,  603. 

But  he  may  against  the  estate  of  an  absconding  debtor. — Robbins  v. 
Cooper,  6  J.  C.  R.,   186.     Ex  parte  Caldwell,  5  Cow.,  293. 

AGAINST  WHOM  AN  ATTACHMENT  LIES. 
WHAT  PROPERTY,  &c. 

An  attachment  does  not  lie  against  a  corporation. — McQueen  v.  Mid- 
dletown  Manufac.  Co.,  16  J.  R.,  5. 

An  attachment  does  not  lie  against  persons  claiming  merely  by  right 
of  representation. — Murray  v.  Walsworth,  1  J.  C,  372. 

But  where  the  debtors  were  named,  some  as  trustees,  some  as  execu- 
tors, &c,  held,  after  a  lapse  of  time  and  acquiescence  of  parties,  that 
these  would  be  deemed  mere  words  of  description,  so  as  to  support  the 
proceedings. — Murray  v.  Walsworth,  1  /.  C,  372. 

TRUSTEES  ARE  APPOINTED,  &c. 

1.  May  not  the  court  inquire  into  the  merits  of  the  controversy,  on  re- 
port of  the  referees  % 

They  may  ;  but  will  require  a  strong  case  to  induce  them  to  set  aside 
the  report. — Cox  v.  the  Trustees  of  Pearce,  7  J.  R.,  298. 

Under  the  act  relative  to  absconding,  concealed,  and  non-resident 
debtors,  proceedings  may  be  had  by  the  trustees  of  one  non-resident  debtor 
for  the  collection  of  a  debt  due  from  another  non-resident  debtor. — In  the 
Matter  of  Brown,  21  Wend.,  3 16. 

The  decisions  of  trustees,  under  the  absconding  debtor  act,  in  deter- 
mining the  amounts  due  to  the  several  creditors,  will  be  reviewed  by  the 
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supreme  court  ;  if  the  trustees  err  in  the  application  of  a  principle  of  law, 
the  court  will  correct  the  error;  but  if  they  err  on  a  question  of  fact  or 
opinion,  as  in  the  assessment  of  unliquidated  damages,  their  decision  will 
not  be  set  aside,  unless  clearly  against  the  weight  of  evidence. — In  the 
Matter  of  Negus,  7  Wend.,  499. 

The  trustees  are  vested  only  with  the  interest  of  the  debtor. — Matter 
of  Smith,  16  J.R.,  102. 

The  trustees  may  avail  themselves  of  the  statute  of  limitations,  to 
the  same  extent  that  the  debtor  might  do,  if  an  action  were  brought 
against  him. — Peck  v.  Randall,  1  J.  C.,  165. 

The  trustees  cannot  be  sued  at  law,  before  the  demand  has  been 
proved  or  adjusted,  and  the  dividend  declared.  The  proper  remedy 
against  the  trustees  is  by  petition  to  the  court,  who  will  either  compel 
the  trustees  to  do  their  duty,  or  advise  them  in  doubt  and  difficulty. — 
Peck  v.  Randall,  1  J.  R.,  165. 

WHAT  CREDITORS  MAY  COME  IN,  AND  WHEN. 

To  entitle  a  creditor  to  a  dividend,  he  must  have  been  such  at  the 
time  of  the  first  publication  of  the  proceedings  under  the  act,  pursuant 
to  the  second  section.  After  the  second  dividend,  no  creditor  can  be  re- 
ceived to  prove  his  debt. — Matter  of  Dcpeyster,  5  Cow.,  266. 

Debts  barred  by  the  statute  of  limitations  are  not  entitled  to  be  paid. 
But  the  exhibition  of  the  creditor's  claim  to  the  trustees  is  equivalent  to 
the  commencement  of  a  suit,  so  as  to  prevent  the  statute  from  running. — 
Peck  v.  Randall,  1  J.  R.,  165. 

When  the  debtor  shows  that  he  had  not  absconded,  or  was  not  con- 
cealed, a  supersedeas,  with  costs,  will  be  granted,  though  the  creditor  had 
reason  to  believe  the  contrary. — S.  P.  Chipman's  Case,  1  Wend.  R.,  66. 
Bunches'  Case,  9  Wend.,  473.  Covenhoven's  Case,  1  Johns.,  174.  Cas- 
cadeus1  Case,  Coleman,  116.  Cox  v.  Trustees  of  Pearce,  7  Johns.,  298. 
Caldwell,  5  Cow.,  293.  Chipman,  1  Wend.,  66.  Depeyster's  Case,  5  Cow., 
266.  Dudley  v.  Staples,  15  Johns.,  196.  Fitzgerald's  Case,  2  Caines, 
318.  Fosgate  v.  Mahon,  16  Johns.,  162.  Field  v.  McVickar,  9  Johns., 
130.  Fort  v.  Fort,  9  Wend.,  442.  Matter  of  Fitch,  2  Wend.,  298.  Fort 
6f  Barnhart  v.  Fort,  9  Wend.,  442.  Ex  parte.  Gilbert,  7  Wendell,  490. 
Hollinghead's  Case,  6  Wend.,  553.  Handy  v.  Dobbin,  12  Johns.  R.,  220. 
Holmes  v.  Remsen,  20  Johris.,  229.  Hubbell  v.  Ames,  15  Wendell,  372. 
Hurd  £f  Seldon's  Case,  9  Wend.,  465.     Ex  parte  Haynes,  18  Wend.,  611 

ATTACHMENTS  AGAINST  ABSCONDING  AND  ABSENT 
DEBTORS  IN  PENNSYLVANIA. 

DOMESTIC. 

1.  Is  not  the  sheriff  who  takes  goods  by  virtue  of  a  domestic  attach- 
ment liable  to  the  same  extent  of  damages  as  a  stranger  1 

He  is. — Lyle  v.  Barker,  5  Binn.,  457. 

A  domestic  attachment  will  be  dissolved  where  the  debt  upon  which 
it  issued  was  not  due  at  the  time  it  was  laid. — Pratt  v.  Myer,  1  Browne's 
Rep.,  282, 
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But  not  when  it  was  issued  against  an  insolvent  debtor,  under  the 
act  of  1723,  on  the  application  of  the  defendant  afterwards  to  enter  spe- 
cial bail :  provided  it  issued  on  due  grounds. — Benner  v.  Cotgreave,  4 
Yeates,  231.  See  also  following  cases. — Jewel  v.  Ilewe,  3  Walts,  144. 
Wray  v.  Gilmore,  1  Miles,  75.  Thurmeyssan  v.  Voathier,  4  Watts,  422. 
Cowlan  v.  De  Lisle,  1  Browne,  291.  Gibson  v.  McLaughlan,  1  Ibid.,  292. 
Hollingsworth  v.  Guardians,  9  S.  #  R.,  94.  Wilhelm  v.  Riley,  5  i/»u/., 
137.  Roges  v.  Coppinger,  2  Yeates,  277.  Ankrim  v.  Woodward,  4 
Rawle,  345. 


"WHO  ARE  LIABLE  TO   A  FOREIGN  ATTACHMENT,  AND 
WHEN  A  DOMESTIC  ATTCAHMENT  MUST  ISSUE." 

1.  Must  not  a  man  be  considered  an  inhabitant  while  he  remains  in 
the  State,  though  avowing  an  intention  to  withdraw  from  it  ? 

He  must.— Lyle  v.  Foreman,  1  Dall.,  480.  See  also  following  cases. 
— Mulligan  v.  Jiughenbough,  1  Venn.,  178.  Taylor  v.  Knox,  1  Dall.,  158. 
Barnett's  Case,  1  ^a/Z.,  153.  Nailor  v.  French,  4  Yeates,  241.  Kennedy 
v.  Bailey,  3  Yeates,  55.  Bainbridge  v.  Alderson,  2  Browne,  51.  i?ed- 
woori  v.  Consequa,  Ibid.,  62.  Caldwell  v.  Barclay,  1  Dall.,  305.  Pringle 
v.  jB/acA;,  2  i)^/.,  97.     £a$M/  v.  Coot.  ins.  Co.,  15  S.  $  i?.,  173. 
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WHAT  PROPERTY  IS  LIABLE  TO  FOREIGN  ATTACHMENT, 
AND  WTHEN  AN  ASSIGNMENT  WILL  DEFEAT  IT. 

1.  Can  debts  due  to  a  partnership  be  attached  in  a  foreign  attachment, 
to  answer  the  separate  debt  of  a  deceased  partner  % 

They  cannot. — McComb  v.  Dunch,  2  Dall.,  73.  Contra,  McCarty  v. 
JS»i/e»?,  2  Da//.,  277.     2  Fea*es,  190. 

A  chose  in  action  which  has  been  equitably  assigned  is  not  subject 
to  the  operation  of  a  foreign  attachment,  as  the  property  of  the  assignor. 
—  United  States  v.  Vaughan,  3  Binn,  394.  Caldwell  v.  Vance,  3  Binn., 
400.  See  also  following  cases. — Craighnil  v.  JVothagil,  Peters'  C.  C, 
249.  Nathans  v.  Commonwealth  of  Virginia,  1  Dall.,  77.  Caignett  v. 
Gilbaud,  2  Yeatas,  35.  WWArer  v.  Gibbs,  2  Dall.,  211.  1  Yeates,  255. 
McCarty  v.  Em/ew,  2  Da//.,  77.  2  Yeata?,  190.  Ross  v.  C/ar&e,  1  Dall., 
254.  Sharpless  v.  FFe/s/t,  4  Da//.,  279.  Sarc/e  o/  JV.  America  v.  McCall, 
3  Binney,  338.  Milne  v.  Moreton,  6  Binn.,  353.  Ludlow  v.  Bingham,^! 
Dall.,  47.     JV/oore  v.  Spackman,  12  S.  #  iu,  291. 
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FOR  WHAT  DEMANDS  AND  IN  WHAT  COURTS  A  FOREIGN 
ATTACHMENT  LIES. 

1.  Does  a  foreign  attachment  lie  in  the  circuit  court  of  the  United 
States,  against  the  effects  of  an  inhabitant  of  the  United  States'? 

It  does  not. — Hollingsworth  v.  Mams,  2  Balls.,  396. 

But  it  will  lie,  in  that  court,  against  the  effects  of  an  inhabitant  of  a 
foreign  country. — Fisher  v.  Consequa,  2  Browne's  Appendix,  26.  2  Wash. 
C.  C,  382. 

A  legacy  given  to  a  femme  covert  is  not  subject  to  this  process  in  a 
suit  of  her  husband's  creditor. — Dcnnison  v.  Nigh,  2  Walts,  90.  Robin- 
son v.  Woelper,  1  Whar.,  179. 

Nor  a  legacy  in  the  hands  of  an  executor  for  the  debt  of  the  legatee. 
—  Shewed  v.  Keene,  2  Whart.,  332.  Burnett  v.  Weaver,  lb.,  418.  Ross 
v  Kinney,  2  Rawle,  227.  See  also  following  cases.  —Piscataqua  Bank 
v.  Turnley,  I  Miles,  312.  Mulliker  v.  Aughenbaugh,  1  Penn.,  117.  Fisher 
v.  Consequa,  2  Wash.  C.  C,  382.  Appx.  28.  Redwood  v.  Consequa,  2 
Browne,  62.  Jacobby  v.  Goggel,  5  S.  Sc  R.,  450.  Clarke  v.  Wilson,  3 
Wash.  C.  C,  560.     Downing  v.  Phillips,  4  Yectfes,  275. 


GARNISHEE'S  RIGHTS  AND  LIABILITIES. 

1.  Where  the  attachment  is  laid  in  the  hands  of  a  third  person,  does 
not  interest  cease  until  it  is  dissolved  1 

It  does. — Willing  v.  Consequa,  Peters'1  C.  C,  521. 

A  garnishee  is  not  liable  for  interest  during  the  period  in  which  the 
attachment  is  pending,  unless  there  has  been  fraud  or  collusion,  or  an  un- 
reasonable delay  occasioned  by  the  conduct  of  the  carnishee. — Fitzgnerald 
v.  Caldwell,  2  Ball,  215.  S.  C.  1  Yeates,  274.  S.  P.  Updegroff  v. 
Spring,  11  S.  #  R.,  190.  See  also  following  cases.  —  Myres  v.  Urich,  1 
Binn.,  25.  Sickman  v.  Lapsley,  13  S.  §  R.,  224.  Willing  v.  Consequa, 
Peters'  C.  C,  521.  Willing  v.  Bleeker,  2  S.  <f-  i?.,  221.  Taylor  v. 
Gardner,  2  WasA.  C.  C,  488.  Parser  v.  Farr,  2  Browne,  332.  CAeo/i- 
gwo  v.  Jones,  3  Wash.  C.  C,  359. 

PLEADINGS,  PRACTICE  AND  EFFECT  OF  JUDGMENT  IN 
FOREIGN  ATTACHMENT. 

1.  Is  it  not  too  late  to  move  to  quash  an  attachment  after  judgment  has 
been  regularly  entered  upon  itl 

It  is.  —  Whiteside  v.  Oakman,  1  Ball.,  294. 

The  liability  of  bail  given  to  dissolve  an  attachment  is  to  the  amount 
of  his  recognizance,  and  he  will  not  be  relieved  on  paying  the  sum  sworn 
to  by  the  plaintiff  on  a  rule  to  show  cause  why  the  amount  should  not  be 
reduced.— Fetterman  v.  Hopkins,  5  Watts,  539. 
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The  death  of  the  defendant  after  final  judgment  does  not  dissolve 
the  attachment. — Fitch  v.  Ross,  4  S.  §  R.,  557. 

The  process  of  domestic  attachments  is  provided  hy  statute  against 
absconding  and  concealed  debtors,  and  resident  debtors  who  are  absent. 
Trustees  are  appointed  and  the  proceeds  rateably  distributed  amono-  all 
the  creditors  who  come  in  to  prove  their  demands. — Pardons'  Digest. 
277,  282. 

The  proceedings  and  remedy  are  analogous  to  the  provisions  in  New 
York.  The  process  of  foreign  attachment  is  for  the  exclusive  benefit  of 
the  attaching  creditor,  and  it  may  issue  at  the  suit  of  any  creditor,  resi- 
dent or  non-resident. — Mulliken  v.  jJughbaugh,  1  Penn.  R.,  1 17.  It  issues 
against  the  estate,  real  and  personal,  of  non-resident  debtors,  and  of 
debtors  confined  for  crimes.  Process  may  be  awarded  against  any  per- 
son who  has  property  or  effects,  or  money  of  the  debtor  in  his  posses- 
sion, and  the  attachment  binds  all  the  estate,  real  and  personal,  of  the 
debtor,  in  his  own  hands,  or  in  those  of  his  trustee,  debtor,  or  garnishee. 
Pardons'  Digest,  45,  46,  435.  See  also  following  cases. — Graighle  v. 
Motnagel,  Peters'  C.  C,  245.  Moyer  v.  Lobengier,  4  Watts,  390.  4 
Rawle,  100.  Vienne  v.  McCarty,  1  DalL,  154.  Taylor  v.  Knox,  1  DalL, 
158.  Eldridge.  v.  Robinson,  4  S.  Sf  R.,  548.  Redwood  v.  Consequa,  2 
Browne,  78.  Mallet  v.  Fausera,  4  S.  Sr  R.,  543.  Steinmetz  v.  Nixon,  3 
Yeates,  285.  Oniel  v.  Chew,  1  DalL,  379.  Penman  v.  Gardner,  4  Yeates, 
6.  Kearney  v.  McCullagh,  5  Binn.,  389.  Mittenberger  v.  Lloyd,  2  DalL, 
79.  Cookson  x.  Turner,  2  Binn.,  453.  1  Binn.,  226.  Pancake  v.  Harris, 
10  S.  Sr  R.,  109.  McGraph  v.  Dorfeuille,  2  Browne,  101.  Cramond  v. 
Trustees  of  the  Bank  of  the  United  States,  4  S.  <Sf  R.,  147.  Adlum  v. 
Yard,  1  Rawle,  163.  Vanuxum  v.  Lockwood,  1  Yeates,  493.  Brealsford 
v.  Meade,  1  Yeates,  488. 


ATTACHMENTS  AGAINST  ABSCONDING  AND  ABSENT 
DEBTOKS  IN  SOUTH  CAROLINA. 

DOMESTIC. 

1.  Are  books  of  account  liable  to  domestic  attachment  so  as  to  create 
a  lien  on  the  debts  due  to  the  absconding  debtor  % 

They  are  not.— Ohors  v.  Hill.,  3  McCord,  338. 

Nor  can  such  attachment,  it  seems,  be  levied  on  land. — Boyce  v. 
Owenes,  2  McCord,  208.  Nor  be  set  aside  on  motion  merely. — 1  Ibid., 
332. 

A  magistrate  has  no  authority  under  the  act  of  1788,  to  issue  an  at- 
tachment against  the  goods  of  one  actually  out  of  the  State,  but  only 
against  the  goods  of  those  who  conceal  themselves,  or  are  in  the  act  of 
moving. — Blakeley  v.  Bradford,  1  Bay.,  361. 

There  are  three  cases  in  which  a  magistrate  may  issue  attachments, 
1.  Where  the  defendant  is  about  to  remove  his  effects.  2.  Where  he  is 
removing  out  of  the  county  privately  ;  and  3.  Where  he  so  absconds  and 
conceals  himself  that  the  ordinary  process  of  the  law  cannot  be  served 
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upon  him. — Hagood  v.  Hunter,  4'  Frazier  v.  The  Same,  1  McCord's  Re- 
ports, 511. 

If  a  blank  bond  be  signed,  sealed,  and  delivered,  and  afterwards 
filled  up,  it  is  no  deed,  and  when  on  issuing  an  attachment  the  magistrate 
took  a  bond  signed  in  blank,  which  he  afterwards  filled  up  and  lodged  in 
the  clerk's  office,  it  was  held  to  be  void.— Penninter  v.  McDaniel,  XHilVs 
Rep.,  267. 

An  attachment  can  only  be  considered  in  the  light  of  a  suit  or  action 
at  law,  and  like  all  other  remedies,  its  want  of  propriety  or  efficacy  must 
be  made  to  appear  in  a  regular  course  of  pleading  ;  a  short-hand  method 
of  quashing  by  motion  a  remedy  given  by  law,  would  place  in  the  hands 
of  the  court  a  dangerous  power,  the  exercise  of  which  would  be  as  odious 
to  the  community  as  it  would  be  troublesome  to  the  judge. — Harris  v. 
Trapp.     Grisham  v.  Dale,  2  JV*.  8c  M.  Rep.,  ]  30. 

A  third  person,  though  a  judgment  creditor,  cannot  set  aside  the  lien 
of  an  attachment  on  account  of  irregularities  in  issuing  and  suing  the  at- 
tachment, the  same  having  been  waived  by  the  defendant  in  attachment. 
—Kincaidv.  Weill,  3  McCord's  Rep.,  201. 


FOKEIGN. 

1.  Has  not  the  first  writ  of  attachment  lodged  in  a  sheriff's  office,  the 
first  lien  on  the  goods  of  an  absent  doctor"? 

It  has  ;  though  a  second  writ  of  attachment  is  first  served  on  the  gar- 
nishee.— Collahan  v.  Hallowell,  2  Bay.,  8. 

Judgment  by  default  may  be  taken  against  a  garnishee  in  attachment 
for  want  of  an  appearance,  as  in  other  cases.  —  Gracy  v.  Coates,  2 
McCord,  224,. 

Attachments  may  issue  out  of  the  admiralty  courts  of  the  United 
States  against  the  effects  of  an  absent  debtor,  so  as  to  make  him  a  party 
to  the  suit. — Bouysson  v.  Miller,  Bee,  186. 

It  is  the  process  of  attachment  which  gives  the  party  the  lien  on  the 
absent  debtor's  woods,  and  not  the  judgment  rendered  on  it. — Stephen  v. 
Thayer,  2  Bay,  272. 

A  garnishee  in  attachment  is  entitled  to  the  same  defence  against  the 
plaintiff,  which  he  would  have  against  the  absent  debtor  if  he  were  pres- 
ent and  suing  to  recover  the  supposed  debt. — Mathis  v.  Clarke,  2  Rep. 
Con.  Ct.,  456. 

The  court  will  not  set  aside  a  judgment  obtained  against  a  garnishee 
who  fails  to  make  a  return,  after  a  copy  of  the  writ  and  notice  to  make  a 
return  have  been  served  upon  him. — Durant  v.  Staggers,  2  JV.  #  JlZ.,4-88. 

Process  by  attachment  does  not  lie  in  an  action  for  slander. — Ser- 
geant v.  Helmbold,  Harper,  219. 

A  defendant  who  has  been  made  a  party  in  the  court  of  common 
pleas,  by  a  foreign  attachment  against  his  goods,  and  who  resides  in  an- 
other State,  can,  under  the  act  of  Congress  of  1789,  transfer  the  proceed- 
ings to  the  circuit  court  of  the  United  States  for  the  district  where  such 
attachment  issued. — Martin  v.  Thompson,  3  McCord,  167. 


ATTACHMENT.  89 

The  court  will  quash  the  writ,  on  motion,  at  the  first  term,  after  the 
return,  if  the  defendant  was  in  the  State  at  the  time  the  attachment  is- 
sued.— Degman  v.  Wheeler,  2  JV.  Sf  M.,  323. 

The  defendant  cannot  appear  by  attorney  and  defend  the  action, 
without  first  putting  in  special  bail. — Acock  v.  Linn,  Harper,  368.  Fife 
v.  Clarke,  2  McCord,  352.  And  this  rule  extends  to  the  defendant's  wife, 
who  attempts  to  appear  and  defend. —  Vann  v.  Frederick,  2  Bailey,  503. 

No  attachment  shall  issue  until  a  bond  has  been  given  for  double  the 
amount  for  which  it  issues. — Boyd  v.  Boyd,  2  JV.  £f  M.,  124. 

Partnership  property  may  be  attached  for  the  individual  debt  of  one 
of  several  co-partners. — Schatziel  £$  Co.  v.  J".  Sf  C.  Bolton,  2  McCord? s 
Rep.,  478. 

After  pleading  to  the  merits  it  is  too  late  to  set  aside  proceedings  in  at- 
tachment on  the  ground  that  the  bond  entered  into  by  plaintiffs  on  the  is- 
suing of  the  writ  does  not  conform  to  the  direction  of  the  attachment 
act. — Grey  v.  Young,  Harp.  Rep.,  38. 

Process  by  attachment  will  not  lie  against  an  absent  executor  or  ad- 
ministrator.— C.  &f  J.  T.  Weyman  v.  Murdock,  Ibid.,  135. 

A  party  aggrieved  by  the  operation  of  an  attachment  improperly  sued 
out  or  conducted,  is  not  obliged  to  seek  redress  on  the  bond  given  by  the 
plaintiff  in  attachment,  but  may  proceed  at  common  law. — Saunders  v. 
Hughes,  Brev.  Mss.  Rep. 

The  distribution  share  of  an  absent  debtor  of  personal  estate  in  the 
hands  of  the  executor  is  not  the  subject  of  attachment. — Young  v.  Young, 
2  Hill  Rep.,  425.  In  this  State  their  foreign  attachment  law  is  predicated 
on,  and  has  received  construction  from  the  custom  of  London. — Smith  v. 
Posey,   2  Hill's   R.,  471.     See  also   following  cases.—  West  v.   Tupper, 

1  Bailey,   193.     Tavel  v.  Barre,  2  McCord,  201.     Schepler  v.  Garristan, 

2  Bay.,  224.  Forrettier  v.  Guerrinead,  1  McCord,  304.  Westmorland  v. 
Tippens,  1  Bailey,  5 14.  Richardson  v.  Whitfield,  1  McCord,  403.  Ste- 
phen v.  Thayer,  2  Bay.,  272.  2  Bailey,  213.  Lorick  v.  Richardson,  1 
McCord,  185.  Creagh  v.  Deleane,  1  JV*.  <$-  M.,  189.  Stoney  v.  McNeil, 
Harper,  172.  Foster  v.  Jones,  1  McCord,  116.  Turner  v.  Mc Daniel,  1 
Ibid.,  552.  Richardson  v.  Whitfield,  Ibid.,  403.  Shrewsbury  v.  Pearson, 
Ibid.,  331.    Browne  v.  Minus,  Ibid.,  80.    Schatziel  v.  Bolton,  2  Ibid.,  478. 


ATTACHMENT  AGAINST  ABSENT  AND   ABSCONDING 
DEBTORS  IN  NORTH  CAROLINA. 

1.  Must  not  the  sheriff  take  the  property  into  his  actual  possession  on 
an  attachment  ? 

He  must. — 2  Hayw.,  73. 

A  garnishee  is  entitled  to  make  every  defence  against  the  plaintiff 
in  the  attachment  that  he  could  make  against  his  creditor  were  he  the 
plaintiff. — Russel  v.  Hinturn,  1  Murph.,  468. 

Moneys  in  the  hands  of  the  sheriff  or  of  the  clerk  of  a  court  cannot 
be  attached. — Alston  v.  Clay,  2  Haywood's  R.,  271.  Overton  v.  Hill,  1 
Murph.,  47. 
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But  a  surplus  money  in  the  hands  of  a  sheriff  raised  by  execution,  is 
the  property  of  the  defendant  in  the  execution,  and  held  by  the  sheriff 
in  his  private  and  not  in  his  official  capacity,  and  is  liable  to  attachment 
in  the  hands  of  the  sherill"  and  by  the  creditors  of  such  defendant. — (Jrr 
v.  Mc  Brule,  2  Car.  L.  R.,  257. 

A  garnishee  may  be  compelled  to  answer,  though  no  summons  has 
been  served  upon  him. — Salmon  v.  Smoot,  Mar/in,  72. 

An  original  attachment  is  only  used  to  compel  an  appearance,  and 
where  sureties  are  given,  they  are  to  all  purposes  like  bail,  and  may  sur- 
render.— Hi jhiou-  r  v.  .Murray,   1   llaija-.,  21. 

The  plaintiff  need  not  swear  positively  to  the  amount  of  his  debt  or 
damage,  it  is  sufficient  if  he  swear  to  the  best  of  his  knowledge  and  be 
Mef—Powel  v.  Hampton,  C.  fy  N.,  X6,  299. 

The  attachment  law  makes  notes  not  yet  due,  whether  given  for 
money  or  specilic  articles,  subject  to  that  process.  And  it  is  no  objection 
that  the  notes  are  given  for  the  purchase  of  property,  in  which  the  debtor 
had  only  an  equitable  interest.  Whether  the  property  be  liable  to  exe- 
cution is  not  the  criterion  to  determine  whether  it  be  attachable  ;  other- 
wise the  attachment  law  could  not  operate  upon  bonds  and  simple  con- 
tract debts.  As  soon  as  the  purposes  of  the  trust  d  eds  were  satisfied, 
there  was  but  one  equity  remaining  and  that  was  in  the  debtor,  whose  right 
to  the  money,  had  it  been  received,  could  have  been  enforced  at  law. 
— Peace  v.  J>nes,  3  Mur.,  256.  Property  in  the  hands  of  an  administra- 
tor, which  will  belong  to  the  debtor  as  a  distributee,  after  settlement  of 
the  administrator's  accounts,  cannot  be  attached. —  Elliott  v.  Newby,  2 
Hawkes,  2  1. 

On  an  attachment  against  one  partner  for  his  separate  debt,  only  the 
separate  property  of  that  partner  can  be  seized,  the  partnership  effects 
cannot  de  taken. — Jar  vis-  v.  Heyer,  4  Dev.,  367. 

No  attachment  can  be  levied  upon  property  held  by,  or  debts  due  to, 
absconding  debtors,  as  trustees  for  others.  —  Simpson  v.  Harry,  1  Dev.  fy 
Bat.,  202. 

Negotiable  securities  may  be  attached,  as  "  money  due  to  the  de- 
fendant,'   in  the  attachment. — Skinner  v.  Moore,  2  Had.,  138. 

The  attachment  law  does  not  require  the  plaintiff  to  swear  positively 
to  the  amount  of  his  debt. — Powel  v.  Hampton,  Conf.  Rep.,  86.  S.  P 
Bickerstaff  v.  Dell  inner,  Ibid.,  299. 

A  creditor  who  is  a  citizen  of  this  State,  may  attach  the  property  of 
his  debtor  found  here,  though  such  debtor  is  a  citizen  of  New  York,  and, 
by  an  insolvent  law  of  that  State,  his  property  has  been  assigned  for  the 
general  benefit  of  his  creditors. — Bizzell  v.  Bedent,  2  Car.  L.  R.,  254. 

A  non-resident  creditor  cannot  attach  the  property  of  his  debtor  in 
this  State,  when  the  latter  is  also  not  a  resident  of  this  State,  and  has  not 
absconded  nor  removed  to  avoid  the  ordinary  process. — Broghil  v.  Well- 
burn,  \  Dev.,  511. 

An  original  attachment  is  not  only  intended  to  compel  appearances, 
and  the  sureties  given  or  repleving  are  exactly  to  all  purposes  as  bail, 
and  may  surrender  their  principal. — Hightower  v.  Murray.  1  Hayw.,  21. 

An  action  of  debt  will  not  lie  on  a  replevy  bond  given  under  the  at- 
tachment law.  A  scire  facias  is  the  proper  remedy. — Summers  v.  Parker, 
JV.  C.  Term  R.}  147. 
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Where  an  attachment  was  executed  and  returned  to  a  court  on  the 
same  day  on  which  it  was  issued  the  return  is  irregular,  but  it  is  helped 
by  the  statute  of  Jeofails,  after  verdict  or  judgment  by  default. — towel  v. 
Hampton,  Conf.  R-,  86. 

If  an  officer  executing  an  attachment  returns  "executed  and  re- 
turned," without  specifying  on  what  he  has  levied,  the  return  is  informal, 
but  is  cured  by  the  same  statute. — Ibid. 

The  attachment  laws  are  to  be  strictly  construed,  and  the  plaintiff 
must  perform  all  the  conditions  required,  to  entitle  him  to  the  benefit  of 
them  j  hence  he  must  not  only  give  bond  and  make  affidavit,  but  must  see 
that  they  are  returned. — State  Banks  v.  Hinton  £,-  Others,  1  Dev..  397. 

If  a  plaintiff  in  attachment  fails  to  give  a  bond  or  file  an  affidavit,  it 
should  be  pleaded  in  abatement ;  it  cannot  be  taken  advantage  of  by  writ 
of  error.—  Powel  v.  Hampton,  Conf.  R.,  86.  S.  l\  Buckerstuffv.  Del  linger, 
Conf.  Rep.,  299 

In  an  original  attachment,  any  defect  in  the  affidavit  is  waived  by 
appearance  and  pleading  in  chief. — Garmon  v.  Barringer,  2  Deve/eux  fy 
Bat.,  502. 

When  a  sheriff  has  returned  that  a  garnishee  is  not  to  be  found,  and 
the  garnishee  accidentally  comes  intocourt  on  other  business,  he  shall  an- 
swer to  his  garnishment. — Salmon  v.  Smoot  §■  Others,  .Mar.,  72. 

A  person  summoned  as  a  garnishee  may  avail  himself  of  any  defence 
which  he  could  make,  where  he  sued  by  his  creditor. — Russel  v.  Hinton, 
1  Mur.,  468. 

An  administrator  is  not  liable  to  answer,  as  garnishee,  whether  his 
intestate  was  not  indebted  to  the  defendant  in  the  attachment. —  Welsh  v. 
Gurley,  2  Hayw.,  334.     Gee  v.  Warwick,  2  Hayw.,  354. 

But  a  garnishee  may  be  asked  whether  he  does  not  owe  as  heir  or 
devisee. — Ibid. 

A  garnishee  cannot  be  asked  whether  he  has  paid  a  bond,  which  the 
defendant  in  the  attachment  held,  and  which  was  more  than  twenty  years 
old.— Ibid.,  358.     S.  C.  2  Hayw.,  398. 

A  garnishee  may,  after  judgment  against  the  principal,  be  examined 
on  points  left  unfinished  on  his  first  examination. — Mallet  v.  London,  2 
Hayw.,   158. 

Creditors  of  garnishees  have  no  legal  right  to  interpose  for  the  pur- 
pose of  preventing  such  garnishees  from  confessing  themselves  indebted 
to  the  absconding  debtor.  Such  confession  will  not  affect  their  claim 
against  the  garnishee. 

But  where  specific  property  is  levied  upon  as  the  property  of  an  ab- 
sconding debtor,  claimants  have  a  right  to  interpose  for  the  purpose  of 
proieciing  their  present  enjoyment  of  it,  and  for  preventing  an  injury  that 
might  attend  its  removal. — Simpson  v.  Harry,  1  Dev.  Sr  Bat.,  202- 

A  party  may  interplead  to  an  attachment  at  any  time  before  final 
judgment. — Dodson  v.  Brush,  I  Car.  L.  R.,  236. 

The  suing  out  afi.  fa.  after  final  judgment  in  case  of  attachment  is 
a  waiver  of  the  lien  created  by  the  levy  of  attachment. — Den.  ex  dem. 
Jimeyet  v.  Backhouse,  3  Mur.,  63. 

A  judgment  rendered  on  an  original  attachment  cannot  be  avoided  or 
reversed,  or  treated  as  a  nullity,  by  a  mere  stranger  for  error  or  irregu- 
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larity  in  the  proceedings  upon  which  the  judgment  was  rendered. — Skin- 
ner v.  Moore,  2  Dev.  &  Bat.,  138. 

There  is  no  law  in  the  statute  book,  which  more  demands  a  strict 
construction  than  the  attachment  law;  and  very  trival  objections  to  the 
process,  and  to  the  jurisdiction  as  to  the  persons,  and  the  like,  are  to  be 
listened  to,  if  brought  forward  at  the  proper  time. — Skinner  v.  Moore,  2 
Dev.  <g   Bat.,   138. 

A  garnishee  may  have  a  writ  of  error  upon  a  judgment  against  him- 
self or  the  defendant  in  the  attachment. — Haughlon  v.  Jlllcn,  Conf.  Re- 
ports, 157. 

In  the  case  of  non-resident  debtors  it  is  a  general  principle,  that  all 
the  proceedings  are  construed  strictly  for  the  greater  safety  of  the  ab- 
sentee, to  whom  notice  may  not  have  reached. — State  Bank  v.  Hint  on,  1 
Dev  jY.  Car.  Rep.,  397. 

In  the  case  of  an  absconding  debtor,  the  creditor  need  not  be  a  resi- 
dent, but  in  the  case  of  an  attachment  against  a  non-resident  debtor,  he 
must  be.— North  Car.  Stat.  1777,  ch.  2. 


ATTACHMENTS  AGAINST  ABSENT  AND  ABSCONDING 
DEBTORS  IN  KENTUCKY. 

1.  Will  not  an  attachment  be  quashed  if  issued  before  the  bond  i3 
given  1 

It  will,  though  on  the  same  day. — Hutchinson  v.  Ross,  2  Marsh.,  349. 

If  the  bond  be  for  less  than  double  the  debt  demanded,  the  attach- 
ment is  illegal. — Martin  v.  Thompson,  3  Bibb.,  252. 

An  attachment  can  be  sued  out  in  that  county  only  in  which  the  de- 
fendant is,  or  last  was,  an  inhabitant.— Lanier  v.  Grant,  Hardin,  95. 
McMeekin  v.  Johnson,  2  Dana,  459. 

The  property  of  an  absconding  debtor  is  subject  to  an  attachment, 
although  it  is  in  the  possession  of  another. — Hutchinson  v.  Ross,  3 
Marsh.,  491. 

If  a  debtor  abandons  the  country,  and  leaves  effects  in  the  possession 
of  others,  a  court  of  equity  will  entertain  jurisdiction  of  the  case,  and 
afford  the  appropriate  relief. — Moore  v.  Simpson,  5  Lilt.,  49. 

An  attachment  does  not  bar  the  absent  debtor's  action,  nor  his  as- 
signee's, against  the  garnishee,  if  it  be  not  issued  from  the  county  where 
the  debtor  resides,  or  last  resided. — Roberts  v.  Roberts,  1  Marsh.,  247. 

An  attachment  must  state  the  nature  of  the  demand  so  specially,  that 
a  recovery  thereon  will  bar  a  subsequent  demand  for  the  same  cause. — 
Hickman  v.  Jest.  Pr.  Deer.,  352.  See  also  following  cases. — Kennedy  v. 
Dillon,  1  Marsh.,  354.  Hopkins  v.  Sultles,  Hardin,  95.  Poage  v.  Poage, 
3  Dana,  579.  Davis  v.  Edwards,  Hardin,  342.  Shipp  v.  Davis,  Ibid.,  65. 
Plumpton  v.  Cooke,  2  Mari>h.,  450.  Monroe  v.  Castleman,  3  Marsh.,  400. 
Hutchinson  v.  Ross,  1  Lift.,  217.  Dicky  v.  Evans,  2  Litt.,  131.  McDan- 
iel  v.  Sappington,  Hardin,  94.  Rees  v.  Bishop,  3  Bibb.,  95.  Harper  v. 
Bell,  2  Bibb.,  221.  Barnard  v.  Sebre,  2  Marsh.,  151.  McLortry  v.  Davis, 
Pr.  Dec.,  69.     Scott  v.  Coleman,  5  Litt.,  349.     Pyle  v.  Cravens,  4  Lxtb., 
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20.  Lawhir  v.  Clay,  Ibid.,  284.  Campbell  v.  Scott,  5  Monr.,  388.  Pat*/ 
v.  Rogers,  5  Monr.,  169.  McDaniel  v.  Sappington,  Hardin,  94.  /rons  v. 
Allen,  Hardin,  44.  Craig  v.  Saven,  Hardin,  46.  Stockton  v.  Hall,  Har- 
din, 162.  Owens  v.  Starr,  2  Lift.,  230.  McMeekin  v.  Johnson,  2  Dana's 
Rep.,  459. 


ATTACHMENTS  IN  VIRGINIA. 

In  Virginia,  the  domestic  attachment  lies  against  the  absconding 
debtor,  and  also  against  non-resident  debtors,  for  debt  not  exceeding  $20, 
and  against  a  garnishee,  though  the  debt  be  not  due.  The  foreign  attach- 
ment lies  against  absent  debtors,  and  resident  debtors  of  the  foreign  debtor, 
may  be  prosecuted  as  garnishees. — 1  Revised  Code,  edit.,  1814,/?.  60.  2 
Ibi  I.,  98.  It  is  grounded  upon  two  facts  ;  non-residence  of  the  debtor,  and 
his  having  effects  in  Virginia,  and  the  proceeding  is  conclusive  against 
parties  and  privies. — Martin  v.  Chandler,  2  Brochenbrough,  125. 

The  defendant  may  enter  into  bail,  and  plead,  without  appearing  in 
person. — Smith  v.  Pearce,  Gilmer,  44. 

Where  the  surety  to  a  bond  has  removed  from  the  country,  leaving 
the  principal  within  it,  the  obligee  may  proceed  against  the  surety  as  an 
absent  defendant,  and  attach  any  effects  or  debts  he  may  have  in  the  State. 
Loop  v.  Sumners,  3  Rand.,  511.  See  also,  following  cases. — Peter  v.  But- 
ler, 1  Leigh,  285.  Dunlop  v.  Keith,  1  Leigh,  430.  Heffernan  v.  Grimes, 
2  Leigh,  512.  Tiernans  v.  Schley,  2  Leigh,  25.  Wilson  v.  Koontz,  7 
Cranch,  202.  Mankin  v.  Chandler,  2  Brock.,  125.  Williamson  v.  Bowie, 
6  Mum/.,  176.  Smith  v.  Jenny,  4  H.  Sf  M.,  440.  Wilson  v.  Wilson,  1 
H.  Sf  M.,  16.  Kennedy  v.  Brent,  6  Cranch,  187.  McKin  v.  Fulton,  6 
CV/.,  106.  Smith  v.  Pierce,  Gilmer,  34.  Smith  v.  Pierce,  6  Mumf.,  585. 
Barnett  v  Darnielle,  3  Ca/Z.,  413.  George  v.  i?/we,  3  Ca//.,  455.  Mantz 
v.  Hendley,  2  //.  <Sf  M.,  308.  Templeman  v.  Fauntleroy,  3  Rand.,  434. 
€7a^  v.  Nielson,  5  Rand.,  596.  Dickenson  v.  McCraw,  4  Rand.,  158. 
Hallam  v.  Jones,  Gilmer,  142.      Shaver  v.  White,  6  Mumf.,  1 10. 

The  foreign  attachment  lies,  though  both  the  creditor  and  debtor  re- 
side out  of  the  State. — Williamson  v.  Bowie,  6  Mumf.  R.,  176 


ATTACHMENTS  AGATNST  ABSENT  AND  ABSCONDING 
DEBTORS  IN  CONNECTICUT. 

1.  Is  not  a  person  an  absconding  debtor,  who  shuts  himself  up  from 
his  creditors! 

He  is.— /yes  v.  Curtis,  2  7?oo£,  133. 

Goods  in  the  hand  of  a  fraudulent  grantee  may  be  attached.— Starr 
v.  Treacy,  2  i?oetf,  528.     Pruden  v.  Leavenworth,  Ibid.,  129. 

Also  of  lands  held  under  a  fraudulent  conveyance. — Risley  v.  Wells, 
5  Co?m.,  431. 

An  executor  cannot  be  held  as  garnishee  in  foreign  attachment  for 
a  legacy  payable  to  the  debtor. — Winchell  v.  Allen,  1  Conn.,  385. 
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Money  in  the  hands  of  a  sheriff,  &c,  cannot  be  taken  on  attachment. 
— Glary  v.  Sheppard,  1  Rooi,  544. 

The  declarations  of  an  absconding  debtor  are  not  evidence  for  the 
plaintiff  in  foreign  attachment. — Enos  v.  Tuttle,'6  Conn.  R  cp.,  24.7.  But 
the  deposition  of  such  absconding  debtor  is  admissible  for  the  garnishee 
to  prove  the  effects  attached  belong  to  a  stranger.  —  Enos  v.  Tuttle,  3 
Conn.,  247. 

The  effects  and  debts  of  absconding,  or  absent  debtors,  in  the  hands 
of  any  agent,  factor,  trustee,  or  debtor,  may  be  attached  by  any  creditor  by 
the  process  of  foreign  attachment.  —  Statutes  of  Connecticut,  1838,/).  287. 
It  lies  also  against  persons  imprisoned  for  debt,  who  shall  not,  within  three 
months,  be  admitted  to  take  the  poor  man's  oath  ;  and  debtors  discharged 
from  imprisonment,  are  to  be  deemed  absconding  debtors,  so  as  to  allow 
the  creditor  to  proceed  against  their  goods  and  effects,  in  the  hands  of  their 
attorney,  agent,  trustee,  or  debtor. — Statutes  of  Conn.,  1838,  p.  293,  294. 

If  money  in  the  garnishee's  hands  is  taken  from  him  by  a  compulsory 
process,  he  will  be  excused. — Hooper  v.  Benso?i,  1  Hoot,  545.  Cagor  v. 
Watson,  11  Conn.,  168.     Thompson  v.  Stewart,  3  Conn.,  171. 

A  debt  due  to  an  absconding  debtor,  by  assignment  from  a  third  per- 
son, is  attachable. — ^pthorp  v.  Lockwood,  1  Root,    198. 

A  garnishee  will  be  allowed  his  expenses  in  defending  his  principal. 
— Barber  v.  Andrews,  2  Root,  250. 

The  precise  period  when  a  debt  is  attached  is  the  time  of  the  service 
of  the  writ. — Fitch  v.  Watte,  5  Conn.,  117. 

A  garnishee,  if  required,  must  appear  in  court,  and  answer  on  the 
scire  facias. — Byart  v.  Stewart,  1  Root,  149. 

A  public  officer,  or  agent,  is  not  liable  to  a  foreign  attachment. — Spald- 
ing v.  Imlay,  1  Root,  551.  Stillman  v.  lsham,  11  Conn.,  124.  See  also 
following  cases. — Knox  v.  Protection  Insurance  Co.,  9  Conn.,  430.  Fitch 
v.  Waite,  5  Conn.,  117.  Pollord  v.  Dxoight,  4  Cranch,  421.  Benton  v. 
Dutcher,  3  Day,  436.  Stanton  v.  Holmes,  4  Day,  87.  Enos  v.  TuUle,  3 
Conn.,  27.  Wadsworth  v.  Marsh,  9  Conn.,  481.  Starr  v.  Corrington,  3 
Conn.  R.,  278.  Green  v.  Gil  let,  5  Day,  485.  Coil  v.  Ball,  Kirby,  149. 
Edwards  v.  Baldwin,  2  Root,  23.  Strong  v.  Barlow,  Kirby,  376.  Fowler 
v.  Spellman,  1  Root,  295.  De  Witt  v.  Baldwin.  Hubbard  v.  Browne,  1 
Root,  276.  Woodbridge  v.  Winthrop,  Ibid.,  557.  Laight  v.  Tomlinson,  2 
Root,  233.  Wilford  v.  Jorces,  IWtf.,  324.  Cuttler  v.  ifa/cer,  2  Day,  498. 
Beach  v.  Sto?//,  2  Conn.,  269.  TWrf  v.  //a//,  10  Conn.,  544.  .Barker  v. 
Hartford  Bank,  9  C'orcrc.,  407.  Boardman  v.  Stewart,  1  i?oo£,  473.  SwiiVA 
v.  Sillman,  8  Conn.,  115. 


ATTACHMENTS  AGAINST  ABSCONDING  AND  ABSENT 
DEB  TORS  IN  TENNESSEE. 

1.  Is  not  attachment  the  same  process  in  equity  as  at  law  1 

It  is  5  and  will  not  lie  where  the  defendant  can  be  arrested  on  ordi- 
nary process. — Tervill  v.  Rogers,  3  Hayw.,  203. 

Money  levied  by  a  sheriff  on  execution,  cannot  be  attached  in  his 
hands. — Pawley  v.  Gaines,  1  Overt.,  208. 


ATTACHMENT.  95 

Bank  stock  cannot  be  condemned  nor  sold  on  execution,  nor  can  it 
be  the  subject  of  garnishment. — Nashville  Bank  v.  Raggsdale,  Peck,  296. 

The  court  may, at  any  time  during  the  term,  set  aside  a  judgment  by 
default  against  a  defendant  in  attachment,  on  his  replevying  the  property, 
and  offering  to  plead. — Roberts  v.  Stewart,  1  Yerg.,  390. 

Attachment  is  a  process  to  compel  the  appearance  of  the  defendant. 
—  Terrill  v.  Rogers,  3  Hayw.,  203.  Cheatham  v.  Trotter,  Peck,  198.  If 
levied  on  property  by  actual  seizure,  or  on  sums  of  money  in  the  hands  of 
the  debtor  of  the  defendant,  he  is  before  the  court,  and  if  he  does  not  ap- 
pear, replevy,  and  plead,  judgment  may  be  taken  against  him.  —  Peck,  198. 

To  authorize  an  original  attachment,  one  of  the  parties  must  be  an 
inhabitant  of  the  State. — Kincaid  v.  Francis,  Cooke,  49. 

A  debt  that  is  not  due  cannot  be  attached. — Childress  v.  Dickens,  8 
Yerg.,  113. 

A  garnishee's  answer  is  conclusive  as  to  his  liability  ;  if  he  state  that 
he  gave  the  defendant  a  negotiable  note  or  single  bill,  but  does  not  know 
who  holds  it,  or  whether  it  is  assigned  or  not,  he  must  be  discharged. — 
Huff  v.  Mills,  7  Yerg.,  42. 

An  attachment  is  a  lien  on  the  property  from  the  return. — Vincen  v. 
Huddleston,  Cooke,  254. 

No  judgment  can  be  entered  against  a  garnishee  until  judgment 
against  the  defendant. — Seawell  v.  Murphy,  Cooke,  478. 

An  affidavit  that  the  defendant  has  removed  himself,  so  that  the  ordi- 
nary process  of  law  cannot  be  served  on  him,  without  stating  that  he  has 
absconded,  is  not  sufficient  to  authorize  an  attachment. — McCullagh  v. 
Foster,  4  Yerg.,  162. 

The  creditor,  in  the  case  of  an  absconding  debtor,  need  not  be  a 
resident ;  but  in  the  case  of  an  attachment  against  a  non-resident  debtor, 
he  must  be. — Tennessee  Act  of  1794.     1  Yerger's  R.,  101.     6  Ibid.,  473. 

No  attachment  will  lie  against  property,  when  both  creditor  and  debt- 
or are  non-residents,  unless  judgment  had  been  first  obtained,  and  execu- 
tion issued  in  the  courts  of  the  jurisdiction  where  the  defendant  was  a 
resident  ;  or  in  cases  in  which  personal  service  of  process  cannot  be  made, 
nor  an  attachment  at  law  lie.  In  these  special  cases,  the  non-resident 
creditor  may,  by  bill  in  chancery,  cause  stocks,  and  choses  in  action,  and 
other  property  belonging  to  the  non-resident  defendant,  or  held  in  trust 
for  him,  to  be  applied  to  his  debt. — Stat.  1801,  ch.  6.  Stat.  1832,  ch.  11. 
Garret  v.  Scott,  9  Yerger,  244.  Where  the  reason  of  their  statute  law  is 
clearly  stated,  and  justly  vindicated. 


ATTACHMENT  AGAINST  ABSCONDING  AND  ABSENT 
DEBTORS  IN  MARYLAND. 

1.  Can  the  defendant  appear  without  bail  upon  the  return  of  an  attach- 
ment % 

He  cannot. — Campbell  v.  Morris,  3  Har.  <Sf  McHen.,  535. 
An  equity  of  redemption  may  be  taken  by  attachment. — Pratt  v.  Law 
9  Cranchy  456. 
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Where  a  debt  has  been  recovered  by  attachment  in  a  foreign  court, 
the  recovery  is  a  protection  to  the  debtor,  as  garnishee,  against  his  ori- 
ginal creditor. —  Taylor  v.  Phelps,  1  Har  fy  Gill,  492.  See  also  following 
cases. — Davidson  v.  licattij,  3  Har.  8f  McHen.,  594.  Barney  v.  Peterson,  6 
Har.  fy  J.,  182.  Owings  v.  Norwood,  2  Har.  &;  J.,  96.  Plaier  v.  Hep- 
burn, 3  Har.  <\  Mcllmry,  434.  Wallace  v.  Forrest,  2  Har.  8f  McJlenry, 
261.  Fitzhuijh  v.  Hell  en,  3  Har.  i\-  ./.,  206.  Barney  v.  Patterson,  6  7/a;-. 
^  /.,  182.  Ycrety  v.  Lockland,  6  i/ar.  #  J.,  446.  Shivers  v.  Wilson,  5 
i/ar.  4-  J.,  130.  McCoy  v.  Swarc,  2  //ar.  <§•  J.,  344.  -BwrA;  v.  McClaim, 
1  i/ar.  #  McHen.,  236.  Wallace  v.  Patterson,  2  //or.  <.V  McJlenry,  463. 
Londuman  v.  Wilson,  2  Harris  §  J.,  379.  Stewart  v.  Jfes/,  /foe/.,  536. 
Jlrrants  v.  Dumagin,  1  i/ar.  <Sf  McHen.,  218.  Wilson  v.  Starr,  1  //ar. 
<f* /.,  491.  Campbell  v.  Morris,  1  //ar.  &•  McHen.,  535.  Smith  v.  Green- 
leaf,  4  /foe/.,  291.  Thomson  v.  Towson,  1  /foe/.,  504.  Brook  v.  McNamara, 
1  ifoV/.,  80.  Smith  v.  Gilmer,  4  //ar.  #  ,/.,  177.  Frasher  v.  Evtrhart,  3 
G?7/  <S"  Johns.,  234.  Goldsborough  v.  Orr,  8  PPAear'ew,  217.  Barry  v. 
Foyles,  1  Pe*.,  311.  Harding  v.  /iw//,  5  /ieir.  &  J.,  478.  Guttre  v.  Larcg- 
/o?i,  3   i/ar.  4-  McHen.,  178. 


ATTACHMENTS  AGAINST  ABSCONDING  AND  ABSENT 
DEBTORS  IN  NEW  JERSEY. 

1.  Is  not  an  attachment  dissolved  by  the  entering  of  bail  to  the  action  1 

It  is. — Dickerson  v.  Simms,  Coxe,  199.  See  also  following  cases. — - 
Trenton  Banking  Company  v.  Haverstick,  6  Hals  I.,  171.  Cz'/y  ZfanA:  v. 
Merritt,  1  Greene,  131.  Branson  v.  Shinn,  1  Greene,  250.  Croxal  v. 
Hutcliings,  7  Hoist.,  84.  Jefferey  v.  Woolley,  5  Halst.,  123.  See  Coze, 
199.  Woodward  v.  Woodward,  4  Halst.,  115.  Canan  v.  Carryell,  Coxe, 
3.  Dickerson  v.  Simms,  Coxe,  199.  Peacock  v.  Wildes,  3  Halst.,  179. 
Harris  v.  Leonard,  4  Halst.,  58.  Lummis  v.  Boon,  2  Penn.,  734.  Reeves 
v.  Johnson,  7  Halst.,  29.  Austin  v.  Wade,  2  Penn.,  997.  Cor?/  v.  Lewis, 
2  SowM,  846.  £ern/  v.  CV/er-,  1  tfa/s/.,  179.  JV/own*  v.  £fy,  2  i/a/s*., 
83.  JVee/e7  v.  Cooke,  5  Halst.,  337.  Garwood  v.  Garwood,  4  Halst.,  193. 
Cory  v.  Lewis,  2  South.  Rep.,  846.  Woodward  v.  Woodward,  5  Halst.,  I. 
Livingston  v.  Smith,  5  Pe^.,  90.  Curtis  v.  Hollingshead,  2  Greene,  402. 
Welsh  v.  Blackwell,  2  Greene,  344.     Jiyres  v.  Bartlett,  2  Greene,  330. 

In  New  Jersey,  the  attachment  issues  by  any  creditor,  foreign  or  do- 
mestic, against  absconding  and  non-resident  debtors,  in  which  last  case  it 
is  called  a  foreign  attachment.  It  reaches  all  the  debtor's  property  and 
effects  in  the  possession  of  the  garnishee  or  debtor's  debtor.  The  prop- 
erty attached  is  distributed  rateably  among  all  the  creditors  who  come  in 
on  due  notice  ;  and  in  this  respect  it  resembles  the  New  York  attachment 
law. — Elmer's  Digest,  20 — 31. 
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DECISIONS  IN  1840  AND  1841  IN  THE  STATES  OF  TEN- 
NESSEE, ILLINOIS,  VERMONT,  NEW  YORK,  LOUIS- 
IANA, OHIO,  AND  MAINE. 

A  surplus  in  the  hands  of  the  late  sheriff  arising  from  the  sale  or 
lands  after  payment  of  all  executions,  may  be  attached. — Jaquette's  Adm'r. 
v.  Palmer  Sf  Wfe,  2  Harrington's  Rep.,  144.  A.  D.,  1841.  The  law  is 
the  same  in  Tennessee. — Atkinson  v.  Tucker,  Humphry's  Rep.,  vol.  1,  p. 
300.     A.  D.  1841. 

A  corporation  cannot  be  attached  as  a  garnishee. — Holland  8f  Craw- 
ford v.  Leslie  8c  White,  2  Harrington's  Rep.,  306. 

A  note  not  due  at  the  time  of  attachment  laid  cannot  be  set  off. — 
Edward  v.  Delaplaine's  Garnishee,  2  Harrington1 s  Rep.,  322. 

Debts  in  the  hands  of  an  administrator  cannot  be  attached;  neither 
can  a  debtor  of  the  estate,  under  administration,  be  garnished. — Marvel  et 
al.,  garnishees,  v.  Houston's  Ex'rs.,  2  Harrington's  Rep.  349. 

In  order  to  enable  the  owner  or  consignee  of  a  vessel  attached  un- 
der the  "  Act  authorizing  the  seizure  of  boats  and  other  vissels  by  attach- 
ment," to  take  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in 
such  case,  he  should  make  himself  a  party  defendant  to  the  suit,  before  the 
justice.  On  the  trial  of  the  right  of  property  levied  on  by  attachment, 
the  writ  of  attachment  and  return  thereon,  are  admissible  in  evidence. — 
The  Schooner  Constitution  v.  JVelso?i  JVoodworth,  1  Scammon's  Rep.,  511. 
Sheldon  v.  Reihleu  et  al,  Ibid.,  519.     A.  D.  1841. 

An  attachment  bond  which  does  not  describe  the  court  from  which 
the  process  is  to  be  issued,  or  to  which  it  is  to  be  returned,  or  the  term  of 
the  court,  is  fatally  defective,  and  a  judgment  rendered  by  default  in  such 
a  case,  will  be  reversed  on  writ  of  error. — Lawrence  v.  Yateman  et  al.,  2 
Scammon's  Rep.,  17.     A.  D.,  1841. 

Where  an  officer  attaches  a  horse,  and  uses  the  same  sufficiently  to 
pay  for  the  keeping,  he  cannot  sustain  an  action  against  the  attaching 
creditor  for  the  pay  for  such  keeping. —Dean  v.  Bailey,  2  Vermont  Rep.y 
142.     A.  D.,  1841,  by  Weston. 

To  constitute  an  attachment  of  personal  property,  it  is  unnecessary 
the  officer  should  either  by  himself  or  his  servant,  take  and  maintain  the 
actual  custody  and  control  of  the  property. 

This  may  be  done  without  touching  the  property,  by  such  means  as 
will  exclude  all  others  from  the  custody,  or  will  give  timely  and  unequivo- 
cal notice  of  the  custody  of  the  attaching  officer- — Lyon  v.  Rood,  2  Ver. 
Rep.,  233. 

There  is  nothing  in  the  attachment  law  which  precludes  a  defendant 
from  availing  himself  (on  a  motion)  of  any  defect  or  irregularity  in  the 
process  of  attachment. — Harper  v.  Scuddy,  McMullan's  Rep.,  vol.  1,  p. 
264.     A.  D.,  1841. 

A  statute  of  one  of  the  States  of  the  Union,  authorizing  proceedings 
against   absconding  debtors,  and   an   assignment  of  their  property  for  the 
benefit  of  their  creditors,  being  in  the  nature  of  a  bankrupt  law,  the  assign- 
ment does  not  work  a  legal  transfer  of  the  property  of  the  debtor,  so  as  to 
13 
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render  invalid  a  conveyance  of  property  made  by  him,  in  another  State,  to 
a  citizen  of  such  St;\te,  for  a  bona  fide  consideration  ;  and  such  assignment, 
in  one  State,  not  being  obligatory  upon  the  citizens  of  another  State,  is  not 
binding  upon  the  citizens  of  the  State  it:  which  the  proceedings  are  had,  in 
respect  to  property  conveyed  to  them  by  the  debtor  in  another  State.  It 
was  accordingly  held,  that  the  property  of  an  absconding  debtor,  taken  by 
him  from  this  State,  and  transferred  by  him  in  another  State,  in  satisfaction 
of  a  judgment  there  rendered  against  him,  was  not  subject  to  the  control 
of  the  trustees  of  his  estate,  after  the  property  was  brought  back  to  this 
State,  although  he  and  tb.e  creditor  to  whom  the  transfer  was  made,  were 
at  the  time  residents  of  this  State,  and  the  transfer  was  made  after  the 
publication  of  the  notice  that  an  attachment  had  issued. — Johnson  6f  Mil- 
ler  v.  Hunt  et  al,  23  IVendelPs  JV.  Y.  Rep.,  p.  87.     A.  D.,  184-1. 

An  attachment  is  dissolved  on  bonding  the  property  attached.  The 
plaintiff  then  looks  to  the  bond,  and  not  to  the  property,  to  satisfy  his  de- 
mand. If  he  fails  in  his  suit,  the  bond  is  discharged. — Dorr  et  al.  v.  Ker- 
shaw et  al.,  18  Louisiana  Rep.,  57.     A.  D.,  1841. 

The  act  of  1826,  which  declares,  that  in  cases  where  the  debt  is  not 
yet  due,  and  the  creditor  swears  his  debtor  is  about  to  remove  his  property 
out  of  the  State  before  said  debt  becomes  due,  "an  attachment  may 
issue,"  does  not  apply  to  steamboats  and  vessels,  which,  from  their  na- 
ture, must  necessarily  be  taken  from  their  State  in  their  regular  business. 
— Russel  et  al.  \.  Wilson,  18  Louisiana  Rep.,  367. 

A  creditor  suing  out  an  attachment  against  the  effects  of  his  debtor, 
on  false  affidavits  of  non-residence,  is  liable  to  an  action,  and  the  indebt- 
edness and  affidavit  will  not  constitute  probable  cause  to  protect  him. 
—Ohio  Rep.,  vol.  9,  p.  103.     A.  D.,  1840. 

A  foreign  attachment  will  not  supersede  a  prior  assignment  of  land 
by  a  foreign  insolvent. — Ohio  Rep.,  vol.  9,  p.  178. 

Cloth  purchased  for  a  coat,  carried  to  a  tailor  to  be  made  into  one,  and 
cut  out,  is  exempted  from  attachment. — Ordway  v.  Wildburn,  Maine  Rep., 
vol,  16,  p.  263.     (4>th  vol.  by  Shepley,  Counsellor  at  Law.)     A.  D.,  1841. 

\\here  goods  are  attached  by  an  officer  on  mesne  process,  he  is  not 
liable  to  the  suit  of  the  debtor,  while  the  lien  created  by  the  attachment 
continues,  although  he  does  not  keep  the  property  safely. — Bailyv.  Hall> 
Maine  Rep.,  vol.  16,  p.  408. 


ATTORNEY  GENERAL  OF  UNITED  STATES 

By  the  act  of  Congress,  September  24th,  1789,  §  35,  it  was  declared 
that  there  shall  be  appointed  a  meet  person,  learned  in  law,  to  act  as  at- 
torney general  of  the  United  States,  who  shall  be  sworn  or  affirmed  to  a 
faithful  execution  of  his  office. 

His  duty  shall  be  to  prosecute  and  conduct  all  suits  in  the  supreme 
court,  in  which  the  United  States  shall  be  concerned,  and  give  his  advice 
upon  questions  of  law,  when  required  by  the  President  or  when  requested 
by  the  heads  of  any  of  the  departments,  touching  any  matters  that  may- 
concern  their  departments. 
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His  salary  shall  be  four  thousand  dol'ars  per  annum.  Act,  Feb.  20, 
1819,  §  1.  The  attorney  general  of  the  United  States  shall,  at  the  re- 
quest of  the  solicitor,  advise  with  and  direct  him,  as  to  the  manner  of 
conducting  the  suits,  proceedings,  and  prosecutions  aforesaid,  and  shall 
receive  in  addition  to  his  present  salary,  the  sum  of  five  hundred  dollars 
per  annum.     Act,  29th  May,  1830,  §  10. 

The  attorney  general  shall  be  allowed  one  clerk,  whose  compensa- 
tion shall  not  exceed  one  thousand  dollars  per  annum.  Act,  20th  April, 
1818,  §  6. 


OF  DISTRICT  ATTORNEYS. 

There  shall  be  appointed  in  each  judicial  district,  a  meut  person, 
learned  in  the  law,  to  act  as  attorney  for  the  United  States,  in  such  dis- 
trict, who  shall  be  sworn  or  affirmed  to  the  faithful  execution  of  his  office. 
Act,  24th  September,  1789,  §  35.  Act,  29th  April,  1802,  §  13.  See 
acts  establishing  the  several  district  courts  since  1789. 

His  duty  shall  be  to  prosecute  in  such  district  all  delinquents  for 
crimes  and  offences  cognizable  under  the  authority  of  the  United  States, 
and  all  civil  actions  in  which  the  United  States  shall  be  concerned,  ex- 
cept before  the  supreme  court,  in  the  district  in  which  that  court  shall  be 
holden. — Ibid. 

The  several  district  attorneys  of  the  United  States  shall,  immedi- 
ately after  the  end  of  every  term  of  the  circuit  and  district  courts  of  the 
United  States  in  their  respective  districts,  forward  to  the  solicitor  a  full 
and  particular  statement,  as  well  of  all  cases  in  which  the  United  States 
are  party,  which  are  pending  in  said  courts,  as  of  those  which  may  have 
been  decided  during  such  term,  accompanied  by  a  certificate  of  a  clerk 
of  such  court ;  and  the  solicitor  shall  make  constant  and  strict  compari- 
sons and  examinations  of  such  returns,  and  of  the  reports  made  by  the 
collectors  of  bonds  delivered  to  the  attorneys  for  suit ;  and  if  it  shall  ap- 
pear that  any  collector  shall  make  return  of  any  bond  as  in  suit,  or  de- 
livered for  suit,  which  is  not,  at  the  time,  in  suit,  or  delivered  for  suit,  Or 
shall  return  any  bond  as  in  suit,  for  the  whole  amount  thereof,  when  part 
thereof  has  been  paid  to  him,  or  as  in  suit  for  more  than  is  actually  due 
thereon,  the  solicitor  shall  immediately  upon  discovery  thereof  communi- 
cate the  same  to  the  president.  Act,  29th  May,  1S30,  §  3.  See  also,  § 
4,  §  5,  §  8.     Act,  May  15th,  1820,  §  7. 

There  shall  be  appointed  in  the  respective  territories  of  the  United 
States,  a  person  learned  in  the  law,  to  act  as  an  attorney  of  the  United 
States,  who  shall,  besides  the  usual  fees  of  office,  receive  ar;  annual  salary 
of  two  hundred  and  fifty  dollars,  payable  quarter-yearly  at  the  treasury. 
Act,  Feb.  27th,  1813,  §  1. 

The  district  attorneys  for  the  following  districts  shall  be  allowed 
the  sum  of  two  hundred  dollars  per  annum,  in  full  compensation  for  all 
extra  services,  viz. :  Northern  district  of  New  York,  Act,  May  1Mb,  1820. 
District  of  Illinois,  Act,  March  3d,  1819.  Western  district  of  Virginia, 
Act,  Feb.  4th,  1819.  District  of  Mississippi,  Act,  April  3d,  1818.  Dis- 
trict of  Indiana,  Act,  March  3d,  1817.     District   of  Ohio,  Act,  Feb.   19, 
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1803.  East  Tennessee,  Act,  April  29th,  1802.  Kentucky,  Georgia, 
Eastern  district  of  Virginia,  district  of  Delaware,  New  Jersey,  Connecti- 
cut, Rhode  Island,  Vermont,  New  Hampshire,  Maine,  West  Tennessee, 
Act,  Feb.  29th,  1799.  East,  Middle,  West  and  South  Florida,  Act,  16th 
March,  1822.  Northern  district  of  Alabama,  Act,  March  10th,  1821. 
Southern  district  of  Alabama,  Act,  April  2Jst,  1820.  Western  district  of 
Louisiana,  Act,  March  3d,  1812.  District  of  Missouri,  Act,  March  16th, 
1812.  Western  district  of  Pennsylvania,  Act,  May  15th,  1820.  And 
to  the  district  attorney  for  North  Carolina,  four  hundred  dollars  ;  Arkansas 
and  Michigan,  two  hundred  and  fifty  dollars  ;  for  the  Eastern  district  ol 
Louisiana,  six  hundred  dollars  per  annum.     Act,  April  8th,  1812. 

The  compensation  to  the  attorney  of  each  district  shall  be,  for  each 
day  which  he  shall  attend  on  business  of  the  United  States,  during  the 
session  of  any  district  or  circuit  court,  five  dollars  ;  for  travelling  from 
his  place  of  abode  to  such  court,  ten  cents  per  mile  ;  and  such  fees  in 
each  State  respectively,  as  are  allowed  in  the  supreme  court  thereof;  and 
in  the  district  courts  his  fees  shall  be,  for  drawing  interrogatories,  five 
dollars  ;  for  drawing  and  exhibiting  libel,  claim  or  answer,  six  dollars  : 
and  for  all  other  services  in  any  cause,  six  dollars.  Act,  February  28th, 
1799,  §  4. 

The  district  attorneys,  collectors  of  the  customs,  naval  officers,  and 
surveyors  of  the  customs,  navy  agents,  receiver  of  public  moneys  for  lands, 
registers  of  the  land  offices,  paymasters  in  the  army,  the  apothecaries'  gen- 
eral, the  assistant  apothecary  general,  and  the  commissary  general  of  pur- 
chases, shall  be  appointed  for  the  term  of  four  years,  but  shall  be  remova- 
ble from  office  at  pleasure  (of  the  president).     Act,  May  15th,  1820,  §  1. 


ADMISSION  OF  ATTORNEYS  AND  COUNSELLORS  TO 

PRACTICE  IN  THE  SUPREME  COURT  OF  THE 

UNITED  STATES. 

1.  What  is  requisite  to  the  admission  of  attorneys  and  counsellors  to 
practice  in  the  supreme  court  of  the  United  States  % 

It  is  requisite  that  they  shall  have  been  such,  for  three  years  past, 
in  the  supreme  court  of  the  State  to  which  they  respectively  belong,  and 
that  their  private  and  professional  character  shall  appear  to  be  fair.  Act, 
3d  March,  1815,  §  3.  Counsellors  shall  not  practise  as  attorneys,  nor 
attorneys  as  counsellors  in  this  court. — Rule  of  Court,  Feb.  Term,  1790, 
2  Dallas,  399.  In  August,  1801,  the  court  declared  that  counsellors 
might  be  admitted  as  attorneys,  on  taking  the  usual  oath,  but  this  did  not 
mean  or  imply,  that  if  a  counsellor  was  thus  admitted  as  attorney,  he 
could  continue  to  act  as  counsellor.  He  must  make  his  election  between 
the  two  degrees.  They  shall,  respectively,  take  the  following  oath  : — 
"  I do  solemnly  swear,  that  I  will  demean  myself  as  an  at- 
torney (or  counsellor)  of  the  court,  uprightly,  and  according  to  law  ;  and 
that  I  will  support  the  constitution  of  the  United  States." — Rule  of  Court, 
Feb.  Term,  1780,  1791.     Art.  607. 

In  all  the  other  courts  of  the  United  States,  as  well  as  in  the  courts 
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of  New  York,  and  the  other  States,  the  same  person  can  be  admitted  to 
the  two  degrees  of  attorney  and  counsel,  and  exercise  the  power  of  each. 
By  act  of  Congress,  September  24th,  1789,  §  35,  parties  are  permitted  to 
appear  and  manage  their  own  causes  personally. 

After  the  publication  of  the  twelve  tables,  suitors  at  Rome  were 
obliged  to  resort  to  the  assistance  of  their  patrons,  and  judicial  proceed- 
ings became  the  study  and  practice  of  a  distinct  and  learned  body  of 
men. — Gravina,  de  Ortu  et  Prog.  Jur.  Civ.,  sec.  33,  40.  The  division  of 
advocates  into  attorneys  and  counsel  has  been  adopted  from  the  prevail 
ing  usage  in  the  English  courts. 

The  business  of  the  former  is  to  carry  on  the  practical  and  more 
mechanical  parts  of  the  suit,  and  of  the  latter  to  draft,  or  review  and  cor- 
rect the  special  pleadings,  to  manage  the  cause  at  the  trial,  and  also  dur- 
ing the  whole  course  of  the  suit,  to  apply  established  principles  of  law 
to  the  exigencies  of  the  case. — 1  Kent's  Comm.,  307. 


PRIVILEGE  AND  AUTHORITY  OF  ATTORNEY, 
RIGHTS  OF  CLIENT,  &c. 

1.  Has  an  attorney  at  law  a  right  to  receive  a  bond  from  the  debtor  in 
discharge  of  the  claim  1 

Not  without  the  consent  of  the  client ;  to  make  the  payment  good  it 
must  be  an  actual  payment  in  money,  nothing  short  of  which  will  bind  the 
client ;  and  if  the  attorney  apply  the  claim  in  payment  of  his  own  debt, 
the  client  is  not  bound. — Commissioners  v.  Rose,  1  Desau.  Rep.,  469. 
Treasurers  v.  M1  Dowel I,  1  Hill.,  184.  Kirk  v.  Glover,  5  Stewart  Sr  Port., 
34.  Gullet  v.  Lewis,  3  Stew.,  23.  Cost  v.  Genette,  1  Porter,  212.  Craig 
v.Ely,  5  Stew.  Sr  Port.,  354.  Smock  v.  Bey,  5  Rand.,  639.  Herbert  v. 
Alexander,  2  Call.,  498. 

Nor  has  an  attorney  in  a  suit  any  authority  to  discharge  a  debtor 
from  execution,  on  payment  of  a  sum  less  than  the  amount  of  the  judg- 
ment.— Lewis  v.  Gamage,  1  Pick.,  347.     5  Peters,   113. 

An  attorney  can  do  no  act,  in  the  management  of  an  execution,  that 
will  release  a  surety,  to  his  client's  prejudice. — Givens  v.  Briscoe,  3  J.  J. 
Marsh.,  534. 

He  only  represents  the  plaintiff  or  defendant  in  court,  to  dosuch  acts 
as  the  plaintiff  or  defendant,  if  in  court,  might  do  himself,  but  he  has  no 
right  to  enter  into  private  or  executory  contracts. — Herbert  v.  Alexander, 
2  Call.,  498. 

2.  Does  not  the  law  often  interpose  to  declare  transactions  between 
attorney  and  client  void,  which,  between  other  persons,  would  be  held 
valid  1 

It  does.  The  situation  of  an  attorney  or  solicitor,  puts  it  in  his 
power  to  avail  himself,  not  only  of  the  necessities  of  his  client,  but  of  his 
good  nature,  liberality  and  credulity,  to  obtain  undue  advantages,  bargains, 
and  gratuities ;  hence  the  law,  with  a  wise  providence,  watches  over  and 
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guards  the  interest  of  the  client  in  such  a  predicament. — Wright  v.  Proud, 
13  Yes.,  136.  Wells  v.  Middleton,  1  Coze's  Rep.,  112,  125.  3  Peere 
Will.,  131.  Wood  v.  Dowries,  18  Fe».,  126.  Walmesly  v.  Booth,  2  ./7/A:. 
i?(7?.,  25.  1  Fonbl.  Eq.,  b.  1,  c/a.  4,  §  12.  Barnesly  v.  PoW,  1  Pm.,  284. 
Bulkleyv.  Wilford,  1  Clarke  fr  Finns  Rep.,  102,  177  fo  181. 

In  all  such  cases,  the  law,  in  order  to  prevent  undue  advantage,  from 
the  unlimited  confidence,  affection,  or  sense  of  duty,  which  the  relation 
naturally  creates,  requires  the  utmost  degree  of  good  faith  {uberrima  fides) 
in  all  transactions  between  the  parties;  not  that  the  law  considers  so 
much  the  bearing  or  hardship  of  its  doctrine  upon  particular  cases,  as  it 
does  the  importance  of  preventing  a  general  public  mischief,  which  may 
be  brought  about  by  means,  secret  and  inaccessible  to  judicial  scrutiny, 
from  the  dangerous  influences  arising  from  the  confidential  relation  of  the 
parties. — Wood  v.  Dowries,  18  Ves.,  126.  By  establishing  the  principle, 
that  while  the  relation  of  client  and  attorney  subsists  in  its  full  vigor,  the 
latter  shall  derive  no  benefit  to  himself  from  the  contracts  or  bounty,  or 
other  negotiations  of  the  former — Jones  v.  Tripp,  Jac.  Rep.,  322.  God- 
dardv.  Carlisle,  9  Price's  Rep.,  169 — it  supersedes  the  necessity  of  any 
inquiry  into  the  particular  means,  extent,  and  exertion  of  influence,  in  a 
given  case  ;  a  task  often  difficult  and  ill  supported  by  evidence,  which  can 
be  drawn  from  satisfactory  sources.  —  Wells  v.  Middleton,  1  Coze's  Rep., 
125.  Wright  v.  Proud,  13  Ves.,  137.  Cheslyn  v.  Da/by,  2  Young  6; 
Coll.,  194,  195.  Nor  indeed  is  it  necessary  to  establish  that  there  has 
been  fraud  or  imposition  practised  upon  the  client.  But  the  burthen  of 
establishing  its  perfect  fairness,  adequacy,  and  equity,  is  thrown  upon  the 
attorney.  If  no  such  proof  is  established,  the  courts  of  equity  treat  the 
case  as  one  of  a  constructive  fraud. — Gibson  v.Jewes,  6  Ves.,  278.  Mon- 
tesque  v.  Sandys,  18  Ves.,  313.  Bellow  v.  Russell,  1  B.  Sf  Beatty's  Rep., 
104,  107.  Harris  v.  Tremenheere,  15  Ves.,  34,  39.  Cane  v.  Lord  Allen, 
2  Dow's  Rep.,  289,  299.  Jones  v.  Thomas,  2  Y.  $  Coll.,  498.  Ormond 
v.  Hutchinson,  13  Ves.,  51.  Beaumont  v.  Boullbee,  5  Ves.,  485.  Gartside 
v.  Isherwood,  1  Bro.  Ch.  R.  App.,  558,560,  561.  Proof  v.  Mine's  Cas., 
T.  Talb.,  111.  Walmsley  v.  Booth,  2  ~1tk.,  29.  Oldham  v.  Hand,  2  Ves., 
259.  Wells  v.  Middleton,  1  Coze,  112,  125.  Morse  v.  Royal,  12,  Vesey, 
371.  It  is  the  general  policy  of  courts  of  justice,  in  cases  between  client 
and  attorney,  to  protect  the  client ;  and  for  this  reason,  a  judgment  obtained 
by  a  solicitor  against  his  client  for  security  for  costs,  will  be  overhauled, 
even  after  a  considerable  lapse  of  time. — J\"ewman  v.  J'ayne,  4  Bro.  Ch. 
R.,  350.  S.  C.  2  Ves.,  Jr.,  200.  Starr  v.  Vanderheyden,  9  Johns.,  253. 
Miles  v.  Irwin,  1  McCord,  ch.  524.  Bibb  v.  Smith,  1  Dana,  582.  Phelps 
v.  Overton,  4  Hayw.,  292.  Hose  v.  Mynatt,  7  Yerg.,  30.  Mitchell  v.  Bell7 
1  Taylor,  61.  Downing  v.  Major,  2  Dana,  228.  7  Yerg.,  30.  4  Johns. 
Ch,  118.  Leisi/igring  v.  Black,  5  Watts,  303.  Langs/aff'ev.  Taylor,  14 
Ves.  R.,  262.  Wood  v.  Downes,  18  Fes.,  120,  127.  Pitcher  v.  Aig^,  9 
Prince's  R.,  79.     Draper's  Company  v.  Davis,  2  ^M;.,  295. 

If  an  attorney  employed  by  the  party,  should  designedly  conceal  from 
his  client  a  material  fact,  or  principle  of  law,  by  which  he  should  gain  an 
interest,  not  intended  by  the  client,  it  will  be  held  a  positive  fraud,  and  he 
will  be  treated  as  a  mere  trustee  for  the  benefit  of  his  client  and  his  rep- 
resentatives.    And  in  a  case  of  this  sort,  it  will  not  be   permitted  to  the 
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attorney  to  set  up  his  ignorance  of  law,  or  his  negligence,  as  a  defence  or 
an  excuse.  It  has  been  justly  remarked,  that  it  would  be  too  dangerous  to 
the  interests  of  mankind  to  allow  those,  who  are  bound  to  advise,  and 
who  ought  to  be  able  to  give  good  and  sound  advice,  to  take  advantage  of 
their  own  professional  ignorance,  to  the  prejudice  of  others.  Attorneys 
must,  from  the  nature  of  the  relation,  be  held  bound  to  give  all  the  infor- 
mation which  they  ought  to  give,  and  not  be  permitted  to  plead  ignorance 
of  that  which  they  ought  to  know. — Lord  Eldoris  Judgment  in  the  House 
of  Lords,  in  Bulkley  v.  Wilford,  2  Clarke  8f  Finn's  Reports,  102,  177  to 
181,  183.  • 

An  attorney  or  counsellor  of  the  supreme  court  who  is  party  to  a 
suit,  has  no  privilege  as  to  the  venue. — King  v.  Burr,  20  Johns.,  274. 

The  supreme  court  will  not  assign,  as  counsel  for  a  prisoner,  one 
who  has  been  admitted  to  practise  only  in  the  common  pleas. — Common- 
wealth v.  Knapp,  9  Pick.,  496. 

By  the  common  law,  attorneys  are  privileged  from  arrest  on  mesne 
process,  and  are  entitled  to  be  proceeded  against  by  bill. —  Scott  v.  Van 
Alstyne,  9  Johns.,  216. 

An  attorney  sued  jointly  with  others  not  privileged,  is  not  entitled  to 
privilege. — Tiffany  v.  Driggs,  13  Johns.,  252.  Gay  v.  Rogers  Sr  Waite, 
3  Cow.  N.  Y.  Rep.,  368.  Blanthwarth  v.  Blackbury,  4  Salk.,  544.  Or  if 
sued  jointly  with  his  wife. — Roberts  v.  Mason,   1  Taunt.,  254. 

A  counsellor  actually  attending  court  for  the  purpose  of  making  a 
special  motion,  if  arrested  on  a  ca.  sa.  during  his  attendance,  will  be  dis- 
charged from  the  arrest. —  Humphry  v.  Cummins,  5  Wend.,  90. 

An  attorney  defendant  cannot,  by  plea,  waive  or  destroy  his  privilege, 
for  it  is  not  allowed  for  his  own  sake,  but  for  the  sake  of  the  court,  and 
the  suitors  in  it. — 9  Johns.,  216. 

Where  an  attorney  is  sued  in  an  inferior  court,  in  which  he  is  privi- 
leged from  arrest,  the  cause  cannot  be  removed  into  the  supreme  court 
by  habeas  corpus  cum  causa. —  Webb  v.  Cleveland,  9  Johns.,  266. 

A  counsellor  of  the  supreme  court  is  entitled  to  privilege. — 2  Caines1 
Rep.,  387. 

An  attorney  who  has  ceased  to  practise  for  one  year,  and  has  entered 
into  a  different  employment,  loses  his  privilege. — Brooks  v.  Patterson,  2 
Johns.  Cas.,  102.     Coleman,  133. 

An  attorney  is  privileged  from  arrest,  unless  privilege  be  taken  away 
by  rule,  though  he  do  not  show  that  he  has  acted,  as  attorney  within  a 
year. — Ogden  v.  Hughes,  2  South,  718. 

A  sheriff  cannot  take  notice  of  the  privilege  of  an  attorney  or  other 
officer,  nor  can  he  discharge  him  from  his  custody  under  process  of  the 
court,  on  his  producing  a  writ  of  privilege ;  and  if  he  do  so,  he  is  liable, 
as  far  as  an  escape,  for  the  amount  of  the  debt  and  interest. — Secor  v. 
Bell,  1  Wend.,  33. 

The  privilege  of  attorneys  of  inferior  courts  from  arrest,  by  process 
from  the  supreme  court,  does  not  extend  beyond  the  time  of  their  neces- 
sary attendance  on  those  courts. — Gibbs  v.  Loomis,  10  Johns.,  463. 

On  motion  to  set  aside  proceedings  against  an  attorney,  because  they 
were  as  against  a  common  person,  he  need  not  state  in  the  affidavit  that 
he  was  a  practising  attorney.     It  is  sufficient  that  he  swears  that  he  was 
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an  attorney  ;  which  throws  it  on  the  other  party  to  show  that  he  had  not 
practised  within  the  year.  —  Colt  v.  Gregory,  3  Cow.,  22. 

The  attorney  is  presumed  to  have  authority  to  bring-  suit  in  the  man- 
ner in  which  he  prosecutes  ;  his  want  of  authority  must  be  shown. — Nor- 
ris  v.  DoKglilass,  2  South,  817. 

The  attorney's  authority  to  appear  cannot  be  questioned  in  the  court 
of  appeal,  if  not  objected  to  in  the  court  below. — jVoble  v.  Bank  of  Ken- 
tucky, 3  Marsh.,  263. 

In  general,  the  act  of  an  attorney  binds  his  clients  ;  but  where  judg- 
ment had  been  entered  in  an  amicable  action,  by  agreement  of  attorneys, 
and  the  defendant  made  affidavit  that  he  had  never  employed  the  attorney 
whose  name  was  signed  to  the  agreement,  the  court  gave  the  defendant 
leave  to  contest  the  demand,  but  ordered  the  judgment  to  stand  as  secur- 
ity.—  Cox  v.  Nichols,  2  Yeates,  546. 

An  attorney  may  confess  judgment  without  authority  from  the  defen- 
dant, which  will  be  binding  upon  him. — McCullough  v.  Gouefner,  1  Binn. 
Penn.  Rep.,  214.  De?don  v.  JVoyes,  6  Johns.  JV*.  Y.  Rep.,  296.  Wyckoff 
v-  Bergen,  Coxe's  JV.  J.  Rep.,  214.  Morrickyuson  v.  Dorsett,  2  Harris  Sc 
GUV'S  Md.  Rep.,  374.  If  the  attorney  has  acted  without  authority,  the 
defendant  has  his  remedy  against  him  ;  but  the  judgment  is  still  regular, 
and  the  appearance  entered  by  the  attorney,  without  warrant,  is  a  good 
appearance  to  the  court. — 1  Keble,  89.  1  Salk.,  86.  Comyn's  Dig.,  tit 
Attorney  ;  (B.)  7,  (b.) 

This  rule  of  law,  though  perfectly  well  settled,  would  oftentimes  be 
unjust  in  its  operation,  if  it  was  not  so  restrained  as  to  save  the  party  who 
may  be  affected  by  it,  from  injury.  It  was,  therefore,  wisely  laid  down  by 
the  K.  B.,  in  the  time  of  Lord  Holt,  1  Salk.,  88,  that  if  the  attorney  for 
the  defendant  be  not  responsible,  or  perfectly  competent  to  answer  to 
his  assumed  client,  they  would  relieve  the  party  against  the  judgment, 
for  otherwise  a  defendant  might  be  ruined. 

Where  an  attorney  appears  for  a  party,  the  court  will  look  no  further, 
but  will  proceed  as  if  he  had  sufficient  authority,  and  leave  the  party  to 
his  action  against  him. — Ilenck  v.  Todhunter ,  7  Har.  Sf  J.,  275.  Hard- 
ing v.  Hull,  5  Har.  <f-  J.,  478.  Morrickyuson  v.  Dorsett,  2  Har.  Sf  Gill, 
374.     Jackson  v.  Stewart,  6  Johns.,  34. 

A  plea  filed  by  a  volunteer  counsel,  not  recognized  by  the  party,  or 
his  regular  attorney,  may  be  withdrawn  on  motion,  and  a  refusal  to  allow 
it  to  be  withdrawn,  is  error. — Bell  v.  Ursory,  4  Lift.,  334. 

In  Ohio,  a  party  is  not  concluded  by  the  acts  of  an  attorney  who  ap- 
pears without  authority  ;  and  if  no  process  has  been  served  onthedefen- 
dant,  the  court  will  set  aside  a  judgment,  even  at  a  subsequent  term,  ob- 
tained under  such  unauthorized  appearance. — Crichfield  v.  Porter,  3  Ham. 
Rep.,  518. 

Where  the  name  of  an  attorney  of  the  court  appears  on  the  record, 
the  court  will  not  allow  the  record  to  be  controverted. —  Coitv.  Sheldon, 
1  Tyler,  304.  Smith  v.  Bowditch,  7  Pick.,  137.  Sed  vide,  Hall  v. 
Williams,  6  Pick.,  232. 

In  New  Jersey,  it  is  not  lawful  for  two  or  more  to  create  a  partner- 
ship, and  prosecute  and  defend  suits  in  the  name  of  the  firm. — Wilson  v. 
Wilson,  2  South,  791. 
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A  partnership  may  exist  between  a  counsellor  at  law  and  an  attorney, 
in  their  professional  business ;  but  the  attorney  must  have  the  sole  and 
entire  superintendence  of  the  attorney's  business,  for  which  he  is  respon- 
sible ;  and  no  person,  on  the  ground  of  such  copartnership,  can  take  any 
part  in  the  conduct  of  a  suit,  whose  office  is  at  a  different  place  from  that  of 
the  attorney. — Woodward's  Case,  4  Johns.,  289. 

A  counsellor  of  the  supreme  court  is  privileged  from  arrest  during  the 
sitting  of  the  court,  though  not  in  actual  attendance. —  Sperry  v.  Willard,  1 
Wend.,  32.      Commonwealth  v.  Ronald,  4  Call.,  97. 

An  attorney  is  not  liable  to  imprisonment  in  an  action  for  money  collect- 
ed.— Bohanan  v.  Peterson,  9  Wend.,  503. 

Unless  an  attorney  be  so  situated,  as  to  excite  the  suspicion  of  the  court 
(as  by  advocating  inconsistent  interests),  his  authority  will  not  be  question- 
ed.—  Taliaferro  v.  Porter,  Wright,  610. 

His  authority  to  act  for  a  distant  client  continues  till  the  litigation  is  end- 
ed, unless  revoked  or  otherwise  ended ;  but  it  cannot  be  ended  by  himself 
alone,  to  his  client's  detriment. — Love  v.  Hall,  3  Yerg.,  408. 

He  cannot,  without  special  authority,  release  a  witness  who  is  liable 
over  to  his  client,  so  as  to  render  him  competent  to  testify. — Marshall  v.  Na- 
gel,  1  Bailey's  Rep.,  308.  Nor  assign  a  judgment. — Hedd  v.  Gervairs, 
Walker,  431. 

An  attorney  who  receives  a  note  for  collection,  is  authorized  by  his  gen- 
eral retainer,  to  bring  a  second  suit  on  the  note,  after  being  non-suited  in  the 
first  for  want  of  due  proof  of  the  execution  of  the  note. — Scott  v.  Elmendorf, 
12  Johns.,  315. 

An  attorney  of  record,  in  an  action  in  which  an  erroneous  judgment  is 
rendered  against  his  client,  has  authority,  and  it  is  his  duty,  to  sue  out  a  writ 
of  error  to  reverse  it,  without  special  instructions. — Grosvenor  v.  Dunfort,  16 
Mass.,  74. 

An  attorney  to  whom  a  creditor  confides  a  discretionary  power  to 
collect  a  debt,  may  bind  his  client  by  assenting  to  an  assignment  of  the 
debtor's  property  for  the  benefit  of  his  creditors.  So,  he  has  authority 
to  receive  the  amount  of  a  judgment  recovered  by  his  client  to  dis- 
charge it,  and  to  permit  a  sheriff  to  renew  an  execution  in  the  name  of 
the  client,  and  to  discontinue  a  suit.  Also,  to  bind  his  client  by  recogniz- 
ing in  his  name  to  prosecute  an  appeal  which  he  has  also  power  to 
claim  for  his  client.  Nevertheless,  a  general  power  to  defend  a  cause 
will  not  authorize  him  to  execute  an  appeal  bond  in  his  client's  name. — 
Holbrookes  Case,  5  Cow.,  35.  Adams  v.  Robinson,  1  Pick.,  462.  Fostor 
v.  Blount,  1  Overt.,  343.  Fine  v.  Pitner,  Ibid.,  299.  Gaillard  v.  Smart, 
6  Cow.,  385.  S  Greenl,  324.  Cheever  v.  Mirrock,  2  N.  Hamp.,  376. 
Gordon  v.  Colidge,  1  Sumner,  537.  Lewis  v.  Gamoge,  1  Pick.,  347. 
Commissioners  v.  Rose,  1  Desaus.,  469.  Canterbury  v.  Commonwealth,  1 
Dana,  416.  Wilson  v.  Stokes,  4  Mumf.,  455.  Branch  v.  Burnley,  1 
Call.,  147.  Brackett  v.  Norton,  4  Conn'.,  517.  Langdon  v.  Potter,  13 
.Mass.,  320. 

If  the  client  receive  the  execution  into  his  own  hands,  and  pay  the 
attorney  his  costs,  the  power  of  the  attorney  ceases,  and  he  will  no  longer 
be  authorized  to  receive  the  money  due  on  the  execution. — Parker  v.  Down- 
ing, 13  Mass.,  465. 
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A  defendant  who  pays  money  to  one  of  the  attorneys  in  a  cause,  who  is 
not  the  attorney  on  record,  and  who  afterwards  absconds,  after  notice  to  the 
contrary,  pays  it  in  his  own  wrong. —  Wurt  v.  Lee,  4  Yeates'  Rep.,  7. 

The  general  authority  of  the  plaintiff's  attorney  ceases  with  the  judg- 
ment, or  at  least  with  the  issuing  of  an  execution  within  the  year. — Jackson 
v.  Bartlett,  3  Johns.,  361.     5  Pet.  113. 

The  acknowledgment  of  satisfaction,  or  a  discharge  of  a  judgment  by 
an  attorney,  binds  his  client. —  Wyckoffv.  Bergen,  Cox,  214. 

But  the  plaintiff's  attorney,  from  his  general  character  of  attorney,  has 
no  authority  to  discharge  the  defendant  from  execution  on  a  ca.  sa.  without 
satisfaction. — Jackson  v.  Barllelt,  8  Johns.,  361.  5  Pet.,  113.  Kellog  v.  Gil- 
bert, 10  Johns.,  220.  Nor  to  release  the  sureties  of  his  client's  debtor. — 
Givens  v.  Briscoe,  3  J.  J.  Marsh.,  532. 

Nor  to  make  his  clients  the  bailiff's  of  their  debtors,  by  receiving  securi- 
ties to  collect  and  thereby  to  render  them  liable  to  an  action  of  account. — 
Langdonv.  Potter,  13  Mass.,  320. 

Although  the  authority  of  an  attorney  at  law  ceases  with  the  judg- 
ment, yet  payment  to  the  attorney  is  now  settled  to  be  payment  to  the 
party. — Commissioners  v.  Rose,  1  JJesaus.,  469.  Treasurers  v.  McDowal,  1 
Hill,  184. 

The  plaintiffs  attorney  has  authority,  under  his  general  warrant,  to  direct 
the  sheriff"  as  to  the  time  and  manner  of  enforcing  the  execution. —  Gorham 
v.  Gale,  7  Cow.,  739.  Lynch  v.  Commonwealth,  16  S.  §  R.,  368.  Erwin 
v.  Blake,  8  Pet.,  18. 

A  plaintiff's  attorney  cannot,  under  his  general  authority,  purchase  land, 
sold  under  an  execution  issued  in  the  cause  for  the  benefit  of  his  client,  and 
as  his  trustee. — Bearchley  v.  Root,  11  Johns.,  464. 

When  an  execution  is  levied  on  land,  the  debtor  may  pay  the  debt,  &c, 
to  the  plaintiff's  attorney,  at  any  time  before  the  year  has  elapsed,  and  such 
payment  will  bind  the  judgment  creditor. — Gray  v.  Wass,  1  Greenl.,  257. 
Erwin  v.  Blake,  8  Pet.,  18. 

The  authority  of  an  attorney  determines  when  judgment  is  obtained  : 
if,  however,  he  afterwards  receive  money,  he  may  acknowledge  satisfaction 
on  the  record,  but  he  will  not  be  permitted  to  compromise  his  client's  rights 
by  any  executory  contract,  or  any  voluntary  act  of  his  own. —  Treasurers  v. 
McDowal,  1  HiWsRep.,  184. 

The  possession  of  a  note  is  prima  facie  evidence  of  property  therein, 
although  it  is  payable  to  another  and  not  endorsed  ;  as  if  one  confide  the  col- 
lection of  a  note  to  an  agent,  and  he  put  it  in  the  hands  of  an  attorney  to  col- 
lect, with  directions  to  pay  the  proceeds  in  satisfaction  of  a  debt  due  by  him 
(the  agent)  to  a  stranger,  and  the  attorney  do  so  without  notice  of  the  agen- 
cy ;  the  principal  is  not  entitled  to  recover  the  amount  from  the  attorney. — 
Penny  v.  Caldwell,  1  Bail.  Rep.,  345. 

A  promissory  note  given  as  a  fee  to  a  solicitor  in  equity  for  managing  a 
suit  in  equity,  may  be  apportioned  when  the  solicitor  died  before  the  termi- 
nation of  the  suit ;  and  his  representatives  will  be  limited  to  the  recovery  of 
such  proportion  of  the  amount  of  the  note  as  the  services  actually  rendered 
bear  to  the  whole,  which  were  to  be  performed  in  consideration  of  the  note.— 
Clendinen  v.  Black,  2  Bail.  Rep.,  488. 
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In  suits  requiring  great  professional  labor,  where  much  time  must  ne- 
cessarily be  consumed,  and  diligence  and  skill  required  in  the  preparation  and 
management  of  them,  an  attorney  may  rightfully  and  legally  charge,  by  way 
of  counsel  fee,  a  sum  proportioned  to  the  value  of  the  services,  and  which  a 
jury,  upon  evidence  before  them,  are  competent  to  ascertain  and  decide 
upon. — Duncan  v.  Breilhaupt  fy  Huger,  1  McCord's  R.,  149. 

The  attorney  on  record  cannot,  without  special  authority,  execute  a  valid 
release  to  one  who  is  liable  over  to  his  client,  in  order  to  render  him  a  com- 
petent witness. — Ma? shall  v.  Nagle  <3f  Thompson,  1  Bail.  R.,  30S. 

An  attorney  who  has  recovered  judgments  in  behalf  of  his  client  against 
the  drawer  and  endorser  of  a  note,  has  no  authority  as  such  attorney,  upon 
payment  of  the  debt  by  the  endorser,  to  assign  over  to  him  the  judgment 
against    the    drawer ;   his    agency    extends    no    farther    than    to    su£    f°r»tsfc 
and  recover  the  debt,  and  receive  the  moneys. — Noonan  v.  Gray,  1  lbid.7 

437- 

An  attorney  gave  a  receipt  for  certain  notes  for  collection,  and  after  his 

death  an  action  was  brought  against  his  executors  for  moneys  had  and  receiv- 
ed, and  the  receipt  was  the  only  evidence  relied  on  to  charge  the  testator's 
estate.  It  was  adjudged  that  this  evidence  was  insufficient,  and  the  plaintiff 
was  bound  to  prove  the  actual  receipt  of  money  or  other  payments  or  a  dis- 
charge by  the  attorney  on  account  of  the  notes. — Khun  <$f  Faust  v.  Execu- 
tors of  Hunt,  Brev.  Mss.  Rep. 

A  compromise  acquiesced  in  for  years  by  the  principal,  will  bind  him  for 
ever. — Mayor  v.  Foulkrod,  4  Wash.  C.  C,  511. 

A  ratification  of  the  proceedings  of  an  attorney  in  a  suit,  if  made  with- 
out full  knowledge  of  all  the  material  facts,  will  not  bind  the  client. —  Wil- 
liams v.  Reed,  3  Mason,  405. 

Verbal  authority  to  appear  in  a  cause  is  not  sufficient  to  enable  an  attor- 
ney to  release  the  interest  of  a  witness. — Murray  v.  House,  11  Johns.  Rep., 
464. 

It  is  held  in  Kentucky,  that  an  attorney's  power  ceases  when  judg- 
ment is  obtained,  and  that  he  has  no  authority  to  revive  or  reverse  the  judg- 
ment without  a  new  warrant  of  attorney. — Richardson  v.  Talbot,  2  Bibb., 
382. 

In  Maine  an  attorney's  authority  continues  till  the  judgment  is  satisfied.— 
Gray  v.  Wass,  1  GreenL,  257. 


DUTIES  AND  LIABILITIES  OF  ATTORNEY. 

1.  Is  not  an  attorney  bound  to  use  care,  skill  and  integrity  in  his  pro- 
fession ? 

He  is,  and  if  he  be  not  deficient  in  any  of  these  essential  requisites, 
he  is  not  responsible  for  any  error  or  mistake  arising  in  the  exercise  of 
his  profession.— 4  Burr.,  2061,  and  see  4  B.  Sr  A.,  202.  3  Barn.  Sf 
Ores.,  738.  5  Dowl.  8f  Ryl.,  635.  S.  C.  1  Ry.  8f  Mo.,  317.  2  Car. 
Sf  P.,  113,  S.  C.  To  use  the  words  of  Lord  Mansfield  in  the  case  of 
Pitt  v.  Yalden,  "  that  part  of  the  profession  which  is  carried  on  by  attor- 
neys is  liberal  and  reputable,  as  well  as  useful  to  the  public,  when  they 
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conduct  themselves  with  honor  and  integrity ;  and  they  ought  to  be  pro- 
tected, where  they  act  to  the  best  of  their  skill  and  knowledge  ;  but  every 
man  is  liable  to  error."  And  his  lordship  added,  "  he  should  be  very 
sorry,  that  it  should  be  taken  for  granted,  that  an  attorney  is  answerable 
for  every  error  or  mistake,  and  liable  to  be  punished  for  it,  by  being  char- 
ged with  the  debt  sued  for.  A  counsel  may  mistake  as  well  as  an  at- 
torney, yet  no  one  will  say  that  a  counsel  who  has  been  mistaken,  shall  be 
charged  with  the  debt.  The  advice  of  a  counsel  is  indeed  honorary,  and 
he  does  not  demand  a  fee  for  it ;  the  attorney  may  demand  a  compensa- 
tion ;  but  neither  of  them  ought  to  be  charged  with  the  debt  for  a  mistake. 
Not  only  counsel,  but  judges  may  differ,  or  doubt,  or  take  time  to  con- 
sider ;  therefore  attorneys  ought  not  to  be  liable,  in  cases  of  reasonable 
doubt." 

But  in  ordinary  cases,  if  an  attorney  be  deficient  in  skill  or  care,  by 
which  a  loss  arises  to  his  client,  he  is  liable  to  a  special  action  on  the 
case  for  damages.— 2  Wills.,  325.  8  Moore,  340.  1  Bing.,  347.  S.  C 
Ecclcs  v.  Stevenson,  3  Bibb.,  517.  Crooker  v.  Hutchinson,  2  Chip.,  117. 
Dearborn  v.  Dearborn,  15  Mass.,  316.  Huntington  v.  Rumnil,  3  Day,  390. 
Bracket  v.  Norton,  4  Conn.,  517.  And  whenever  an  attorney  disobeys 
the  lawful  instructions  of  his  client,  and  a  loss  ensues,  the  attorney  is  re- 
sponsible for  the  loss. — Gilbert  v.  Williams,  8  Mass.,  51.  And  where 
two  attorneys  are  in  partnership,  and  one  does  the  business  of  a  client 
unskilfully,  both  are  liable  to  him  in  damages. —  Warner  v.  Griswold,  8 
Wend.,  665.  And  a  demand  on  one  is  a  demand  on  both. — McFarland  v. 
Crary,  8  Cow.,  253.  But  where  a  loss  ensues  to  the  client  by  negligence 
of  the  attorney,  damages  are  to  be  measured  by  the  amount  of  the  loss 
actually  sustained,  and  not  by  the  nominal  amount  of  the  demand  in  col- 
lection. And  any  fact  which  will  tend  to  reduce  the  value  of  the  debt 
below  the  nominal  amount  is  proper  to  be  considered  by  the  jury. — 
Crooker  v.  Hutchinson,  2  Chip.,  117.  EccUs  v.  Stephenson,  3  Bibb.,  517. 
In  a  suit  against  him  for  such  loss,  the  attorney  may  show  that  the  plaintiff 
had  another  remedy,  which  he  has  successfully  pursued. — Huntington  v. 
Rumnill,  3  Day,  390. 

Where  the  evidence  of  a  debt  then  due  is  left  with  an  attorney,  who 
gives  a  general  receipt  for  it,  it  will  be  presumed  that  he  received  it  for 
the  purpose  of  collection,  and  if  any  action  be  brought  against  him  for  his 
negligence,  by  which  the  debt  was  lost,  it  is  incumbent  on  him  to  show 
that  he  received  it  for  some  other  purpose. — Executors  of  Smedes  v.  El- 
mendorf,  3  J.  R.,  185.  In  all  cases,  whether  there  has  been  negligence 
or  not,  the  onus  probandi  that  diligence  would  have  been  ineffectual,  lies 
on  the  defendant. — Brown  v.  Digglos,  2  Chittyh  Rep.,  311.  But  an  at- 
torney is  not  bound  to  proceed  in  a  suit  unless  the  client  pays  his  costs ; 
nor  will  the  court  compel  him  to  proceed  without  his  costs  are  paid  or 
secured. — Castro  v.  Bennet,  2  J.  R.,  296.  Gleason  v.  Clarke,  9  Cowen's 
Rep.,  bl. 

Where  an  attorney  receives  a  demand  for  collection,  and,  without  the 
client's  knowledge,  delivers  it  to  another  attorney,  who  collects  and  fails  to 
pay  it  over,  the  first  attorney  is  liable  for  the  money. — Pollard  v.  Rowland, 
2  Black/.,  22.  And  where  an  attorney  appears  and  defends  for  another, 
and  receives  money,  as  attorney,  due  to  his  assumed  client,  in  an  action 
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by  the  latter  against  the  former,  he  is  estopped  to  deny  that  he  is  attorney. — 
M'Farland  v.  Creary,  8  Cow.,  253. 

If  a  party  suffer  any  injury  by  an  attorney's  appearing  for  him  without 
authority,  he  has  a  remedy  by  action  against  the  attorney. — Coit  v  Sheldon, 
1  Tyler,  304.  Field  v.  Gibbs,  Peters'  C.  C,  155.  Sinith  v.  Bowditch,  7 
Pick.,  138.  Manicuyson  v.  Dorsett,  2  Har.  Sf  Gill,  374.  In  England,  the 
court,  in  some  cases,  will  order  an  attorney  to  pay  costs  to  his  own  client  for 
neglect. —  Say  Rep.,  50,  172.  3  Taunt.,  484.  And  see  4  Moore,  171. 
Or  to  the  opposite  party  for  vexatious  and  improper  conduct. — 2  Burr.,  654. 
And  see  Hull.  Costs,  2d  edition,  485,  8fc.  4  Durnford  Sf  East,  371.  3 
Taunt.,  492.  1  Chit.  Rep.,  44.  80.  5  Barn.  Sf  Aid.,  533.  1  Dowl.  &f 
Ryl.,  142.  S.  C.  3  Bing.,  423.  Where  an  attorney  undertook  to  procure 
the  attendance  of  material  witnesses,  and  in  consequence  of  neglect  the 
plaintiff  was  non-suited ;  the  attorney  was  held  liable  for  damages  which 
ensued  by  such  neglect. — Reese  et  al.  v.  Rigby,  4  B.  8f  A.,  202.  In  an 
action  against  an  attorney  for  negligently  preparing  the  memorial  of  an 
annuity,  whereby  the  purchaser  lost  his  security,  Lord  Ellenborough  held 
that  an  attorney  was  only  liable  for  crassa  negligentia — and  that  if  he 
mistakes  where  there  was  a  reasonable  doubt  of  the  law  upon  the  subject, 
he  is  not  liable. — Kakie,  Esq.  v.  Chandless,  Gent,  one,  &fc,  3  Canipb.,  17. 
It  is  not  usual,  however,  for  the  court  to  interfere  in  a  summary  way,  tor  a 
mere  breach  of  promise,  where  there  is  nothing  criminal ;  or  on  account 
of  negligence  or  unskilfulness,  except  it  be  very  gross  ;  or  for  the  miscon- 
duct of  an  attorney,  independently  of  his  profession. — 2  Wils.,  371.  2  Moore, 
665.  1  Bing.,  102,  105.  4  Burr.,  2060.  2  Black.  Rep.,  780.  1  Chit. 
Rep.,  651,  2.  Say  Rep.,  50,  169.  4  Barn.  Sf  Aid.,  47.  2  Chit.  Rep., 
68.     1  Bing.,  91. 

An  attorney  is  not  liable  to  imprisonment  in  an  action  for  moneys  col- 
lected ;  if  the  plaintiff  seeks  to  imprison  him,  he  must  proceed  by  attach- 
ment as  for  contempt. — Bohanon  v.  Paterson,  9  Wend.,  503.  Nor  is  he 
liable  to  be  sued  for  money  collected  for  another,  till  demand  made,  or  orders 
to  remit ;  he  is  in  no  default  until  he  receives  orders  from  his  principal. — 
Taylor  v.  Armisted,  3  Call.,  200.  Taylor  v.  Bates,  5  Cowen,  376.  Fergu- 
son's Case,  6  Cow.,  596.  Staples  v.  Staples,  4  Greenl.,  533.  Contra, 
Coffin  v.  Coffin,  7  Greenl.,  298. 

Where  an  attorney  is  liable  for  a  debt  lost  by  his  negligence,  he  is 
chargeable  for  the  principal  of  the  debt  so  lost,  but  not  with  interest  thereon. — 
Rootes  v.  Stone,  2  Leigh.,  650. 


OF  PRIVILEGED  COMMUNICATIONS,  &c,  TO  AN  ATTORNEY, 
AND  WHEN  HE  MAY  BE  A  WITNESS  IN  HIS  CLIENT'S 
CAUSE,  &c. 

1.  Can  communications  made  to  an  attorney,  in  his  professional  capacity, 
by  an  owner  of  property,  respecting  a  transfer  of  it,  be  disclosed  in  evidence 
by  the  attorney  1 

They  cannot. — Foster  v.  Hall,  12  Pick.,  89.     S.  P.  Beltzhoover  v. 
Blackstock,  3  Watts,  20. 
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A  counsel,  attorney  or  solicitor,  shall  not  be  required  nor  permitted 
to  divulge  any  matter  communicated  to  him  in  professional  confidence. 
The  privilege  is  not  that  of  the  attorney,  but  of  the  client. — Parker  v. 
Carter,  4  Mum/.,  273.  Rhoades  v.  Selin,  4  Wash.  C.  C.,71S.  Heister 
v.  Davis,  3  Ycates,  4.  Yordan  v.  Hess,  13  Johns.,  492.  Chirac  v.  Rein- 
icker,  11  Wheaton,  280.  Rogers  v.  Dare,  Wright,  136.  Crawford  v. 
McKissack,  1  Porter,  433.  The  English  law  is  the  same  even  where  the 
attorney  is  not  a  party  to  the  cause  before  the  court. — Rex  v.  Withers,  2 
Camp.,  578.  The  same  where  confidential  communications  are  made 
through  the  medium  of  an  interpreter. — Du  Barrels  Case,  cited  Wilson  v. 
Rastal,  4  T.  R.,  756.  Nor  can  he  be  examined  as  to  propositions  he 
has  been  instructed  to  make. —  Gainsford  v.  Crammer, 2  Campb.,  9.  Nor 
is  an  attorney  obliged  to  expose  his  client  to  be  taken  in  execution  after 
judgment  by  informing  the  plaintiff  where  he  resides.—  Hooper  v.  Har- 
court,  1  H.  B.,534.  Nor  can  an  attorney  be  compelled  to  produce  deeds 
or  papers  intrusted  to  him  by  his  client  in  order  to  support  an  indictment 
for  forgery  against  him.  —  The  King  v.  Dixon,  3  Burr.,  1687.  The  confi- 
dence reposed  in  the  counsel  must  be  preserved  for  ever. — Wilson  v.  Ras- 
tall,  2  T.  R.,  756.  And  professional  confidence  extends  to  any  person 
employed  to  manage  a  cause  as  counsel. — Bean  v.  Quimby,  5  New  Hamp. 
Rep.,  94.  In  this  case  the  plaintiff  called  one  Nicholls  as  a  witness,  who 
acted  as  attorney,  and  whose  name  was  entered  on  the  docket  as  such, 
and  proposed  to  inquire  as  to  communications  made  to  him  by  the  defen- 
dant in  error.  Per.  Cur.,  it  is  contended  on  behalf  of  the  plaintiff  in  error, 
that  the  privilege  of  clients  to  have  their  communications  to  counsel  kept 
secret  extends  only  to  communications  made  to  professional  men,  and  not 
to  those  made  to  any  other  description  of  persons,  whom  they  may  choose 
to  employ  to  manage  a  cause.  But  we  are  inclined  to  think  that  the  law  is 
not  so  in  this  State. 

The  statute  of  February  17th,  1791,  enacts,  "that  the  plaintiff  or 
defendant,  in  any  case,  prosecution,  or  suit,  being  a  citizen  of  this  State, 
may  appear,  plead,  or  defend,  in  his  proper  person,  or  by  such  other  citi- 
zen of  this  State,  being  of  good  and  reputable  character  and  behavior,  as 
he  may  engage  and  employ,  whether  the  person  so  employed  be  admitted 
as  an  attorney  at  law  or  not."  This  statute  gives  in  express  terms,  to 
every  citizen  of  this  State,  the  right  to  have  his  cause  managed  by  any 
person  of  good  moral  character,  whom  he  may  see  fit  to  employ  ;  and  we 
think  this  right  includes,  as  a  necessary  incident,  without  which  it  cannot 
be  safely  employed,  the  right  to  instruct  those  who  may  be  thus  employed, 
and  to  have  the  trust  and  confidence  thus  reposed,  preserved  inviolate  in 
all  cases ;  and  this  restriction  is  not  confined  to  facts  disclosed,  in  relation 
to  suits  actually  depending  at  the  time,  but  extends  to  all  cases  in  which 
a  client  applies  to  his  counsel  or  attorney  for  his  aid  in  the  line  of  his 
profession  ;  and,  as  has  been  previously  remarked,  this  confidence  must 
be  preserved  for  ever. — Parker  v.  Carter  et  ai,  4  Mum/.  Va.  Rep.,  p.  273. 
Wilson  v.  Restal,  4  T.  R.,  756.  A  mere  gratuitous  communication  may 
be  disclosed. —  Cobden  v.  Ihndrick,  4  Term  Rep.,  431.  And  so  it  may  be 
where  the  attorney  is  not  in  professional  confidence. — Rex  v.  Watkinson, 
2  Stra.,  1122.  Or  where  the  witness  does  not  act  in  the  capacity  of  an 
attorney  or  clerk  in  court. — 2  Petersdorf,  568.     It  has  been  decided  that 
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he  may  be  examined  as  to  the  time  of  the  execution  of  a  deed.— Lord  Say's 
Case,  10  Mod.,  41.  Or  if  the  deed  be  lost,  to  prove  the  contents  of  it. — 
Robson  et  al.  v.  Kemp,  4  East,  235.  So  a  counsel  may  be  asked  whether 
he  had  been  retained  by  a  party  as  counsel  or  attorney,  but  he  cannot  be 
asked  what  claim  or  title  he  was  employed  to  maintain. — C  ac  v.  Reinicker, 
11  Wheat.,  280. 

He  may  be  required  to  disclose  the  name  of  his  client,  in  any  particular 
suit ;  but  not  to  testify  concerning  the  situation  of  an  instrument  at  the  time 
it  was  placed  in  his  hands  to  be  put  in  suit. — Brown  v.  Payson,  6  IV.  Hamp., 
443.     Baker  v.  Arnold,  1  Baines,  258. 

But  if,  after  the  relation  of  attorney  and  client  has  ceased,  the  client  volun- 
tarily repeat  to  the  attorney  what  he  had  communicated  while  that  relation 
existed,  the  attorney  is  a  competent  witness  as  to  this  communication. — 
Yordon  v.  Hess,  13  Johns.,  492. 

An  attorney  or  counsel,  who,  as  such,  has  been  entrusted  with  papers, 
is  not  bound  to  produce  them  in  evidence,  on  the  call  of  the  opposite  party,  or 
of  a  third  person. — Jackson  v.  Burtiss,  14  Johns.,  391.  Lynde  v.  Judde,  3 
Day,  499.     Durkee  v.  Leland,  4  Verm.,  612. 

Yet  he  may  be  called  on  to  prove  the  existence  of  such  papers,  and  that 
they  are  in  his  possession,  so  as  to  enable  the  opposite  party,  on  the  attorney's 
refusal  to  produce  them,  to  give  parole  evidence  of  their  contents. — Rhoades 
v.  Selin,  4  Wash.  C.  C,  718.  Brandt  v.  Klein,  17  Johns.  R.,  335.  Jack- 
son-v.  McVey,  IS  Johns.,  330. 

Attorneys  are  bound  to  testify  as  to  any  matter  concerning  their  clients, 
which  has  come  to  their  knowledge  in  any  other  way  than  by  confidential 
communication. — Rhoades  v.  Selin,  4  Wash.  C.  C.,719.  Rodgers  v.  Dare, 
Wright,  163.  And  as  to  the  handwriting  of  his  client,  if  a  knowledge  there- 
of is  acquired  without  any  communication  from  him. — Johnson  v.  Daverne, 
19  Johns.,  134. 
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1.  Has  not  an  attorney  a  lien  on  a  judgment  recovered  for  his  costs  ? 

He  has ;  and  if  the  defendant,  after  notice  from  the  attorney,  pay  the 
amount  of  the  judgment  to  the  plaintiff,  without  satisfying  the  attorney  for 
his  costs,  it  is  in  his  own  wrong,  and  he  is  liable  to  the  attorney  for  the 
amount  of  his  bill. — Power  v.  Kent,  1  Cow.,  172.  Pindar  v.  Morris,  3 
Caines,  165.  Ten  Broeckv.  Dewitt,  10  Wend.,  617.  Martin  v.  Hawkest 
15  Johns.,  405.  And  the  attorney's  right  of  lien  is  paramount  to  the  rights 
of  the  parties  in  the  suit  to  have  mutual  executions  set  off  against  each 
other. — Grant  v.  Hazeltine,2  New  Hamp.  Rep.,  541.  Sharpley  v.  Bellows, 
4  N.  H  R.,  347.  Dunktee  v.  Lock,  13  Mass.  R.,525.  Martin  v.  Hanks, 
15  Johns.  N.  Y.  Rep.,  405.  Baker  v.  Cooke,  U  Mass.  R.,  236.  But  he 
has  no  lien  on  a  judgment  that  can  vary  the  rights  of  third  persons. — Rum- 
rill  v.  Huntington,  5  Day's  Com.  R.,  163.  Bacon  v.  Warner,  1  Root,  349. 
Williams  v.  Smith,  2  Root,  464.  Before  judgment  the  client  may  settle 
the  action,  and  discharge  the  other  party,  without  the  attorney's  consent, 
or  reference  to  his  claim  for  fees,  &c. — Foot  v.   Tewkshury,  2   Verm.,  97. 
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Getchell  v.  Clarke,  5  Mass.,  309.  Potter  v.  Mayo,  3  Greenleaf,  34.  An 
attorney  at  law  has  a  lien  upon  the  debt  which  he  has  prosecuted  to  judg- 
ment for  his  fees,  viz. —  for  the  term  attorney  and  travel  fees,  and  for  all 
money  expended  by  him  in  prosecuting  the  suit. — Ileartt  v.  Chipman,  2 
AUc.,162. 

In  Pindar  v.  Morris,  3  Caines1*  iV.  Y.  R.,  176,  it  was  held  by  the  court, 
that  where  the  defendant  has  bond  fide  paid  the  debt  and  costs  to  the  plain- 
tiff, the  court  will  order  satisfaction  to  be  entered  upon  the  judgment, 
though  the  costs  of  the  plaintiffs  attorney  have  not  been  paid.  He  has 
no  lien  upon  them  while  in  the  hands  of  the  defendants,  unless  he  gives 
notice  not  to  pay  them  over. — Vide  Lake  v.  Ingraham,  Vermont  R.,  149, 
where  the  court  held,  that  the  notice  need  not  be  personal.  Any  notice  to 
him,  which  is  of  a  character  to  obtain  credit  in  ordinary  circumstances, 
that  the  lien  will  be  insisted  upon,  is  sufficient,  and  a  subsequent  payment 
and  settlement  would  not  do  away  the  lien.  But  the  notice  does  not  pre- 
vent the  parties  from  abandoning  the  suit. — Frost  v.  Tewsbury,  2  Vermont 
Rep.,  97.  It  is  held  in  England,  to  give  an  attorney  his  lien,  his  warrant 
should  have  been  filed. —  Vansanden,  Gent.,  one,  fyc.  v.  Burt,  Gent.,  one,  &$c, 
1  D.SfR.,  168. 

An  attorney  cannot  recover  against  his  client  the  costs  of  a  suit,  in 
which  judgment  is  set  aside  for  irregularity  committed  by  himself,  nor  the 
costs  of  opposing  the  motion  to  set  aside  the  proceedings;  nor  can  he  re- 
cover for  money  paid  for  his  client,  if  it  were  paid  to  satisfy  costs  of  a  judg- 
ment of  discontinuance,  suffered  by  his  ignorance  or  neglect. — Happing  v. 
Quin,  12  Wend.,  517.  The  court  will  protect  the  attorney's  lien  for  costs  to 
the  same  extent  as  it  would  the  rights  of  a  consignee. — Bradt  v.  Koon,  4  Cow., 
416. 

An  attorney  has  a  lien  on  his  client's  papers  in  his  possession,  for  his 
costs. — St.  John  v.  Diefendorf,  12  Wend.,  261. 

In  Massachusetts  and  Maine,  an  attorney's  lien  on  a  judgment  is  given 
by  statute  only. — Baker  v.  Cooke,  11  Mass.,  236.  Potter  v.  Mayo,  3  Green- 
leafs  Rep.,  34. 


ATTORNEY  CANNOT  BE  BAIL. 

It  is  a  general  rule  of  the  court  of  King's  Bench,  that  no  attorney  of 
that,  or  any  other  court,  shall  be  bail,  in  any  action  depending  in  that  court. 
And  the  rule  applies,  though  the  person  be  not  an  attorney  in  the  same  cause. 
But  the  rule  is  confined  to  practising  attorneys. — 1  Chitt.  Rep.,  7 \4,  note. 
Petersdorjps  Abr.,  vol.  2,  p.  572.  In  case  of  Coster  v.  Watson,  15  Johns. 
N.  Y.  Rep.,  p.  535,  the  court  adopted  the  English  rule.  The  rule  pro- 
hibiting attorneys  becoming  bail,  extends  to  their  clerks. — Boulogno  v.  Van- 
trim,  Cow.  Rep.,  828.  Laing  v.  Cundale,  1  H.  Blac,  76.  And  whether  they 
be  articled  or  not. — Cukishv.  Ross,  1  Taunt.,  164.  Doug.,  466.  2  East, 
182.  And  see,  2  H.  Blac.,  349.  1  Boss.  8f  Pull.,  356.  2  Bossan.  Sf  Pull, 
49,  564.  1  Taunt.,  162,  164.  C.  P.  3  Price,  263,  in  scac.  This  rule  was 
intended  to  protect  attorneys  and  their  clerks  against  the  importunities  of 
their  clients. 
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FOR  1843. 


ABATEMENT. 

A  plea  in  abatement  to  the  jurisdiction  of  the  court  on  personal  grounds, 
applicable  to  one  defendant  only,  is  not  available  for  another  defendant ; 
and  it  is  error  in  such  cases  to  abate  the  suit  as  to  all  the  defendants. — 
Moores  v.  Smith  et  al,  2  Ben.  Monroe's  Reports,  p.  341.     (1842.) 

ABSENT  DEBTOR. 

It  is  irregular  for  a  complainant  to  proceed  against  a  defendant,  as  an 
absentee,  who  is  not  in  fact  absent  from  or  concealed  within  the  state  ; 
but  who  has  on  the  contrary,  a  fixed  and  notorious  domicil  in  the  state. 
And  in  such  cases  if  the  defendant  applies  the  first  opportunity  after  he 
has  notice  of  the  proceedings  against  him,  and  before  a  sale  under  the 
decree,  he  will  be  let  in  to  defend  of  course,  and  without  costs. 

Where  a  defendant  is  proceeded  against,  as  an  absentee,  he  is  entitled, 
of  course,  at  any  time  before  a  sale  under  the  decree,  to  come  in  and 
make  his  defence,  if  he  has  any,  upon  payment  of  such  costs  as  the  court 
may  deem  reasonable.  In  such  cases,  however,  it  is  not  necessary  to 
vacate  the  decree  in  the  first  instance ;  but  the  court  may  permit  the 
decree  to  stand  until  it  is  ascertained  that  the  defence  set  up  by  the 
defendant  is  valid,  and  may  allow  him  to  proceed  in  the  meantime  with 
his  defence  as  if  the  decree  had  been  opened  or  vacated. — Jermain  v. 
Langdon,  8  Paige's  Chancery  Reports,  page  41.    (1842.) 

A  defendant  against  whom  the  complainant's  bill  has  been  taken,  as 
confessed  for  want  of  appearance  after  due  publication  against  him  as  an 
absentee  or  non-resident,  is  entitled  as  a  matter  of  right  to  come  in  and 
make  a  defence  to  the  suit,  without  an  affidavit  of  merits,  upon  the  pay- 
ment of  such  costs  as  the  court  may  deem  to  be  reasonable. 

Where  a  bill  is  taken  as  confessed  against  a  defendant,  as  absent 
15 


114        ACCESSARY  AFTER  THE  FACT  —  ACQUIESCENCE  —  ACQUITTJ^. 

from  the  state  or  as  concealed  therein,  who  has  a  fixed  and  notorious 
domicil  within  the  state  and  is  neither  absent  nor  concealed,  the  order  to 
take  the  bill  as  confessed  will  be  set  aside  as  irregular,  and  without  cost 
If  the  defendant  applies  the  first  opportunity  after  he  has  notice  of  the 
irregular  proceedings  against  him. 

To  obtain  an  order  for  publication  against  a  defendant  who  resides  in 
the  state,  but  who  is  absent  therefrom  or  concealed  within  the  same,  the 
affidavit  should  state  the  place  of  residence  of  the  defendant,  the  particular 
circumstances  of  his  absence  and  probable  duration  thereof,  and  the  names 
and  residences,  or  other  descriptions,  of  the  persons  from  whom  the 
information  of  such  absence  or  concealment  was  obtained  ;  to  enable  the 
court  to  judge  of  the  necessity  or  propriety  of  proceeding  against  the 
defendant  by  a  publication  of  the  notice  instead  of  a  personal  service  of 
the  subpoena. 

An  affidavit  which  merely  states  that  the  deponent  believes  that  the 
defendant  resides  in  the  state,  and  that  the  subpoena  could  not  be  served 
on  him  by  reason  of  his  concealment  within  the  state  or  of  his  continued 
absence  from  the  place  of  his  residence,  is  not  sufficient  to  authorize  the 
court  to  grant  an  order  of  publication.-  -Evarts  v.  Becker,  8  Paige's  Chan- 
cery Reports,  page  506,  (1842.) 
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•. 

To  substantiate  the  charge  of  harbouring  a  felon  it  must  be  shown, 
that  the  party  charged  did  some  act  to  assist  the  felon  personally. — Regine 
v.  Chappie,   9    Camngton  and  Payne's  Report,  page  355,  (1841.) 


ACQUIESCENCE. 

Where  in  a  proceeding  before  the  master  the  defendant,  by  acqui- 
escence or  on"'  '  ion  to  object,  permits  the  other  party  and  the  master  to 
proceed  as  i  he  .id  acquiesce,  he  comes  too  late  if  he  does  not  come  at 
the  first  opportunity  to  complain  of  the  irregularity. 

On  a  reference  to  the  master  of  exceptions  for  impertinence,  he 
enlarged  the  time  for  making  his  report  three  times,  and  on  the  19th  of 
February  reported  the  answer  insufficient ;  on  the  4th  March  the  defendant 
gave  notice  of  motion  to  take  the  certificate  off  the  file,  on  the  ground  of 
irregularity  and  of  the  masters  having  power  to  enlarge  the  time  only 
once  ;  the  court  held  that,  even  assuming  the  master's  power  to  have  been 
so  limited,  the  defendant  came  too  late,  he  not  having  previously  taken 
the  objections. — Davis  v.  Franklin,  2  Beavan's  Reports,  page  369,  (1841.) 

ACQUITTAL. 

Three  persons  were  indicted  for  a  rape,  and  were  also  indicted  for 
the  murder  of  the  party  alleged  to  be  ravished.     Before  the  trial  on  the 
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indictment  for  the  rape,  the  counsel  for  the  prosecution  asked  to  have  one 
of  the  prisoners  acquitted,  that  he  might  call  him  as  a  witness  against  the 
others.  This  was  opposed  by  the  prisoner's  counsel  : — held  that  in  cases 
of  this  kind  the  court  will,  if  it  sees  no  cause  to  the  contrary,  intrust  it  to 
the  discretion  of  the  counsel  for  the  prosecution,  to  determine  whether  he 
will  have  a  prisoner  acquitted  before  the  trial  commences  to  enable  him 
to  call  such  prisoner  as  a  witness  against  the  other  prisoners. — Regina  v. 
Owen,    9  Carrington  and  Payne's  Report,  page  83,  (1841.) 

ACTS  OF  ASSEMBLY. 

Legislative  and  judicial  powers  sometimes  so  commingle  that  the 
exercise  of  a  certain  kind  of  judicial  authority,  in  the  pi^s^ge  of  the  law, 
is  in  accordance  with  precedents,  and  not  contrary  t>  •  <  ived  constitu- 
tional principles  nor  such  as  a  court  could  annul. — Braddee  v.  Brotonfield, 
2  Watts  and  Sergeant's  Reports,  page  271,(1842.) 

ACTIONS. 

Where  two  or  more  are  jointly  and  severally  bound  in  an  obligation, 
the  action  is  transitory,  and  they  may  be  sued  in  any  county  in  the  state 
where  either  may  be  served  with  process,  or  alias  process  may  be  sent  to 
the  counties  where  the  other  defendants  reside. — Moore  v.  Smith  et  al,  2 
Ben.  Monroe's  Reports,  page  341,  (1842.) 


ADMINISTRATION. 

In  the  administration  of  the  estate  of  a  deceased  administrator  a 
sum  of  money,  due  by  him,  as  administrator,  to  the  estate  of  his  intestate, 
ranks  as  a  bond  debt. — Rice  v.  Canno?i,l  Bailey's  Reports,  p.  172,(1841.) 


ADMINISTRATOR. 

In  a  suit  on  an  administrator's  bond,  by  a  distributee  of  an  estate, 
upon  which  the  intestate  of  the  defendant  has  administered,  the  breach 
must  show  waste  by  such  deceased  administrator,  and  a  devastavit  regu- 
larly established  by  suit  and  judgment,  before  a  remedy  can  be  had  of 
the  representatives  of  such  deceased  administrator. — Judge  of  Probate  v 
Phipps,  5  Howard's  Reports,  page  59,  (1841.) 


ADULTERY. 

A  return  to  conjugal  society  after  knowledge  of  adultery,  though  a 
defence  against  a  suit  for  divorce  will  not  avail  if  subsequent  acts  of 
adultery  be  proved. 
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But  these  acts  ought  to  be  alleged  in  pleading. 

The  doctrines  of  the  ecclesiastical  courts  touching  divorce  are  recog- 
nized by  our  courts. — Jeanes  v.  Jeanes,  2  Harrington's  Reports,  p.  38.  (1841) 

ADVANCEMENT. 

Monies  were  invested  in  the  funds,  by  a  father,  in  the  name  of  his 
son,  the  dividends  of  which  were  received  by  the  father  during  his  life, 
under  a  power  of  attorney  from  the  son  :  held,  after  his  death,  that  this 
was  an  advancement,  and  that  the  funds  belonged  to  the  son.  —  Sidmout h 
v.  Sidmouth,  2  Beavan's  Reports,  page  447,  (1841.) 

AFFIDAVITS. 

Ex  parte  Affidavits  of  witnesses  are  not  admissible  to  prove  the 
loss  or  contents  of  a  written  instrument  declared  upon. — Viles  <Sf  Athens 
v.  Moulton,  13  Vermont  Reports,  page  510,  (1842.) 

AGENT. 

In  the  case  of  Bosanquet  $  Foster,  9  C.  $  P.  (N.  P.,)  659,  <5f  8 
Mees  <5"  W.  (Ex.)  142,  the  bank  was  entitled  to  recover.  The  circum- 
stances were  as  follows  :  the  defendant  was  a  customer  of  a  branch  bank, 
and  had  overdrawn  his  account  to  a  considerable  amount  ;  he  obtained  an 
acceptance  from  a  former  partner  of  his,  who  had  left  the  winding  up  of 
the  concern  and  collecting  the  assets  to  the  former,  which  he  paid  into 
his  credit  at  the  bank,  upon  an  undertaking  by  the  manager  that  it  should 
be  returned  after  the  usual  inspection  had  taken  place,  and  who  being  dis- 
missed, the  acceptance  was  found  in  his  portfolio.     (1841.) 

A  promise  of  indemnity  to  an  agent,  is  implied  from  his  employment 
as  such. 

If  an  agent,  by  order  of  his  principal,  commits  a  trespass  upon  the 
property  of  another,  acting  bona  fide  without  suspicion  of  wrong,  he  has 
a  claim  for  reimbursement  from  his  principal,  for  all  damages  he  sustains 
thereby. — 18  Maine  Reports,  page  79.       (1841.) 

The  declarations  of  an  agent  are  to  be  received  only  while  in  the 
discharge  of  the  duties  of  that  agency  ;  and  when  he  has  performed  an 
act,  he  cannot  qualify  it  by  his  declarations  made  after  it  has  been  com- 
pleted.— Maine  Bank  v.  Smith,  18  Maine  Reports  99.     (1841.) 

Where  an  agent  sells  the  goods  of  his  principal  and  takes  a  promis- 
sory note  payable  to  himself,  the  principal  may  interfere  before  payment, 
and  forbid  it  to  be  made  to  his  agent ;  and  a  payment  to  the  agent  after 
this  will  not  be  good. 

And  the  principal  may  sue  in  his  own  name  or  the  contract  of  sale 
except  when,  as  with  us,  it  is  extinguished  by  taking  a  negotiable  promise, 
the  law  regarding  the  express  contract  made  with  the  agent  as  made  with 
the  principal,  and  not  extinguished  by  a  note  not  negotiable. 


AGREEMENT.  117 

When  the  payee  of  a  note  not  negotiable,  given  to  an  agent  in  his 
own  name,  is  notified,  before  payment,  or  judgment  against  him  as  trustee, 
that  the  principal  was  the  owner  of  the  property  sold,  and  that  he  claimed 
to  have  the  payment  made  to  himself ;  if  the  payee  disregard  such  notice 
the  rights  of  the  principal  are  not  impaired  by  such  payment  or  judgment. 
— Pitts  v.  Morver,  18  Maine  Reports,  361.  (1841.) 

Where  goods  are  purchased  by  one  assuming  without  authority  to 
be  the  agent  of  another,  if  the  latter  knowingly  receives  the  goods  so 
purchased,  as  his  own  property,  this  will  amount  to  a  ratification  of  the 
agency. 

Bui  if  he  denies  the  authority  of  the  pretended  agent  to  act  for  him, 
on  having  knowledge  of  his  acts,  and  afterwards,  in  pursuance  of  a  prior 
engagement  to  receive  goods  of  that  description,  does  receive  them  as  the 
property  of  the  assumed  agent,  in  payment  of  a  debt  due  from  him,  it  will 
not  amount  to  a  ratification. 

Although  it  may  be  regarded  as  unfair,  or  perhaps  fraudulent,  volun- 
tarily to  purchase  of  such  assumed  agent,  goods  thus  obtained,  still  the 
remedy  would  not  be  an  action  against  the  last  purchaser,  as  the  original 
purchaser  of  the  goods. — Hastings  v.  Bangor  House  Proprietor,  18  Maine 
Reports,  page  435.    (1841.) 

If  property  be  intrusted  with  an  agent  for  sale,  any  person  buying 
and  paying  in  good  faith  is  protected,  though  the  agent  may  have  exceeded 
his  private  instructions. —  Cross  $  Co.  v.  Has  kins,  13  Vermont  Reports 
page  536,  (1842.) 

AGREEMENT. 

No  agreement  can  be  enforced,  either  in  law  or  in  equity,  which  is 
not  founded  on  a  consideration.  Some  agreements  which  are  termed 
voluntary,  are  executed  in  equity,  when  made  in  favor  of  a  wife,  or  children, 
but  this  is  done  only  where  the  agreement  is  under  seal,  which  imports 
a  consideration,  and  renders  the  agreement  valid  at  law  ;  and  there  is  no 
instance  of  an  agreement  being  enforced,  which  is  not  only  voluntary  in 
the  equity  sense  of  the  word,  but  is  also  nudum  pactum  at  law. —  Caldwell 
v.  Williams,  1  Bailey's  Reports,  page  175,  (1841.) 

An  equitable  liability  of  the  promiser  is  a  sufficient  consideration  to 
support  an  express  promise,  so  as  to  entitle  the  promisee  to  sustain  an 
action  at  law  for  the  non-performance  of  such  promise. — Livingston  v. 
Stickles,  8  Paige's  Chancery  Reports,  page  398,  (1842.) 

An  agreement  between  two  or  more  to  prevent  competition  at  a 
sheriff's  sale  is  unlawful. — Seymour  v.  Mil.  and,  Chil.  Turnpike  Co.,  10 
Ohio  Reports,  page  476,  (1842.) 

When  parties  whose  rights  are  questionable  have  equal  knowledge 
of  facts  and  equal  means  of  ascertaining  what  their  rights  really  are,  and 
they  fairly  endeavour  to  settle  their  respective  claims  among  themselves, 
every  court  feels  disposed  to  support  the  conclusions  or  agreements  to 
which  they  may  fairly  come  at  the  time,  and  that,  notwithstanding  the 
subsequent  discovery  of  common  errors. — Pickering  v.  Pickering,  2  Bea~ 
van's  Rep.,  31,  (1841.) 
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A  husband  went  abroad,  leaving,  his  wife  and  child  unprovided  for, 
whereupon  the  father  of  the  husband  and  the  father  of  the  wife  entered 
into  an  agreement  to  allow  the  wife  annually  j£30  each,  "  so  long  as  she 
should  continue  separate  and  apart  from"  her  husband  ;  held,  that  the  al- 
lowance terminated  by  the  death  of  the  husband. — Miller  v.  Woodward,  2 
Beavan's  Report,  page  271,  (1841.) 

ALIENS. 

Under  the  Naturalization  Act  of  Congress,  of  1802,  the  infant  children 
of  aliens,  though  born  out  of  the  United  States,  if  dwelling  within  the 
United  States  at  the  time  of  the  naturalization  of  their  parents,  become 
citizens  by  such  naturalization.  And  the  provision  of  that  act  on  this 
subject  is  prospective ;  so  as  to  embrace  the  children  of  aliens  natural 
ized  after  the  passage  of  the  act,  as  well  as  the  children  of  those  who 
were  naturalized  before. —  West  v.  West,  8  Paige's  Chancery  Rep.,  433. 
(1842.) 

ALIMONY. 

Though  the  husband  and  wife,  by  an  anti-nuptial  contract,  may  agree 
that  each  shall  retain  their  separate  property,  such  contract  presents  no 
bar  to  a  decree  for  alimony ;  but  in  such  case  the  allowance  should  be 
only  for  so  much,  in  addition  to  the  wife's  own  resources,  as  will  maintain 
her  in  decency  and  comfort,  during  the  separation. — Logan  v.  Logan,  2 
Ben.  Monroe's  Rep.,  149.     (1842.) 

AMENDMENT. 

A  judgment  cannot  be  amended  without  notice  to  the  opposite  party. 

After  judgment,  and  after  a  term  has  elapsed,  the  court  has  no  au- 
thority to  allow  the  sheriff  to  amend  his  return. — Dorsey  v.  Pierce,  5 
Howard's  Reports,  173.      (1841.) 

A  judgment  entered  de  bonis  testatoris,  when  it  should  have  been  de 
bonis  proprius,  is  amendable  at  a  subsequent  term,  after  its  entry. — Hood 
Adams  v.  Link,  2  Ben.  Monroe's  Reports,  38.      (1842.) 

ANNUITY. 

A  devise  or  an  annuity  limited  to  widowhood,  is  not  against  the  poli- 
cy of  the  law. — Coppage  v.  Alexander's  heirs,  2  Ben.  Monroe's  Reports. 
313.     (1842). 

APPEAL. 

In  criminal  cases  an  appeal  does  not  lie  from  the  Circuit  Court  to 
the  High  Court  of  Errors  and  Appeals.  Such  causes  must  be  removed 
by  writ  of  error. — The  State  v.  Tuomey,  5  Howard's  Rep.,  50.     (1841.) 
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The  incompetency  of  a  witness  is  no  ground  of  appeal,  if  he  were 
not  objected  to  at  the  hearing. — Henskaw  v.  Freer,  1  Bailey's  Reports, 
311.— (1841). 

APPEAL  BOND. 

An  appeal  bond  is  good  against  sureties,  though  not  executed  by  the 
appellant. — State  of  Ohio  v.  Bowman,  10  Ohio  Reports,  445.     (1842.) 

APPEARANCE. 

Where  a  plea  has  been  filed  in  the  name  of  all  the  defendants,  it 
will  be  an  appearance  for  all,  whether  all  have  been  served  with  process 
or  not. — Henderson  v.  Hamer,  5  Howard's  Rep.,  525.     (1841.) 

Where  the  writ  is  served  but  upon  one  of  two  defendants,  and  there  is 
a  general  appearance  by  attorney,  and  trial  of  the  cause  upon  its  merits, 
the  verdict  and  judgment  will  be  sustained,  although  the  issue  be  by  one 
only. — Hall  §  M'Kelvey  v.  Law,  2  Watts  6f  Sergeant's  Reports,  121. 
(1842.) 

ARREST,  PRIVILEGE  FROM. 

The  husband  of  a  lady,  petitioning  as  the  administratrix  of  a  cred- 
itor, attended  her  in  court  on  the  hearing  of  the  petition,  and  during  the 
progress  of  the  business  he  was  arrested  for  debt,  but  the  court  decided 
that  the  arrest  was  illegal,  as  the  husband  was  a  party  having  relation  to 
the  suit. — Britten,  ex  parte,  1  Mont.  D.  <$■  C.  (B.)  278.  And  see  Meekin 
v.Smith,  1  H.,  636.  (1841.) 

If  a  party  has  been  arrested  by  order  of  a  judge  it  does  not  follow 
that  he  is  precluded  from  showing  a  substantial  objection  to  his  arrest,  and 
applying  before  the  expiration  of  the  time  for  putting  in  bail ;  and  on  doing 
so,  the  plaintiff  is  bound  in  answer  to  the  application  for  his  discharge  to 
disprove  the  explanation  offered. —  Walker  v.  Lamb,  9  Dowl,  (P.  C.)  131. 
(1841.) 

ARSON. 

In  a  case  of  arson  it  was  proved  that  "  the  floor  near  the  hearth  was 
scorched.  It  was  charred  in  a  trifling  way.  It  had  been  at  a  red  heat, 
but  not  in  a  blaze  :  " held,  that  this  would  be  a  sufficient  burn- 
ing to  support  an  indictment  for  arson. — Regina  v.  Parker,  9  Carrington 
<$  Payne's  Reports,  45.     (1841). 

A.  and  B.  were  charged  under  the  Stat.  7  <£  8  Geo.  4th,  C.  30,  s.  17, 
with  setting  fire  to  a  wood.  It  appeared  that  they  set  fire  to  a  summer- 
house  which  was  in  the  wood,  and  that  from  the  summer-house  the  fire 
was  communicated  to  the  wood  :  Held,  that  A.  and  B.  might  be  pro- 
perly convicted  on  this  indictment. — Regina  v.  Price,  9  Carrington  $ 
Payne's  Rep.  729.     (1841.) 
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ASSAULT. 

Every  attempt  (not  every  intention,)  but  every  attempt,  to  commit  a 
misdemeanor  is  a  misdemeanor. — Regina  v.  Martin,  9  Carrington  <Sf 
Payne's  Reports,  215.     (1841.) 

If  a  person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  at  ano- 
ther, and  so  near  as  to  have  been  dangerous  to  life,  if  the  pistol  had  gone 
off,  semble,  that  this  is  an  assault,  even  though  the  pistol  is  in  fact,  not 
loaded. — Reg.  v.  St.  George,  9  Carrington  <$■  Payne's  Reports.  483. 
(1841.) 

A.  presented  a  loaded  pistol  at  B.,  but  was  prevented   from   pulling 

the  trigger.     held  that  A.  could  be  properly  convicted  of  this  assault, 

on  an  indictment  for  feloniously  attempting  to  discharge  loaded  arms  at 
B. — Reg.  v.  St.  George,    9  Carrington  <5f  Payne's  Rep.,  483.     (1841.) 
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To  constitute  this  offence  it  must  be  charged  to  have  been  made  with 
deadly  weapons. — Ainsworth  v.  The  Stale,  5  Howard's  Rep.  242.    (1841.) 


ASSIGNMENT. 

In  a  suit  by  an  assignee  of  a  chose  in  action,  in  his  own  name,  on  an 
express  promise  of  the  debtor  to  pay  the  same  to  him,  it  is  not  necessary 
for  the  assignee  to  exhibit  proof  that  the  assignment  was  made  for  a  val- 
uable consideration. 

And  if  such  proof  had  been  necessary,  the  deed  of  assignment  ac- 
knowledging the  receipt  of  a  consideration,  was  sufficient  for  that  purpose. 

A  judgment  against  a  trustee,  although  not  satisfied,  is  a  protection 
against  a  suit  by  his  principal ;  but  such  protection  cannot  extend  beyond 
the  amount  due  upon  the  judgment. 

After  the  judgment  against  the  debtor  and  his  trustee,  if  the  principal 
pay  to  the  judgment  creditor,  a  part  of  the  amount,  and  thus  relieve  the 
trustee  from  his  liability  to  that  extent,  and  then  bring  a  suit,  and  obtain  a 
verdict  against  his  debtor,  the  trustee,  for  the  amount  thus  paid ;  although 
there  may  be  some  difficulty  in  permitting  the  debtor  to  make  a  partial 
payment,  and  divide  one  debt  into  several  parts,  and  thus  bring  several 
suits  ;  yet  as  the  trustee  might  have  avoided  such  result  by  payment  of 
the  amount  due  from  him,  as  soon  as  charged,  the  court  will  not  set 
aside  the  verdict  if  the  plaintiff  will  release  any  further  claim  upon  the 
trustee. 

Although  the  debt  for  which  the  trustee  is  charged,  is  one  bearing  in- 
terest, he  will  not  be  held  accountable  for  interest  after  he  was  summoned 
as  trustee,  when  there  is  nothing  to  rebut  the  legal  presumption  that  he 
was  ready  to  pay,  and  was  holding  the  money  unemployed,  to  await  the 
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decision ;  but  where  the  facts  rebut  such  presumption,  he  is  chargeable 
with  interest. — Norris  v.  Hartson  Hall,  18  Maine  Reports,  p.  332.  (1841.) 
— The  following  cases  were  cited  in  support  of  the  several  points  made 
at  the  trial  in  the  District  Court,  by  the  counsel  for  defendant. — Stat. 
1828,  c.  382;  Stat.  1821,  c.  61 ;  Chapman  v.  Phillips,  8  Pick.,  25  ;  Wells 
v.  Banister,  4  Mass.  R.,  514  ;  Stat.  1834,  c.  95  ;  Foster  v.  Jones,  15  Mass. 
R.,  185 ;  Field  v.  How,  5  Mass.  R.,  390  ;  White  v.  Garland,  7  Mass.  P., 
453  ;  Thomas  v.  Sever,  12  Mass.  R.,  379 ;  Ford  v.  JFWgA/,  7  JV.  #.  Pep., 
586  ;  Perkins  v.  Parker,  1  Mass.  R.,  117  ;  Dunning  v.  Sayward,  1  Greenl., 
366 ;  Jfz7/s  v.  Wyman,  3  Pic/:.,  207 ;  C'Aztfy  orc  P/.,  462  ;  Winthorp  v. 
Carleton,  8  Mass.  R.,  456  ;  PFwe  v.  Hilton,  4  Greenl.,  435  ;  Matthews  v. 
Houghton,  2  Fairf.,  377  ;  Adams  v.  Rowe,  2  Fairf.,  89  ;  Meriam  v.  Rundlet, 
13  Pick.,  511  ;  Stevens  v.  Gaylord,  11  Mass.  R.,  256. — Plaintiff's  counsel 
cited  the  following  cases. — Crocker  v.  Whitney,  10  Mass.  R.,  316  ;  Mow- 
ry  v.  'Porfof,  12  .Mass.  P.,  281 ;  Statute,  1830,  c.  182;  Prescott  v.  Parker, 
4  Jl/ass.  P.,  170  ;  Statute,  1834,  c.  95. 

A  debtor  may  lawfully  apply  his  property  to  the  payment  of  the 
debts  of  such  creditors  as  he  may  choose  to  prefer ;  and  he  may  elect 
the  time  when  it  is  to  be  done,  so  as  to  make  it  effectual ;  and  such  pre- 
ference must  necessarily  operate  to  the  prejudice  of  creditors  not  pro- 
vided for,  and  cannot  furnish  any  evidence  of  fraudulent  intention. — 
Tompkins  v.  Wheeler,  16  Peters'1  Rep.,  p.  106.  (1842.)  The  case  of  Mar- 
bury  v.  Brooks,  7  Wheat.,  556,  and  11  Wheat.,  78,  cited. 

When  a  deed  of  assignment  is  absolute  upon  its  face,  without  any 
condition  whatever  attached  to  it,  and  is  for  the  benefit  of  the  grantees, 
the  presumption  of  law  is  that  the  grantees  accepted  the  deed. 

The  delivery  of  a  deed  of  assignment  for  the  benefit  of  creditors  to 
the  clerk,  to  be  recorded,  may  be  considered  as  a  delivery  to  a  stranger 
for  the  use  of  the  creditors ;  there  being  no  condition  annexed  to  the  as- 
signment, making  it  an  escrow. 

After  the  assignment,  the  creditors  for  whose  benefit  the  same  was 
made,  neglected  to  appoint  an  agent  or  trustee  to  execute  it,  and  the 
property  assigned  remained  in  the  hands  of  the  assignee.  The  property 
consisted  principally  of  choses  in  action,  which  the  assigner  went  on  to 
collect,  and  divided  the  proceeds  among  the  creditors ;  under  the  assign- 
ment. No  one  of  the  creditors  was  dissatisfied ;  and  at  any  time  the 
creditors  could  have  taken  the  property  out  of  the  hands  of  the  assigner 
Held,  that,  leaving  the  property  in  the  hands  of  the  assigner  under  these 
circumstances,  did  not  affect  the  assignment ;  or  give  a  right  to  a  credi- 
tor not  preferred  by  it,  to  set  it  aside. — Tompkins  v.  Wheeler  et  al.,  16 
Peters'  Rep.,  page  106.  (1842.) 

M.  was  discharged  by  the  insolvent  laws  of  Pennsylvania,  after  hav- 
ing made,  according  to  the  requirements  of  the  law,  an  assignment  of 
"  all  his  estate,  property  and  effects  for  the  benefit  of  his  creditors." 
After  his  discharge,  he  presented  a  petition  to  Congress  for  a  compensa- 
tion for  extra  services  performed  by  him  as  United  States  gauger,  before 
his  petition  for  his  discharge  by  the  insolvent  law.  As  gauger  he 
had  received  the  salary  allowed  by  law;  but  the  services  for  which 
compensation  was  asked  were  performed  in  addition  to  those  of 
16 
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gauger,  by  regauging  wines,  which  had  become  necessary  by  an  act  of 
Congress  reducing  the  duties  charged  upon  them.  Congress  passpd  an 
act  giving  him  a  sum  of  money  for  those  extra  services.  Held  that  the 
assignee  under  the  insolvent  laws,  was  entitled  to  receive  from  the  trea- 
sury of  the  United  States  the  amount  so  allowed. — Milner  et  al.  v.  Metz, 
16  Peters'  Rep.,  221.  (1842.)  Cited,  Comyges  v.  Vassee,  1  Peters,  196  ; 
The  United  Stales  v.  McDaniel,  7  Peters,  1  ;  The  United  States  v.  Fille- 
brown,  7  Peters,  50  ;  Emerson  v.  Hall,  13  Peters,  409. 

Where  a  debtor,  who  had  made  an  assignment  of  his  property  for 
the  purpose  of  defrauding  his  creditors,  was  proceeded  against  by  one 
of  the  creditors  on  account  of  that  fraud,  under  the  act  to  abolish  im- 
prisonment for  debt  and  to  punish  fraudulent  debtors,  and  was  convicted 
of  such  fraud;  Held,  that  a  second  assignment  of  his  property  made  by 
him  after  he  was  arrested  but  before  the  decision  of  the  judge  upon  his 
case,  in  which  assignment  he  had  given  a  preference  to  his  other  credit- 
ors over  the  one  who  had  commenced  such  proceedings  against  him,  was 
in  fraud  of  the  prosecution  against  him  under  the  statute,  and  was  there- 
fore void. 

After  an  insolvent  debtor  has  been  arrested,  under  the  fourth  section 
of  the  act  to  abolish  imprisonment  for  debt,  &c,  he  is  not  in  a  situation 
to  make  a  valid  assignment  of  his  property,  and  to  give  preferences 
therein  to  others  of  his  creditors,  to  the  injury  of  the  prosecuting  credit- 
or ;  nor  can  he  confess  a  judgment  in  favor  of  some  of  his  creditors,  for 
the  purpose  of  giving  such  preferences. — -Wood  v.  Bolard,  8  Paige's  Chan- 
cery Reports,  556.     (1842.) 

An  assignment  by  a  debtor  in  failing  circumstances,  to  an  assignee 
who  is  known  to  be  insolvent,  is  prima  facie  evidence  of  an  intent  to  de- 
fraud the  creditors  of  the  assigner,  notwithstanding  the  general  denial 
of  fraud  in  the  answer.  But  circumstances  may  exist  to  rebut  the  pre- 
sumption of  fraud  ;  as  where  the  several  creditors  who  are  interested  in 
the  assigned  property  were  consulted,  and  consented  to  the  assignment 
to  such  insolvent  assignee. — Reed  v.  Emery,  8  Paige's  Chancery  Rep.,  417. 

Where  an  assignment  is  made  for  the  benefit  of  such  creditors  only 
as  shall  become  parties  thereto  wnthin  a  specified  time,  no  creditor  can 
have  the  benefit  thereof,  who  does  not  become  a  party  within  that  time. 
Dedham  Bank  v.  Richards,  2  Metcalf's  Rep.,  105.     (1842.) 

An  assignment  under  St.  1836,  c.  238,  is  not  made  void  by  the  as- 
signor's giving  a  preference  to  one  of  his  creditors  immediately  before 
the  execution  of  the  assignment.— Brown  v.  Foster,  2  Metcalf's  Rep.,lbcZ. 
(1842.) 

ASSUMPSIT. 

An  action  of  assumpsit  for  use  and  occupation,  can  only  be  sustained 
when  founded  upon  a  contract,  express  or  implied. — Be  Young  v.  Bu- 
chanan, 10  Gill  £r  Johnson's  Reports,  149.  (1841). 

Where  a  debtor  compromises  a  debt  by  paying  one-third  thereof,  and 
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after  the  compromise  shall  promise  to  pay  the  balance  when  he  shall  he 
able,  such  promise  is  binding,  although  made  without  any  new  consider- 
ation moving  thereto. — Stafford  v.  Bacon,  25  Wendell's  Rep.,  384,  (1841.) 

ATTACHMENT. 

If  an  officer,  by  direction  of  the  creditor  or  party  in  interest,  at- 
taches goods  in  the  possession  of  the  debtor,  the  law  implies  a  promise 
to  indemnify  the  officer  for  any  damage  suffered  in  consequence  of  such 
acts. — Gower  v.  Emery  and  others,  18  Maine  Rep.,  79,  A.  D.  184-1.  The  fol- 
lowing cases  were  cited  for  the  defendant : — 8  Mass.  Rep.,  370  ;  Foster  v. 
Hall,  12  Pick.,  189  ;  and  Chapin  v.  Lapham,  20  Pick.,  472.  The  counsel 
for  plaintiff  cited,  1  Stark  Ev.,  104  ;  2  Stark  Ev.,from  p.  395  to  p.  399  ;  1 
Philips,  110  ;  Cowper,  845  ;  2  Barn.  £f  Cr.,  745  ;  Johnson  v.  Daverue,  19 
Johns.  R.,  135  ;  Branat  v.  Kline,  17  Johns.  R.,  335  ;  Holbrook  v.  Holbrook,  3 
Shepl.,  9  ;  Kip  v.  Bridgham,  6  Johns.  R.,  158  ;  Blasdale  v.  Babcock,  1  Jo'ms. 
Rep.,  517;  Chase  v.  Stevens,  2  Fair/.,  128;  Weld  v.  Green,  1  Fair/.,  20; 
Bond  v.  Ward,  7  Mass.  Rep.,  123  ;  Perley  v.  Fostre,  9  Mass.  Rep.,  112  ; 
Rogers  v.  Sumner,  16  Pick.,  387  ;  Canada  v.  Southwick,  ib.,  559  ;  Marsh  v. 
Gold,  2  Pick.,  285  ;  Boyden  v.  Moore,  11  Pick.,  362 ;  Van  Chef  v.  Fleet, 
15  Johns.  Rep.,  147  ;  Wilmington  v.  Burlington,  4  Pick.,  174  ;  Stary  ore 
Agency,  §  339  awe?  Motes  ;  Powell  v.  Newburgh,  19  Johns.  Rep.,  284 ;  Co- 
ventry  v.  Barton,  17  Johns.  Rep.,  142 ;  Adamson  v.  Jarvis,  4  Bingh.,  66  ; 
Phelps  v.  Campbell,  1  Pick.,  58. 

Surplus  money  in  the  hands  of  a  sheriff  may  be  attached. — Atkinson 
v.  Tucker,  1  Humphrey's  Rep.,  300.  (1841.) 

A  surplus  in  the  hands  of  the  late  sheriff  arising  from  the  sale  of 
lands,  after  payment  of  all  executions,  may  be  attached. — Jaquett's 
Adm'r  v.  Palmer  et  ux.,  2  Harrington's  Rep.,  144.    (1841.) 

The  written  return  of  the  officer  on  a  writ,  is  competent  evidence  to 
prove  an  attachment  of  property,  notwithstanding  the  writ  may  have  ne- 
ver been  returned  to  the  court  to  which  it  was  returnable. —  Wilder  v. 
Holden,  24  Pickering's  Rep.,  8.  (1842.) 

If  an  officer  having  attached  a  chattel,  delivers  it  to  a  third  person, 
upon  his  promise  to  re-deliver  it  on  demand,  such  person  cannot  resist 
the  officer's  claim,  on  the  ground  that  the  chattel  was  exempted  by  law 
from  attachment. — Smith  v.  Cudworth,  24  Pickering's  Rep.,  196.  (1842.) 

A  non-resident,  commencing  a  suit  by  attachment,  need  not  state  the 
fact  of  his  non-residence  in  the  affidavit.  If  such  is  the  fact,  and  no  suf- 
ficient bond  or  affidavit  is  made,  it  may  be  pleaded  in  abatement. — 
Jackson,  Use,  Sfc.,  v.  Stanley,  2  Alabama  Rep.,  326.  (1842.) 

ATTORNEY  AT  LAW. 

If  the  holder  of  a  note  place  it  in  the  hands  of  an  attorney  at  law, 
with  instructions  to  bring  suit  upon  it,  and  the  attorney,  acting  under 
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the  honest  impression  that  he  would  best  promote  the  interest  of  his 
client  by  not  bringing  suit  immediately,  omits  to  do  so,  and  the  money  is 
afterwards  lost  by  the  insolvency  of  the  payer,  the  attorney  is  liable  in 
an  action  against  him  ;  and  the  measure  of  damages  is  what  might  have 
been  recovered  from  the  payer  of  the  note,  if  suit  had  been  brought  when 
the  note  was  placed  in  the  hands  of  the  attorney  for  collection. — Cox 
v.  Livingston,  2  Watts  and  Sergeant's  Reports,  p.  103.  (1842.) 

Attorney  for  plaintiff  in  error  argued  that  the  case  of  Lynch  v. 
Commonwealth,  16  Sergeant  and  Rawle,  368,  was  not  applicable  to  this. 
The  control  which  an  attorney  has  over  the  rights  of  his  client,  renders 
it  necessary  that  he  should  be  held  to  the  performance  of  his  duty.  He 
must  sue,  if  his  client  requires  it ;  he  cannot  exercise  any  discretion  in 
giving  time  to  the  defendant,  at  the  risk  of  his  client.  Here  it  is  mani- 
fest that  the  client  required  that  suit  should  be  brought,  and  the  attorney 
neglected  to  bring  it;  he  is  therefore  liable. — 1  Sel.,(N.  P.)  159.  12 
Mod.,  440.  7  Cowen,  744.  8  Mass.  Rep.,  51.  3  Day,  390.  15  Mass. 
Rep.,  316.  4  Barn.  Sf  Aid.,  401.  7  Bing.,  413.  19  Eng.  Com.  Law,  132, 
2  Chit.  Rep.,  311.  18  Eng.  Com.  Law,  348.  15  Pick.,  440.  10  Eng. 
Com.  Law,  232.  2  Wils.,  325.  1  Wheat.  Selw.,  159.  17  Serg.  $  Rawle, 
25.     3  Penn.  Rep.,  224.     4  Watts,  423.     3  Johns.,  185.     2  Wash.,  203. 

Attorney  for  defendant  in  error  relied  upon  the  case  of  Lynch  v. 
Commonwealth,  as  settling  all  the  principles  involved  in  this  case.  As  a 
question  of  expediency,  the  attorney  should  have  a  discretion  to  bring 
suit  or  not,  as  he  may  think  may  best  promote  the  interest  of  his  client. 
Inasmuch  as  the  object  to  be  obtained  is  to  collect  the  money,  it  can 
often  be  best  attained  by  forbearing  to  bring  suit.  Delay  is  not  neces- 
sarily negligence.  In  4  Burr.,  2063,  Lord  Mansfield  lays  down  the 
proper  rule.  In  this  case  the  verdict  establishes  the  fact,  that  the  defend- 
ant's intestate  pursued  the  most  prudent  course,  and  that  which  was  most 
likely  to  succeed.  An  attorney  is  not  liable  for  error  or  mistake,  but 
only  for  gross  negligence. — 1  Selw.,  (JV.  P.)  150.     8  Mass.  Rep.,  57. 


In  Chancery. — Before  the  Hon.  Murray  Hoffman,  Assistant  V.  C. 
— Howell  Sf  Others  v.  Ransom.  (1842.) 

A  purchase  by  an  attorney  of  a  judgment  recovered  for  his  client  set 
aside,  although  no  fraud  in  the  transaction,  and  where  the  full  price  was 
given  which  could  have  been  otherwise  obtained. 

By  the  court.  I  take  the  rule  to  be,  that  an  acquisition  by  an  attor- 
ney, during  a  suit,  of  the  subject  matter  of  that  suit,  is  void  of  itself,  and 
must  be  set  aside  in  this  court,  without  regard  to  the  relation  of  value  to 
price,  or  any  circumstances  of  open  or  fair  dealing  on  the  part  of  the  at- 
torney. The  rule  is  well  stated  by  Alderson,  Baron,  in  Jones  v.  Thomas, 
2  Younge  <§*  Collyer,  519.  After  quoting  Wells  v.  Middle/on,  he  says, 
"  It  appears,  therefore,  that  even  a  fair  transaction  of  this  nature,  between 
an  attorney  and  his  client  in  a  matter  intrusted  to  the  attorney  in  his 
character  of  attorney,  may  be  set  aside  in  order  to  prevent  the  public  in- 
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convenience  that  would  arise,  if  professional  men,  though  not  individually 
speaking  intending  to  act  unfairly,  were  to  be  allowed  to  avail  themselves 
of  their  peculiar  situation  to  enter  into  such  transactions." 
This  was  the  case  of  a  purchaser  of  a  lease. 

In  Hall  v.  Hallett  (I  Cox's  Ca.,  140,)  the  Lord  Chancellor  said,  "If 
the  case  stood  on  the  simple  fact  of  the  assignment,  he  never  should  be 
entitled  to  any  advantage  from  it ;  for  no  attorney  can  be  permitted  to 
ouy  in  things  in  a  case  of  litigation,  of  which  litigation  he  has  the  ma- 
nagement." 

In  Woodv.  Downes  (18  Vesey,  120,)  conveyances  for  an  apparent 
valuable  consideration  were  decreed  invalid,  and  to  stand  as  security  only 
for  what  was  actually  due  the  attorney :  and  it  is  obvious  that  the  de- 
cree was  made  not  on  special  ground  of  fraud  or  inadequacy,  but  upon 
general  principles  of  policy.  The  Lord  Chancellor  relies  upon  Wells  v. 
Middleton,  saying,  that  in  that  case  it  was  admitted  that  there  was  no 
objection  to  the  transaction  between  man  and  man  ;  but  it  was  overturned 
upon  this  great  principle,  the  danger  from  the  influence  of  attorneys  over 
clients  while  having  the  care  of  their  property.  The  law  says,  they  shall 
take  no  benefit  under  such  circumstances. 

The  decisions  upon  gifts  to  an  attorney  during  suit,  are  also  applica- 
ble.— Hylton  v.  Hylton,  2  Vesey,  547.  Wells  v.  Middleton,  I  Cox's  Ca. 
112.     Bellenv.  Russell,  1  Ball  and  Beatty,  96. 

See  also  Berrien  v.  McLare,  1  Hoffman's  Rep.,  423. 
The  expression  of  Lord  Eldon  in  Harris  v.  Tremenheere,  (15  Vesey, 
42),  that  the   attorney  may  show  he  paid  the  full  amount  which   could 
have  been  obtained  from  any  other  person,  relates  to  a  purchase  by  the 
attorney  of  property  other  than  in  litigation. 

If  he  treats  for  the  thing  itself — dealing,  as  Baron  Alderson  express- 
es it,  in  hac  re,  the  client  may  set  the  sale  aside  absolutely,  and  testi- 
mony to  value  at  the  time  is  wholly  irrelevant. 

The  cases  upon  champerty,  especially  that  of  Orden  v.  Patterson  (5 
Johns.  Ch.  Rep.,  44),  bear  strongly  upon  the  present. 

The  complainants  are  entitled  to  recover  the  amount  of  the 
judgment  after  deducting  the  costs  and  the  sum  of  $75  paid  upon  the 
assignment,  with  interest  upon  the  balance  from  the  date  of  the  judg- 
ment. 

They  are  also  entitled  to  costs. 

The  facts  of  this  case  are  detailed  in  the  judgment  of  his  Honor,  the 
Assistant  Vice-Chancellor.  Reported  more  fully  in  the  1st  number  of 
the  New  York  Legal  Observer,  pp.  10  and  11,  edited  by  Samuel  Owen, 
Esq. 

We  think  the  decision  of  his  Honor,  the  Vice-Chancellor,  in  the 
foregoing  case  is  worthy  of  great  credit.  It  certainly  is  a  well  settled 
principle,  that  the  law  often  interposes  to  declare  transactions  between 
attorney  and  client  void,  which  between  other  persons  would  be  de- 
clared valid.  Not  that  the  law  considers  so  much  the  bearing  or  hard- 
ship of  its  doctrine  upon  particular  cases  as  it  does  the  importance  of 
preventing  a  general  public  mischief,  which  may  be  brought  about  by 
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means,  secret  and  inaccessible  to  judicial  scrutiny,  from  the  dangerous 
influences  arising  from  the  confidential  relation  of  the  parties. 

The  principle  is  unquestionably  well  established,  that  while  the  re- 
lation of  client  and  attorney  subsists  in  its  full  vigor,  the  latter  shall  de- 
rive no  benefit  to  himself  from  the  contracts,  or  bounty,  or  other  nego- 
tiations of  the  former;  the  necessity,  therefore,  of  any  inquiry  into  the 
particular  means,  extent,  and  exertion  of  influence,  in  a  given  case,  is 
entirely  superseded.  Nor  is  it  necessary  to  establish  that  there  has  been 
fraud  or  imposition  practised  upon  the  client  in  order  to  vacate  a  sale, 
&c.  The  law,  with  a  wise  providence,  watches  over  and  guards  the  in- 
terest of  the  client  ;  were  the  law  otherwise,  the  attorney  might  often 
avail  himself,  not  only  of  the  necessities  of  his  client,  but  of  his  good 
nature,  liberality,  and  credulity,  to  obtain  undue  advantages,  bargains, 
and  gratuities. 

In  fact  it  may  be  laid  down  as  a  general  rule,  that  courts  of  equity 
treat  a  case  of  this  kind  as  one  of  constructive  fraud.  If  the  reader  is 
not  satisfied  with  the  foregoing  authorities  cited,  we  would  refer  him  to 
the  following: — Wright  v.  Proud,  13  Vesey,  136.  Wood  v.  Downes,  18 
Vesey,  126.  Walmesly  v.  Booth,  2  Atk.  Rep.,  25,  1  Fonbl.  Eq.,  b.  1,  ch. 
4,  §  12.  Barnesly  v.  Powel,  1  Vesey,  284.  Bulkley  v.  Wilford,  1  Clark 
and  Finn's  Rep.,  102, 177  to  181.  Jones  v.  Tripp,  Jac.  Rep.,  322.  God- 
dard  v.  Carlisle,  9  Price's  Rep.,  169.  Cheslyn  v.  Dally,  2  Young  4*  Coll., 
194,  195.  Gibson  v.  Jewes,  6  Ves.,  278.  Montesque  v.  Sandys,  18  Ves., 
313.  Bellow  v.  Russell,  1  B.  and  Beatty's  Rep.,  104,  107.  Cane  v. 
Lord  Men,  2  Bow's  Rep.,  289,  299.  Jones  v.  Thomas,  2  Y.  and  Coll., 
498.  Ormond  v.  Hutchinson,  13  Vesey,  51.  Beaumont  v.  Boultbee,  5 
Ves.,  485.  Gartside  v.  Isherwood,  1  Bro.  Ch.  R.  App.,  558,560,561. 
Proff.  v.  Hines'  Cos.,  T.  Falb.,  111.  Oldham  v.  Hand,  2  Ves.,  259.  Morse 
v.  Royal,  12  Vesey,  371. 

It  is  the  general  policy  of  courts  of  justice  in  cases  between  client 
and  attorney,  to  protect  the  client,  and  for  this  reason  a  judgment  ob- 
tained by  a  solicitor  against  his  client  for  security  for  costs,  will  be  over- 
hauled, even  after  a  considerable  lapse  of  time. — Jfewman  v.  Payne,  4 
Bro.  Ch.  R.,  350.  S.  C,  Ves.,  Jr.,  200.  Starr  v.  Vanderheyden,  9 
Johns.,  253.  Miles  v.  Irwin,  1  McCord,  Ch.  524.  Bibb.  v.  Smith,  1 
Dana,  582.  Phelps  v.  Overton,  4  Hayw.,  292.  Rose  v.  Mynatt,  7  Yerg., 
30.  Mitchel  v.  Bell,  1  Taylor,  61.  Downing  v.  Major,  2  Dana,  228,  7 
Yerg.,  30,  4  Johns.,  ch.  118.  Leisingring  v.  Black,  5  Watts,  303.  Lang' 
staff  e  v.  Taylor,  14  Ves.  R.,  262.  Wood  v.  Downes,  18  Ves.,  120,  127. 
Pitcher  v.  Rigby,  9  Prince's R.,  79.  Draper  Company  v.  Davis,  2  Atk.,  295. 

Nor  is  the  rule  confined  to  that  of  attorney  and  client  ;  it  applies 
equally  to  all  persons  standing  in  confidential  relations  with  each  other. — 
Gibson  v.  Jeyes,  6  Vess.,  278.  Montesque  v.  Sandys,  18  Ves.,  313. 
Bellew  v.  Russell,  1  B.  and  Beatty  R.,  104, 107.  Harris  v.  Tremenheere, 
15  Ves.,  34,  39.  Cane  v.  Lord  Allen,  2  Dow,  R.,  289,  299.  1  Story's 
Equity,  2d  edition,  p.  308. 

The  same  rule  prevails  in  relation  to  principal  and  agent ;  this  is  ai" 
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fected  by  the  same  considerations  as  the  preceding,  founded  upon  the 
same  enlightened  public  policy.— 1  Fonbl.  Eq.,  B.  1,  ch.  3,  §  12.  Dunbar 
v.  Tredenrick,  2  B.  and  Beatty,  R.  319.  JV orris  v.  Le  Veve,  3  Atk.,  R. 
38.  Church  v.  Mar.  Ins.  Co.,  1  Mason,  R.  341.  Barker  v.  Mar.  Ins. 
Co.,  2  Mason,  R.  369.  Woodhouse  v.  Meredith,  1  Jac.  and  Walk.,  204, 
222.  Massey  v.  Uavies,  2  Ves.,  Jr.,  318.  Crowe  v.  Ballard,  3  Pro. 
CA.  P.  120.  Pees  v.  Nuttall,  1  i2wss.  #  Jlfy/ne,  53.  5.  C,  1  Tamlyn. 
R.  282.  Purcell  v.  McNamara,  14  Fies.,  91.  Huguenin  v.  Baseley,  14 
Fie*.,  273.  Watt  v  Grove,  2  6'ca.  and  Pa/r.,  492.  Poz  v.  Mackreth,  2 
Bro.  CA.  P.,  400,  &  C.  2  Cox,  R.  320.  Coles  v.  Trecotrick,  9  Fes.,  246. 
Lowther  v.  Lowther,  13  Fes.,  102,  103.  Se/ey  v.  Rhodes,  2  Sim.  a?id 
#£«.,  P  49.  Marrett  v.  Paske,  2  Atk.,  53.  Greew  v.  Wm^er,  1  Johns. 
Ch.  R.,  27.  Parkist  v.  Alexander,  1  Johns.  Ch.  R.,  394.  1  Tamlyn,  R. 
282.  #eed  v.  JVbrm,  2  .%/ne  #  Craig,  361,  374. 

The  relation  of  guardian  and  ward  is  also  the  same. — 3  P.  Will.,  131 ; 
1  Fonbl.  Eq.,  B.  1,  ch.  2,  §  12.  1  Madd.  Ch.  Pr.,  102,  103.  Dawson  v. 
JWawey,  11§-  JSeatt.,  i*.  226,  229.  Wright  v.  Proud,  13  Fes.,  136. 
Hylton  v.  Hylton,  2  Ves.,  548,  549.  Pierce  v.  Waring,  2  Ves.,  548,  549. 
1  Ves.,  380.  1  P.  Will.,  120.  1  Cox,  Pt.  125.  Wood  v.  Dowmes,  18 
Ves.,  126. 

Similar  considerations  apply  to  the  case  of  a  medical  adviser,  and 
his  patient.  For  it  would  be  a  poor  sort  of  justice  to  say  that  the  sort 
of  policy  which  has  induced  the  court  to  interfere  between  client  and 
attorney,  should  be  restricted  to  such  causes;  since  as  much  mischief 
might  be  produced,  and  as  much  fraud  and  dishonesty  be  practised,  if 
transactions  were  permitted  to  stand,  which  arise  between  parties  in 
equally  confidential  relations.  The  case  of  Dent  v.  Bennett,  4  Myl.  and 
Cr.  (Ch.)  269,  was  tried  in  England,  A.  D.  1841 ;  in  this  case  a  deed  of 
gift  was  made  of  quite  a  large  amount  in  consideration  of  future  services, 
and  it  was  set  aside  as  fraudulent.  It  is  no  new  doctrine  ;  the  ancient 
and  modern,  the  American  and  foreign  decisions,  all  agree  on  this  point, 
but  it  would  occupy  too  much  space  to  go  over  them  at  large  ;  and  the 
authorities  cited,  we  trust,  will  be  sufficient  to  establish  the  rule ;  on  the 
whole,  the  doctrine  may  be  stated  as  a  general  rule,  that  wherever  con- 
fidence is  reposed,  and  one  party  has  it  in  his  power,  in  a  secret  manner, 
for  his  own  advantage,  to  sacrifice  those  interests,  which  he  is  bound  to 
protect,  he  will  not  be  permitted  to  hold  any  such  advantage. — Jeremy 
on  Equity  Jurisdiction,  B.  3,  pt.  2,  ch.  3,  §  2,  p.  395.  Griffiths  v.  Robinsy 
3  Madd.  R.,  191. 
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The  authority  of  an  attorney  in  fact  expires  on  the  death  of  the 
principal,  and  conveyances  of  real  estate  made  by  the  attorney  after  the 
death  of  the  principal  and  without  knowledge  of  the  fact,  are  void. — 
Jenkins  v.  Atkins,  1  Humphrey's  Rep.,  p.  294.  (1841.) 
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AUCTIONEER. 

The  rule  that  an  auctioneer  must  be  considered  the  agent  of  both  pur- 
chaser and  vender,  and  his  entry  a  sufficient  memorandum,  within  the  pro- 
visions of  the  statute  of  frauds,  applies  to  sales  of  lands  as  well  as  to 
sales  of  personal  property.  But  it  extends  only  to  sales  made  by  per- 
sons exercising  the  public  business  of  an  auctioneer,  and  will  not  apply  to 
i  sale  made  by  the  mere  private  agents  of  the  vender. — Anderson  v.  Chick-, 
1  Bailey's  Rep.,  p.  118.  (184,1.) 

AUDITOR. 

An  auditor  appointed  to  distribute  moneys  cannot  inquire  into  a 
judgment  rendered  in  court,  but  must  take  it  as  conclusive.  He  may 
adjourn  the  case  to  enable  a  party  to  apply  to  the  court  to  open  the  judg- 
ment.— Estate  of  J.  B.  Sf  C.  W.  Dyott,  2  Watts  and  Sergeant's  Reports,  p. 
557.  (1842.) 

BAIL  BONDS. 

On  the  failure  of  the  accused  to  appear  when  called  on  the  second 
day  of  the  term,  judgment  nisi  only  is  to  be  entered,  which  may 
be  set  aside,  during  the  same  term,  on  the  appearance  of  the  party 
accused. 

So,  where  a  party  was  accused  and  his  sureties  failed  to  appear  on  the 
second  day  of  the  term,  and  judgment  was  entered  against  them  5  and 
afterwards, (but  during  the  term,) the  principal  surrendered  himself:  Held, 
that  the  judgment  should  have  been  set  aside  on  his  appearance  in  court. 
— State  v.  Cotton,  19  Louisiana  Rep.,  p.  550.  ( 184-2.) 

BAILMENT. 

The  owners  of  steamboats  are  liable  as  common  carriers,  for  the  bag- 
gage of  passengers  ;  but  to  subject  them  to  damages  for  the  loss  thereof, 
it  must  strictly  be  baggage,  i.  e.  such  articles  of  necessity  and  personal 
convenience  as  are  usually  carried  by  travellers.  It  was  accordingly 
held  in  this  case,  in  which  a  trunk,  containing  valuable  merchandise  and 
nothing  else,  was  taken  on  board  a  steamboat  and  deposited  with 'the  or- 
dinary baggage,  and  lost,  that  the  carrier  was  not  liable. — Pardeev.  Drew, 
Wendeirs~Reports,  vol.  25,  p.  459.  (1842.) 

An  innkeeper  is  not  liable,  in  his  character  as  such,  if  sheep  be  put 
to  pasture  under  the  direction  of  the  guest,  and  they  are  injured  by  eat- 
ing poisonous  plants  ;  if,  however,  it  can  be  shown  that  the  innkeeper  was 
chargeable  with  negligence,  or  want  of  due  care,  he  is  responsible  in 
damages. — Hawleyv.  Smith,  Wendell's  Reports,  vol.  25,  p.  642.  (1842.) 

Where  an  innkeeper  sets  up  a  lien  for  the  feed  and  keeping  of  horses 
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left  with  him  by  a  third  person,  an  averment  in  a  plea  that  he  was  at  the 
time  the  keeper  of  a  public  inn,  and  as  such  innkeeper,  received  the 
horses,  is  equivalent  to  the  averment  that  the  person  leaving  the  horses 
was  a  traveller  or  guest. 

Besides,  it  seems  where  horses  are  left  at  an  inn  to  be  kept,  it  is  not 
necessary  to  the  creation  of  the  lien  that  the  person  leavino-them  should 
be  a  guest. — Peet  v.  McGraw,  WendelPs  Reports,  vol.  I'd, p.  653.  (1842). 

Common  carriers  employed  in  the  transportation  of  goods  on  the 
Hudson  river,  between  New  York  and  Albany,  receiving  a  package  direct- 
ed to  a  place  beyond  Albany,  and  giving  an  acceptance  of  the  same,  with- 
out limiting  their  responsibility  to  Albany,  are  liable  for  the  loss  of  the 
goods  happening  after  their  delivery  at  Albany  to  other  forwarders, 
though  such  delivery  be  conformable  to  the  usage  of  trade,  if  the  knowledge 
of  such  usage  be  not  brought  home  to  the  owner  of  the  goods. — St.  John, 
Sfc.  v.  Santvoord,  Src,  WendelPs  Reports,  vol.  25,  p.  660.  (1842.) 

A  bailee  of  goods  without  reward,  to  be  carried  from  place  to  place,  is 
responsible  only  for  gross  negligence ;  that  is,  a  want  of  that  care,  which 
men  of  common  sense,  however  inattentive,  usually  take,  or  ought  to  be 
presumed  to  take,  of  their  property — Storer  v.  Gowen,  18  Maine  Rep. 
p.  184. 

Every  bailee  who  has  by  his  labor  or  skill  conferred  value  on  specific 
chattels  bailed  to  him,  has  a  particular  lien  on  them ;  but  such  lien  does 
not  exist  in  favor  of  a  journeyman  or  day-laborer. — Mclntire  v.  Carver,  2 
Watts  8f  Sergeant's  Reports,  p.  392.    (1842.) 

The  hirer  of  a  horse  is  bound  only  for  ordinary  care  and  prudent 
use. — Early  v.  Wilson,  2  Harrington' 's  Rep.,  p.  47.  (1841.) 

The  bailee  of  an  article  lent  for  use  is  not  liable  to  the  owner  for  an 
accident  which  he  could  not  have  avoided. —  Wilson  v.  Rockland  Man 
Co.,  2  Harrington1  s  Reports^p.  67.  (1841.) 
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Courts  of  chancery  take  jurisdiction  to  give  relief  in  cases  of  lost 
or  destroyed  bonds,  notes,  &c,  on  the  grounds  of  being  able  to  furnish 
more  adequate  indemnity  to  the  defendant  than  courts  of  law. — Irwin  v. 
Planters  Bank,  1  Humphreys  Rep.,  p.  145.     (1841.) 

Where  the  issuance  of  certain  bank  notes,  alleged  to  have  been  de- 
stroyed by  fire,  were  not  directly  traced  to  the  bank  of  which  they  pur- 
ported to  be  the  notes,  and  no  description  of  them  by  date  or  letter 
given ;  Held,  that  it  was  not  possible  to  give  the  defendants  adequate 
indemnity,  and  therefore  no  relief  could  be  decreed  to  complainant. — 
Irwin  v.  Planters  Bank,  1  Humphreys  Rep.,  145.     (1841.) 

In  an  action  upon  a  promissory  note  for  the  payment  of  a  certain 
sum  in  bank  notes  of  a  certain  bank,  the  measure  of  damao-es  is  the 
amount  of  the  note  with  interest,  and  not  the  specie  value  of  the  bank 
notes;  but  in  executing  the  judgment,  the  court  will  take  care  that  no 
injustice  be  done. — Irvine  v.  Lumbermen's  Bank,  2  Watts  #  Sergeant's 
Rep.,  p.  190.  (1842.) 
17 
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Bank  notes,  though  not  a  legal  tender,  are  a  good  tender,  unless 
objected  to. 

If  passed  in  payment  of  precedent  debts,  there  is  no  implied  agree- 
ment to  take  them  as  money,  as  there  is  on  a  sale  or  exchange,  or  other 
cotemporaneous  transaction. — Corbitt  v.  The  Bank  of  Smyrna,  2  Harring- 
ton's Reports,  p.  235.     (1841.) 

If  at  the  time  of  a  contract,  a  bank  notebe  paid  without  endorsement, 
guarantee  or  agreement,  it  is  received  as  money,  and  the  risk  of  the  sol- 
vency of  the  bank  is  on  the  receiver. 

A  credit  on  bank  books  for  a  general  deposit,  is  an  acknowledgment 
of  the  receipt  of  so  much  money. — Corbitt  v.  The  Bank  of  Smyrna,  2  Har- 
rington's  Rep.,  p.  235      (1841.) 

Where  it  is  the  usual  practice  of  a  bank  to  retain  their  promissory 
notes  and  those  left  for  collection  in  the  bank,  at  the  time  demand  of 
payment  is  made  upon  the  maker,  if  he  resides  in  the  same  city  or  town, 
and  such  usage  is  known  to  the  maker  and  endorser  of  a  note,  a  demand 
may  be  sufficient,  although  the  note  remains  in  the  bank,  instead  of  being 
taken  with  him  by  the  person  making  the  demand. — Maine  Bank  v. 
Smith,  18  Maine  Rep.,  p.  99.  (1841.) 
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There  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable  instrument 
for  a  valuable  consideration,  without  any  notice  of  the  facts  which  impli- 
cate its  validity  as  between  the  antecedent  parties,  if  he  takes  it  under 
an  endorsement  made  before  the  same  becomes  due,  holds  the  title  unaf- 
fected by  those  facts  5  and  may  recover  thereon,  although,  as  between 
the  antecedent  parties,  the  transaction  may  be  without  any  legal  validity. 

The  holder  of  negotiable  paper,  before  it  is  due,  is  not  bound  to 
prove  that  he  is  a  bona  fide  holder  for  a  valuable  consideration,  without 
notice  ;  for  the  law  will  presume  that,  in  the  absence  of  all  rebutting 
proof;  and  therefore  it  is  incumbent  on  a  defendant  to  establish  by  way 
of  defence  satisfactory  proofs  of  the  contrary,  and  thus  to  overcome  the 
prima  facie  title  of  the  plaintiff. — Swift  v.  Tyson,  16  Peters'  Reports, 
1.     (1842.) 

Where  a  factor  makes  advances,  or  incurs  liability  on  a  consignment 
of  goods,  if  there  be  no  special  agreement,  he  may  sell  the  property  in 
the  exercise  of  a  sound  discretion,  according  to  general  usage,  and  re- 
imburse himself  out  of  the  proceeds  of  the  sale,  and  the  consigner  has 
no  right  to  interfere.  The  lien  of  the  factor  for  advances  and  liabilities 
incurred,  extends  not  only  to  the  property  consigned,  but,  when  sold,  to 
the  proceeds  in  the  hands  of  the  vendee,  and  the  securities  therefor  in 
the  hands  of  the  factor. 

The  accepters  of  the  bill  of  exchange  having,  when  the  bill  becomes 
due,  funds  of  the  drawers  in  their  hands  sufficient  to  pay  the  same,  the 
liability  of  the  accommodation  drawers  is  as  completely  discharged  on 
payment  of  the  bill,  as  that  of  the  principals. — Brander  Sf  MlKenna  v 
Phillips  $  Co.,  16  Peters'  Reports,  121.     (1842.) 
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Cases  cited. — The  Mayor  of N.  Orleans  v.  the  U.  States,  10  Peters,  662. 
Watkins  v.  Holmon,  16  Peters''  Rep.,  25.  Thompson  v.  Tolmie,  2  Peters,  157. 
The  United  States  v.  Arredondo,  6  Peters,  720.  Voorhees  v.  The  Bank  of  the 
United  States,  6  Peters,  473.  The  Philadelphia  and  Trenton  Railroad  Com- 
pany v.  Stimpson,  14  Peters,  458.  Cocke  v.  Halsey,  16  Peters,  71.  Jlfar- 
6wn/  v.  Brooks,  7  Wheat.,  566;  11  Wheat.,  76.  Tompkins  v.  Wheeler,  16 
Peters  Rep.,  100.  Percheman's  case,  7  Peters,  51.  Kingsley's  case,  12 
Peters,  476.  Arredondo' s  case,  6  Peters,  741.  Forbes' s  case,  15  Peters, 
182.  Buyck's  case,  15  Peters,  215.  O'Hara's  case,  15  Peters,  lib.  Del- 
espine's  case,  15  Peters,  319.  T"Ae  United  States  v.  Miranda,  16  Peters'  Rep., 
153.  JV/rs.  Wiggins's  case,  14  Peters'.  Sibbald's  case,  14  Peters',  196. 
United  States  v.  Hanson  el  al.,  16  Peters'  Rep.,  196.  Corny  ges  v.  Vasse,  1 
Peters',  196.  TAe  United  States  v.  Danial,  7  Peters',  1.  TAe  United  States  v. 
Fillebrowne,  7  Peters',  50.  Emerson  v.  i/a//,  13  Peters',  409.  Milner  et 
al.  v.  Metz,  16  Peters'  Reports,  221.  Arredondo' s  case,  6  Peters',  706. 
Percheman's  case,  7  Peters',  71.  Sibbald's  case,  10  Peters',  321.  Tfte 
United  States  v.  Clarke,  16  Peters'  Rep.,  228.  .Faz'r  v.  Robertson1*.  Executors, 
3  Cranch,  178.  Tucker  v.  Oxley,  5  Cranch,  34.  Kennedy  v.  Brent,  6 
Cranch,  187.  Brent  v.  Chapman,  5  Cranch,  358.  Shankland  v.  TAe  Cor- 
poration  of  Washington,  5  Peters',  390.  Inglee  v.  Cooledge,  2  Wheat.,  363. 
Miller  v.  Nichol/s,  4  Wheat.,  311.  United  States  v.  Eliason's  Administra- 
trix, 16  Peters'  Rep.,  291.  Minor  et  al.  v.  7$e  Mechanics'  Ba?ik  of  Alex- 
andria, 1  Peters,  46.     Amos  v.  Smith,  16  Peters'  Rep.,  303. 

The  questions  presented  to  this  court  on  the  writ  of  error  being  the 
same  with  those  in  Bradstreet  v.  Thomas,  12  Peters,  174,  the  judgment  of 
the  circuit  court  in  favor  of  the  defendant  in  error  was  reversed. — 
Bradstreet  v.  Pollor,  16  Peters'  Rep.,  317. 

y  The  addition  of  the  word  "surety"  to  the  name  of  one  of  several 
signers  to  a  note  does  not  change  his  character  or  liability  from  that  of  a 
promiser  to  that  of  a  guarantor. — Kleckner  v.  Klapp,  2  Watts  Sr  Sergeant's 
Rep.,  44. 

The  making  of  a  negotiable  note  at  a  particular  place  does  not  make 
it  payable  there,  or  supersede  the  necessity  of  giving  notice  to  the 
drawer  where  he  resides,  in  order  to  charge  the  endorser. — Lightner  v. 
JFi'//,  2  JFafes  #  Sergeant's  Rep.,  140. 

A  bank  which  discounts  the  note  of  several  individuals  cannot  be  af- 
fected by  a  fraud  or  misunderstanding  among  the  drawers  themselves,  un- 
less it  participated  in  it. — Irvine  v.  Lumbermen's  Bank,  2  Jf^s  #  Ser- 
geants  Rep.,  190. 

If  a  note  be  given  for  an  entire  consideration,  part  of  which  is  legal 
and  part  illegal,  the  whole  contract  fails,  and  there  can  be  no  recovery 
upon  the  note  ;  but  if  there  be  several  considerations,  each  having  its  own 
value  fixed  by  a  separate  contract,  some  of  which  are  legal  and  some  il- 
legal, it  fails  in  part,  and  is  good  as  to  the  residue. — Frazier  v.  Thompson, 
2  Wafts  <$•  Serg.  Ucp.,  235. 

If  the  drawee  of  a  bill  or  maker  of  a  note  remove  from  his  usual 
place  of  residence  to  another  in  the  same  state  or  kingdom,  the  holder 
must  make  reasonable  endeavor  to  find  out  whither  he  has  removed,  and 
if  he  succeed,  present  the  bill  or  note  for  payment. 
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But  if  the  drawee  or  maker  has  absconded,  that  circumstance  will 
dispense  with  the  necessity  of  making  further  inquiry  after  him. 

The  same  rule  applies  when  the  drawee  or  maker  removes  into  an- 
other jurisdiction  after  the  execution  of  the  instruments. 

Where  after  accepting  a  bill  and  making  a  note  in  Ireland,  the  party 
left  Ireland  for  America,  it  was  held  to  dispense  with  any  effort  by  the 
holder  to  make  presentment. 

The  same  rule  applies  to  the  case  of  an  endorser  absconding  from 
Ireland  under  like  circumstances,  even  though  his  place  of  residence  in 
America  becomes  afterwards  known  to  the  holder. 

Where  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note 
is  the  prior  debtor,  and  the  accepter  and  maker  lent  his  name  for  his  ac- 
commodation, he  is  considered  a  drawer  without  funds,  and  not  entitled 
to  notice. 

The  plaintiff  may  recover  on  a  count  for  goods  sold  and  delivered 
against  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note,  if  he 
has  not  been  guilty  of  laches. — Reid  v.  Morrison,  2  Waits  Sf  Sergeant's 
Rep.,  401. 

If  the  figure  4  in  a  promissory  note,  originally  dated  in  1834,  be 
altered  by  the  holder  without  the  consent  or  knowledge  of  the  maker 
into  a  6,  it  avoids  the  note. — Hooker  v.  Jamison,  2  Watts  Sf  Sergeant's 
Rep.,  438.  (1842.) 

A  demand  on  one  of  three  joint  and  several  promisers  is  sufficient 
to  charge  an  endorser. — Harris  v.  Clark,  10  Ohio  Reports,  5.   (1842.) 

Where  money  comes  to  a  wife  in  right  of  a  former  husband,  and 
the  second  husband  borrows  it  of  her  and  gives  her  a  note  for  it,  the 
note  is  good,  and  after  his  death  she  may  set  it  up  in  equity  against  his 
administrators. — Huber  v.  Huberts  Administrators,  10  Ohio  Reports,  p. 
371.     (1842.) 

There  are  numerous  cases  which  go  to  establish  the  doctrine  in  this 
case,  and  which,  in  spite  of  the  strict  rules  of  the  common  law,  have  de- 
clared that  the  husband  and  wife,  instead  of  being  immutably  one  and 
the  same  person,  may  have  separate  wills.  In  Lucas  v.  Lucas,  1  Atk., 
270,  Lord  Hardwicke  held,  that  in  chancery  even  gifts  between  husband 
and  wife  have  been  supported,  although  at  law  the  property  is  not  per- 
mitted to  pass.  And  in  Slanning  v.  Style,  3  P.  Wms.,  337,  it  is  held,  that 
where  a  husband  voluntarily  and  after  marriage,  allows  the  wife,  for  her 
separate  use,  to  make  profit  of  various  articles  beyond  what  was  used  in 
the  family,  but  of  which  the  wife  saves  .£100,  which  the  husband  bor- 
rows and  dies,  the  court  will  uphold  the  agreement.  Brasee  for  the  Com- 
plainant. It  is  a  clear  rule  of  equity  that  a  husband  and  wife,  after  mar- 
riage, may  contract,  for  a  bona  fide  and  valuable  consideration,  for  a  trans- 
fer of  property  from  the  husband  to  the  wife,  and  the  interposition  of  a 
trustee  is  not  absolutely  necessary  ;  especially  will  equity  sustain  such 
a  contract  where  the  consideration  of  the  promise  consists  in  property 
received  from  the  wife. — Slanning  v.  Style,  3  P.  Wms.,  337.  Lucas  v. 
Lucas,  1  Atk.,  270.  Arundell  v.  Phipps,  10  Ves.,  146,  9.  Livingston  v. 
Livingston,  2  Johns.  Ch.,  537.  Shephard  v.  Shephard,  7  Johns.  Ch.,  57 
Reeves'  Domestic  Rel ,  166,  2  Roper,  227.     Ridout  v.  Lewis,  1  Atk  ,  269. 
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H.  H.  Hunter,  for  the  defendants,  admitted  that  a  husband  in  his  life- 
time may  settle  a  separate  estate  on  his  wife,  but  insisted  that  a  note 
made  during  the  marriage  by  the  husband  to  the  wife,  is  void  both  at  law 
and  in  equity.     He  cited  Clancey  on  Women,  1 12. 

Where  a  note  payable  in  specific  articles  falls  due  on  Sunday,  a  ten- 
der on  the  Monday  following  is  good. — Barret  v.  Allen,  10  Ohio  Reports, 
p.  426.     (1842.) 

Where  a  promissory  note  is  given  for  a  balance  of  account  in  an 
action  between  the  original  parties,  the  debtor  may  go  into  the  conside- 
ration and  contest  the  account,  but  the  burden  of  proof  is  on  him  to  show 
affirmatively  errors  or  omissions. — Flower  v.  Millaudon,  19  Louisiana 
Rep.,  185.     (1842.) 

Where  the  owner  of  property  places  it  in  the  hands  of  a  third  person 
who  makes  advances  on  it  by  drawing  a  bill,  the  drawee  and  consignee 
cannot  appropriate  it  to  the  payment  of  his  debt  against  the  owner,  until 
the  advance  is  paid. 

Drawees  who  are  under  no  obligation  to  accept  a  draft,  bind  them- 
selves to  pay  it,  when  they  receive  the  goods  or  property  on  which  it  is 
drawn. 

The  acceptance  of  a  draft  merely  by  the  receipt  of  the  bill  of  lading 
and  the  property  on  which  it  is  drawn,  completes  the  obligation  of  the 
drawee  to  pay  it. — Zacharie  Sf  Co.  v.  Rogers  #  Harrison,  19  Louisiana 
Reports,  218.     (1842.) 

The  mere  taking  a  new  security  or  bill  which  does  not  mature  until 
after  the  one  sued  on  becomes  due,  is  not  such  an  agreement  to  give  time 
as  will  release  the  endorser,  or  which  suspends  the  remedy  or  rights  of  the 
holder.  Buckner,  Stanton  8f  Co.  v.  Watt,  19  Louisiana  Reports,  211. 
(1842.) 

Two  witnesses  are  required,  not  only  to  the  protest,  but  to  the  re- 
cord of  the  certificate  of  the  notary,  under  the  act  of  1821 ;  and  this  is 
not  superseded  by  that  of  1827;  both  of  which  require  the  certificate  of 
protest  to  be  attested  by  two  witnesses,  to  be  evidence  of  notice. — Gas 
Light  £f  Banking  Company  v.  Nuttall,  19  Louisiana  Reports,  447.  (1842.) 

The  certificate  of  notary  must  be  recorded  and  attested  by  two  wit- 
nesses, to  be  admissible  as  evidence  of  notice. — Gas  Bank  v.  Phelps,  19' 
Louisiana  Reports,  452.     (1842.) 

The  fact  of  an  endorser  taking  a  mortgage  from  the  maker  of  a  note 
to  indemnify  him  against  loss,  does  not  dispense  with  demand,  protest, 
and  notice. — Pee.ts  v.  Wilson,  19  Louisiana  Reports,  478.     (1842.) 

The  endorser  has  a  right  to  recover  the  damages  which  he  has  paid 
on  a  protested  bill  of  exchange,  from  the  accepters,  through  whose  fault 
his  liability  as  endorser   had  attached. — Shields  et  al.  v.  Paul,  19  Louisi 
ana  Reports,  p.  72.     (1842.) 

The  endorsement  of  defendant  need  not  be  proved  when  he  does  not 
especially  deny  it. — Austin  et  al.  v.  Latham,  19  Louisiana  Reports,  p.  88. 
(1842.) 

It  is  no  defence  to  an  action  by  a  bond  fide  holder  of  a  bill  of  ex- 
change against  the  accepter,  that  the  bill  was  fraudulently  altered  before 
acceptance. — Ward  v.  Allen,  2  Metcalf's  Reports,  p.  53.     (1842.) 
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Where  a  valid  note  is  purchased  for  less  than  the  amount  due  there* 
on,  and  is  endorsed  in  blank  by  the  seller,  and  the  purchaser  afterwards 
sells  the  note  to  another,  who  purchases  it  without  notice  that  the  prior 
purchaser  was  not  entitled  to  recover  the  full  amount  of  the  note  against 
his  immediate  endorser,  whereby  the  last  purchaser  is  enabled  to  recover 
the  whole  face  of  the  note,  with  interest,  against  such  endorser,  the  latter 
may  recover  back  from  the  persons  to  whom  he  sold  the  note,  the  excess 
which  he  has  been  compelled  to  pay  beyond  the  amount  of  the  purchase 
money  and  interest. 

And  where  the  purchaser  of  such  note  procures  a  renewal  of  the 
note,  by  the  same  makers  and  endorsers,  after  it  has  been  duly  protested 
for  non-payment,  if  the  renewed  note  is  void  on  the  ground  that  an 
usurious  premium  was  received  for  the  extension  of  credit  upon  such  re- 
newal, the  rights  of  the  purchaser  remain  the  same  against  the  makers 
and  endorsers  of  the  original  note.  And  he  may  recover  against  them 
the  amount  for  which  they  were  liable  before  such  renewal,  after  deduct- 
ing therefrom  the  amount  of  the  usurious  premium  received  by  him  on  the 
renewal. 

Where  the  holder  of  a  valid  note  sells  it  for  less  than  the  amount 
due  thereon,  and  endorses  it  to  the  purchaser,  the  latter  is  entitled  to 
recover  the  whole  amount  of  the  note  from  the  maker  and  prior  endorsers ; 
but  can  only  recover  from  the  seller,  on  his  endorsement,  the  amount  of 
the  purchase  money,  and  interest  thereon  from  the  time  of  the  purchase. 
— Judd  v.  Seaver,  Paige's  Chancery  Reports,  vol.  8,  p. '548.     (1842.) 

When  a  note  is  dated  in  May,  1837,  and  promises  to  pay  a  sum  of 
money  on  the  1st  day  of  January,  one  thousand  forty,  the  intrinsic  evi- 
dence afforded  by  the  note  is  sufficient  to  determine  that  the  date  of  pay- 
ment is  the  1st  of  January,  1840. — Ecans''  Administrator  v.  Steel,  2  Ala- 
bama Reports,  p.  114.     (1842.) 

The  seller  of  a  bill  of  exchange  (not  being  himself  endorser,)  without 
fraud,  is  not  liable,  except  for  failure  of  consideration,  arising  from  the 
non-acceptance  of  drawee  or  non-payment,  or  insolvency  of  drawer  and 
endorsers. — Johnson  v.  Welby,  Sfc,  Ben.  Monroe's  Reports,  vol.  2,  p.  122. 
(1842.) 

The  protest  of  a  domestic  bill  of  exchange  is  superfluous  and  unau- 
thoritative, and  is  no  proof  of  the  dishonor  of  the  bill  in  Kentucky,  and  the 
court  will  not  judicially  presume  that  the  law  of  Louisiana  is  different. 
—  Whitney  et  al.  v.  Walker  et  al.,  Ben.  Monroes  Reports,  vol.  2,  p.  262. 
(1842.) 

CONSIDERATION— STAMP. 

It  was  held  to  be  a  good  consideration  where  the  defendant  indebted 
to  the  plaintiff  et  al.,  gave  the  plaintiff  a  note  for  the  entire  amount,  and 
the  plaintiff  promised  to  pay  the  amount  to  such  creditors  when  the  note 
was  paid  by  the  defendant. — Cole  v.  Cresswell,  3  Perr.  £f  D.,  (Q.  B.)  404 ; 
and  11  Ad.8p  Ell.,  661.  So,  also,  it  was  held,  where  the  bill  was  accept- 
ed upon  an  undertaking  to  give  up  a  guaranty  that  the  latter  might  be 
jjiven  in  evidence  although  not  stamped. — Haigh  v.  Brooks,  3  Perr.  #  D., 
FQ.  £.1  452  :  and  11  Ad.  #  Ell.,  800.  (1841.)     ' 
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ACCEPTANCE. 

The  effect  of  acceptance  after  dishonor  is  to  make  the  bill  payable 
on  request,  and  it  was  held  on  general  demurrer  to  amount  to  a  promise 
to  pay  on  request,  where  the  declaration  by  endorsee  against  accepter 
alleged  the  presentment  and  non-payment,  and  that  afterwards  the  de- 
fendant promised  to  pay  according  to  the  tenor  of  his  acceptance. — 
Christie  v.  Peart,  7  Mees.  Sr  W.(Ex.,)  4,91.  (1841.) 


DISHONOR,  &c. 

Cook  v.  French,  3  Perr.  Sr  D.,  (Q.  B.)  596.  In  this  case  a  letter  was 
written  to  the  defendant,  the  drawer,  in  the  following  words,  to  wit:  "1 
beg  to  inform  you  that  D.  T.'s  acceptance  for  .£200,  drawn  and  accept- 
ed by  you,  July  31,  has  been  presented  for  payment  and  returned,  and 
now  remains  unpaid, '  and  this  was  held  sufficient  notice. 

The  post-office  mark  is  not  conclusive  ;  Stocker  v.  Collins,  9  C.  Sr 
P.,  (JV.  P.)  653;  and  7  Mees.  Sr  W.  Ex.,  515  ;  both  parties  were  within 
the  bills  of  mortality,  proof  as  follows,  to  wit:  The  letter  containing  no- 
tice of  dishonor  was  put  into  the  post-office  before  one  o'clock  of  the  day 
after  which  it  became  due,  but  appeared  to  have  the  post-mark  of  ten 
o'clock  of  the  following  day,  and  the  court  held  that  it  was  properly  left 
as  a  question  for  the  jury. 

In  the  case  of  Skelton  v.  Braithwait,  7  Mees.  Sr  W.  Ex.,  436,  notice 
was  in  the  following  terms,  to  wit :  "  I  have  received  notice  from  the 
bank  that  your  draft  on  A.  B.  is  dishonored,  and  I  have  requested  them 
to  proceed  on  the  same  ;"  this  was  held  sufficient  notice  of  dishonor.  It 
may  not  be  improper  to  remark  that  this  was  the  only  draft  held  by  the 
bank  against  the  party.     (1841.) 

By  the  law  of  this  state,  a  debt  due  on  account  is  considered  as  paid, 
and  the  contract  extinguished  by  taking  a  negotiable  promissory  note  for 
the  amount ;  while  the  common  law  regards  it  only  as  security  for  an 
existing  debt. 

As  the  original  contract  no  longer  exists  after  the  taking  of  such 
note,  it  follows  that  the  note  must  be  a  new  cause  of  action ;  and  in  our 
practice,  amendments  are  not  permitted  to  introduce  a  new  cause  of 
action. — Yewall  v.  Hussey,  18  Maine  Reports,  249.   (1841.) 
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Whatever  is  set  out  in  one  bill  of  exceptions  may  be  referred  to  in 
another  bill  in  the  same  suit,  and  will  be  considered  as  of  record. — Doe 
ex  dem.  Stark  v.  Gildart,  5  Howard's  Rep.,  606.    (1841.) 
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BOOK  OF  ENTRIES. 

When  a  purchaser  at  a  store  selects  the  articles  he  wants,  and  has 
them  set  aside  to  be  sent  for  by  him,  or  to  be  sent  to  him  by  the  mer- 
chant, then  is  the  time  to  make  the  entry  of  a  charge  against  the  pur- 
chaser ;  and  such  entry  is  evidence.     Parker  v.  Donaldson,  10  Ohio  Rep., 

If  a  clerk  who  made  original  entries  in  a  book  be  temporarily  absent 
from  the  state,  such  entries  may  be  given  in  evidence  upon  proof  of  his 
handwriting. — Hay  v.  Kramer,  10  Ohio  Rep.,  137.     (1842.) 

BOND. 

Where  an  attachment  bond  is  signed  by  an  agent,  the  authority  of 
the  agent  need  not  be  sent  up  with  the  attachment. — Linder  v.  Aaron  et 
ah,  5  Hoivard's  Rep.,  58.    (1842.) 

BOUNDARIES. 

Where  there  are  contradictory  calls,  the  one  for  an  established  line 
and  the  other  for  the  course  :  Held,  that  the  call  for  the  line  will  control 
the  call  for  the  course. 

Where  there  were  two  lines  known  as  Montfort's  line,  and  on  one 
of  those  lines  stood  "  McCulloch's  corner,  a  red  oak;"  Held,  that  in  a 
deed  calling  for  Montfort's  line  at  "  McCulloch's  corner,  a  red  oak,"  these 
words,  "  McCulloch's  corner,  a  red  oak,"  designate  which  of  the  lines 
was  meant. — McAdoo  v.  Subblett,  1  Humphreys  Rep.,  105.     (1841.) 

BURGLARY,  WITH  VIOLENCE. 

If  a  party  charged  with  the  crime  of  murder,  committed  in  the  per 
petration  of  a  burglary,  be  generally  acquitted  on  that  indictment,  he 
cannot  afterwards  be  convicted  of  the  burglary  with  violence,  as  the  ge- 
neral acquittal  on  the  charge  of  murder  would  be  an  answer  to  that  part 
of  the  indictment  containing  the  allegation  of  violence. — Reginav.  Gould, 
9  Carrington  &c  Payne's  Rep.,  364.     (1841.) 

The  prisoner  was  indicted  for  a  burglary  in  the  dwelling-house  of 
John  Templeman. 

It  appeared  that  the  prisoner  had  made  a  statement  to  a  policeman 
under  some  peculiar  circumstances,  which  induced  Bodkin,  for  the  pro- 
secution, with  the  approbation  of  the  court,  to  decline  offering  it  in  evi- 
dence ;  but  in  consequence  of  the  statement  containing  some  allusion  to 
a  lantern,  which  was  afterwards  found  in  a  particular  place,  the  police- 
man was  asked  whether,  in  consequence  of  something  which  the  prisoner 
had  said,  he  made  search  for  the  lantern. 

Tindall,  C.  J.,  and  Parke,  B.,  were  both  of  opinion  that  the  words 
used  by  the  prisoner,  with  reference  to  the  thing  found,  ought  to  be 
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given  in  evidence,  and  the  policeman  accordingly  stated  that  the  prisoner 
told  him  that  he  had  thrown  a  lantern  into  a  pond  in  Pocock's  Fields. 
The  other  parts  of  the  statement  were  not  given  in  evidence. 

The  prisoner  had  been  tried  and  acquitted  on  a  charge  of  having 
murdered  Mr.  Templeman,  at  the  time  when  the  alleged  burglary  was 
committed,  and  in  furtherance  and  prosecution  of  its  commission. 

Parke,  B.,  in  summing  up  the  case,  told  the  jury  that  the  charge  in 
the  indictment  did  not  affect  the  life  of  the  prisoner,  as  there  was  not  an 
allegation  that  the  burglary  was  accompanied  by  violence,  and  that  if  he 
had  been  indicted  for  burglary  with  violence,  as  he  might  have  been  con- 
victed of  manslaughter  or  even  of  assault  on  the  indictment  for  murder, 
on  which  he  had  been  acquitted  altogether,  in  his  opinion,  that  acquittal 
would  have  been  an  answer  to  the  allegation  of  violence  if  it  had  been 
inserted  in  the  present  indictment. 

The  prisoner  was  found  guilty,  and  sentenced  to  transportation  for 
life. 

Regina  v.  St.  John,  9  Carrington  £f  Payne's  Rep.,  40.  (1841.)  In 
this  case,  the  prisoner  was  indicted  for  a  burglary  in  the  dwelling-house 
of  Henry  Moody,  situate  "  at  the  parish  of  Woolwich,"  and  stealing 
therein  a  watch  and  other  articles,  above  the  value  of  £5. 

In  his  cross-examination,  the  prosecutor  stated,  that  the  correct 
name  of  the  parish  was  "  the  parish  of  St.  Mary,  Woolwich." 

Mr.  Clark  (the  clerk  of  arraigns)  referred  the  court  to  the  Cen- 
tral Criminal  Court  Act,  4  Sf  5  Will.,  4,  c.  36,  s.  2,  in  which  this  parish  is 
called  "  the  parish  of  Woolwich." 

Bosanquet,  J. — As  it  is  called  "the  parish  of  Woolwich"  in  the 
act  of  Parliament,  I  think  that  that  is  sufficient. 

Parke,  B. — The  act  of  Parliament  shows  that  this  parish  is  known 
by  the  name  of  "the  parish  of  Woolwich  ;"  and,  being  so  described  in  the 
act,  I  think  that  that  is  an  answer  to  the  objection. 

Verdict — Guilty  of  stealing  in  a  dwelling-house,  above  the  value  of 
£5. 

CANCELLATION. 

The  mere  fact  of  the  destruction  of  a  bond  or  other  instrument, 
without  authority,  can  never  be  set  up  against  the  right  of  him  who  has 
the  beneficial  interest. — Trenton  Banking  Co.  v.  Woodruff,  1  Green's 
Chancery  Rep.,  p.  117.  (1842.) 

CAPACITY. 

Old  age,  failure  of  memory,  and  even  drunkenness,  do  not  of  them- 
selves necessarily  take  away  a  testator's  capacity.  He  may  be  ever  so 
aged,  very  infirm  in  body,  and  in  habits  of  intemperance,  and  yet  in  the 
eye  of  the  law  possess  that  sound  mind  necessary  to  a  disposition  of  his 
estate. —  Whitenack  v.  Stryker,  1  Green's  Chancery  Rep.,  p.  8.  (1842.) 

What  constitutes  testamentary  capacity,  or  the  "  sound  and  dispos- 
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ing  mind  and  memory"  essential  in  a  testator. — Lowe  v.   Williamson,  1 
Green's  Chancery  Rep.,  p.  82.    (1842.) 


CERTIORARI. 

After  the  party  has  pleaded  in  nullo  est  erratum,  it  is  too  late  to  move 
for  a  certiorari. — Patrick  v.  McKernon,  5  Howard's  Rep.,  p.  578.  (1842.) 


CHALLENGE. 

Where  several  defendants  are  put  on  trial  at  the  same  time  under  the 
same  indictment,  the  prosecuting  attorney  has  but  two  peremptory  chal- 
lenges.— Mahan  andothers  v.  The  State  of  Ohio,  10  Ohio  Rep.,  232.  (1842.) 


CHALLENGE  TO  THE  ARRAY. 

Since  the  act  of  1836,  no  challenge  to  the  array  will  be  allowed,  nor 
any  venire  facias  quashed,  except  for  corruption  in  the  officer  who  may 
summon  the  jury. — Thomas  v.  The  State,  5  Howards  Rep.,  20.    (1841.) 


CHILDREN. 

No  one  is  bound  to  pay  another  for  maintaining  his  children,  either 
legitimate  or  illegitimate,  except  he  has  entered  into  some  contract  to 
do  so. 

Every  man  is  to  maintain  his  own  children  as  he  himself  shall  think 
proper,  and  it  requires  a  contract  to  enable  another  person  to  do  so,  and 
charge  him  for  it  in  an  action. — Leaborne  v.  Maddy,  9  Carrington  and 
Payne's  Rep.,  497.     (1841.) 

COLLECTOR  OF  TAXES. 

A  collector  of  taxes  is  a  public  officer  to  whose  official  acts  credit 
should  be  given  ;  his  duplicate  and  an  entry  made  therein  by  him  of  the 
payment  of  a  tax  is  good  evidence  of  the  fact  of  payment,  independent 
of  the  oath  of  the  collector  himself. — Overseers  of  Lewisburgh  v.  Overseers 
of  Augusta,  2  Sergeant  Sf  Waits'  Rep.,  65.  (1842.) 


COMMON   CARRIERS. 

To  charge  a  person  as  common  carrier  it  must  be  shown  that  the 
usage  of  his  business  includes  the  goods  carried,  or  that  there  was  a 
special  contract  to  carry  them. 
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Oa  a  change  of  goods  between  carriers  when  is  the  delivery  com- 
plete.— Tunnel/.,  and  Snort  v.  Pettyjohn,  2  Harringtons  Rep.,  48.  (1841.) 

Where  goods  were  shipped  by  VV.  at  Cincinnati,  on  board  of  D.'s 
steamboat,  to-be  transported  to  Peoria,  at  $1  per  hundred,  under  the 
usual  bill  of  lading,  "  with  privilege  of  reshipping  on  any  good  boat ;" 
Held,  that  the  master,  by  reshipping  the  goods,  did  not  lessen  his  liabili- 
lity,  but  was  responsible  for  the  delivery  of  the  goods  at  Peoria,  unless 
the  goods  were  lost  or  so  injured  as  to  prevent  their  delivery  by  the  un- 
avoidable accidents  of  the  river.  In  such  case,  if  the  goods  had  been  re- 
shipped,  it  would  be  necessary  also  to  show  that  they  were  put  on  board 
of  a  good  boat. 

Where  goods  are  shipped  under  the  usual  bill  of  lading,  the  master, 
to  exempt  himself  from  liability  for  not  delivering  them,  must  prove  that 
he  has  been  prevented  from  doing  so,  by  unavoidable  accidents. — Dun- 
seth  v.  Wade  et  a/.,  2  Scammon's  Rep.,  288.  (1841.) 

Semble,  That  if  a  common  carrier,  in  which  character  steamboats 
navigating  our  rivers  must  be  classed,  attempts  to  perform  his  contract 
in  a  manner  different  from  his  undertaking,  he  becomes  an  insurer  for  the 
absolute  delivery  of  the  goods,  and  cannot  avail  himself  of  any  exceptions 
made  in  his  behalf  in  the  contract. — Dunseth  v.  Wade  et  al.,  2  Scammon's 
Rep.,  2S8.  (1841.) 

Proprietors  of  stage  coaches  are  common  carriers,  and  their  liabili- 
ties cannot  be  limited  by  actual  notice  to  a  traveller  that  his  basro-ao-e  is 
at  his  own  risk. 

A  watch  is  a  part  of  a  traveller's  baggage  and  his  trunk  is  a  proper 
place  to  carry  it  in. — Jones  v.  Voorhees,  10  Ohio  Rep.,  145.  (1842.) 

CONCEALMENT  OF  BIRTH. 

On  an  indictment  for  child  murder,  no  one  but  the  mother  can  be 
convicted  of  the  concealment  of  the  birth  of  the  child. — Regina  v.  Wright, 
9  Carrington  and  Payne's  Rep.,  754.  (1841.) 

CONSTITUTIONAL  LAW 

The  provisions  in  the  constitution  of  this  state  requiring  the  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the  legislature  to 
every  bill  creating,  continuing,  altering  or  renewing  any  body  corporate 
or  politic,  does  not  apply  to  public  corporations,  such  as  cities  or  villa- 
ges ;  it  applies  solely  to  private  corporations,  such  as  bankyig  institutions 
or  the  like.  Laws  affecting  public  corporations  may  be  enacted  by  a 
mere  majority  vote. — The  People,  ex  relatione  Lynch  v.  The  Mayor  of  New 
York,  25  Wendell's  Rep.,  680.  (1842.) 

CONTRACT. 

A.  and  his  wife  boarded  and  lodged  in  the  house  of  B.,  the  brother 
of  A.,  and  both  A.  and  his  wife  assisted  B.  in  carrying  on  his  business.  A. 
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brought  an  action  for  the  services,  to  which  B.  pleaded  a  set-off  for  board 
and  lodging  : — Held,  that  neither  the  services  on  the  one  hand,  nor  the 
board  and  lodging  on  the  other,  could  be  charged  for,  unless  the  jury 
were  satisfied  that  the  parties  came  together  on  the  terms  that  they  were 
to  pay  and  to  be  paid,  but,  that  if  that  were  not  so,  no  ex  post  facto  charge 
could  be  made  on  either  side. — Davies  v.  Davies,  9  Carringlon  &>  Payne's 
Rep.,  87.  (184-1.) 

Laird  plaintiff,  Pyne  defendant,  reported  8  DowL,  (P.  C.)  860.  This 
was  an  action  for  a  breach  of  contract  for  the  purchase  of  land,  and  it  was 
held  that  the  measure  of  damage  was  not  the  amount  of  purchase  money, 
but  of  the  actual  damage  sustained. 

It  was  decided  in  the  case  of  Wright  v.  Crookes,  1  Sc.  JV.  S„  (C.  P.) 
685,  that  if  one  party  is  induced  to  enter  into  the  contract  by  the  false 
representations  of  the  other,  it  is  competent  to  him  to  prove  it  by  evi- 
dence aliunde;  notwithstanding  the  general  rule  is  that  the  terms  of  a 
written  contract  cannot  be  varied  by  parol.  (1841.) 


CONVEYANCE. 

Every  conveyance  must,  either  on  its  face  or  by  words  of  reference, 
give  to  the  subject  intended  to  be  conveyed,  such  a  description  as  to 
identify  it. 

If  it  be  land,  it  must  be  such  as  to  afford  the  means  of  locating  it. — 
Neels  v.  Hughes  etal.,  10  Gill  8f  Johnson's  Rep.,  p.  7.     (1841.) 


CORPORATIONS. 

The  rule  that  a  party  cannot  be  both  plaintiff  and  defendant  in  the 
same  suit,  is  confined  to  natural  persons,  and  does  not  apply  to  corporate 
bodies. — Connel  et  al.  v.  Woodward,  5  Howard's  Reports,  p.  665.     (1841.) 


COURTS. 

Legislative  construction,  although  entitled  to  great  weight,  is  not 
binding  upon  courts. 

When  the  supreme  judicial  tribunal  of  a  State  has  declared  what  the 
law  is  on  a  given  point,  when  the  same  point  comes  again  in  litigation, 
all  other  courts  in  the  State  are  bound  to  conform  to  the  decision. — The 
People  v.  Field,  2  S common's  Rep.,  p.  79.     (1841.) 


COURTS  OF  THE  UNITED  STATES. 

The  courts  of  the  United  States,  under  the  patent  law  of  July  4th, 
1836,  have  exclusive  cognizance  of  suits  in  equity  relative  to  interfering 
patents  in  cases  where  the  court  under  that  law  is  authorized  to  declare 
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a  patent  inoperative  and  void,  either  wholly,  or  in  part,  or  as  to  any  par- 
ticular portion  of  the  United  States. — Gibson  v.  Woodworth,  Paige's  Chan- 
cery Reports,  vol.  8,  page  132.     (1842.) 


CRIMINAL  LAW. 

1.  An  indictment  lies  for  obtaining  goods  by  false  pretences,  where  a 
party  represents  himself  to  be  the  owner  of  property  which  does  not  be- 
long to  him,  and  thus  fraudulently  induces  the  owner  to  sell  the  goods 
to  him  on  credit. 

2  Although  a  minor,  within  the  age  of  21  years,  cannot  be  made  re- 
sponsible civiliter  for  goods  thus  obtained,  he  may  be  proceeded  against 
criminaliter  under  the  statute  in  respect  to  obtaining  goods  by  false  pre- 
tences.— The  People  v.  Kendall,  Wendell's  Reports,  vol.  25,  page  399. 
(184-2.) 

3.  To  constitute  the  offence  of  forgery,  in  counterfeiting  the  notes  of 
a  bank,  it  is  not  necessary  that  such  bank,  as  the  notes  purport  to  have 
been  issued  by,  should  have  a  legal  existence  j  it  is  enough  that  the  notes 
purport  to  have  been  issued  by  a  corporation  or  company  duly  authorized 
to  issue  notes. 

4.  When,  however,  the  intent  is  charged  to  have  been  to  defraud  the 
bank  purporting  to  have  issued  the  notes,  the  bank  must  be  shown  to  be  a 
real  body,  capable  of  being  defrauded.  In  the  case  of  an  association  un- 
der the  general  banking  law,  it  is  enough  for  that  purpose  to  prove  the 
articles  of  association. — The  People  v.  Peabody,  WendelVs  Reports,  vol.  25, 
page  472.     (1842.) 

5.  The  statute  requiring  the  assent  of  the  court  to  the  entry  of  a 
nolle  prosequi  by  a  district  attorney  does  not  confer  the  power  upon  the 
court  to  direct  a  discontinuance  without  the  motion  of  that  officer. — Tht 
People  v.  McLeod,  WendelVs  Rep.,  vol.  25,  page  483.     (1842.) 

DAMAGES. 

In  estimating  the  damages  arising  from  the  breach  of  contract,  m 
failing  to  deliver  goods  according  to  agreement,  the  difference  between 
the  price  agreed  on,  and  the  marketable  price  of  the  same  property,  at 
the  time  fixed  upon  for  the  delivery,  must  govern  the  jury. — Hanna  v. 
Harter,  2  Arkansas  Reports,  p.  397.  (1841.) 

DEBTOR  AND  CREDITOR 

l,  A  debtor  may  prefer  one  creditor,  pay  him  fully,  and  thus  exhaust 
his  whole  property,  leaving  nothing  for  others  equally  meritorious.  He 
may  also  partially  pay  a  portion  of  his  creditors,  in  unequal  payments, 
and  wholly  neglect  his  other  creditors;  yet  the  law  will  not  disturb  such 
disposition  of  his  property. — Cross  v.  Bryant,  et  al.}  2  Scammon's  Reports^ 
p.  43.  (1841.) 
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2.  Where  two  persons  are  jointly  indebted  to  a  third,  either  has  a 
right  to  pay  the  debt,  and  call  on  his  co-debtor  to  repay  his  moiety.  The 
payment  may  be  proved  by  either  the  verbal  or  written  confession  of 
the  person  to  whom  the  payment  ought  to  be  made;  and  his  receipt  is 
prima  facie  evidence  that  the  payment  has  been  made. — Balance  v.  Fns- 
by  et  al.,  2  StammorCs  Reports,  p.  65.  (1841.) 

Upon  a  joint  judgment  against  two  or  more  persons,  if  one  of  them 
dies,  the  debt,  except  so  far  as  it  is  a  lien  upon  real  estate,  survives  as 
against  the  other  only,  and  the  representatives  of  the  decedent  cannot  be 
sued  thereon  at  law  ;  and  if  the  judgment  creditor  in  such  a  case  comes 
into  the  court  of  chancery  to  obtain  satisfaction  of  his  debt  out  of  the 
personal  estate  of  the  decedent,  the  court,  acting  upon  the  principle  that 
equality  among  creditors  is  equity,  will  not  give  him  a  preference  in  pay- 
ment over  other  creditors. — Hosack  v.  Rogers,  8  Paige's  Chancery  Rep., 
p.  229.  (1842.) 

DECREES. 

Decrees  for  the  conveyance  of  land  do  not  pass  the  title  unless  a 
conveyance  be  actually  made. — Downing's  heirs  v.  Collins  etal.,  Ben.  Mon- 
roe's Reports,  vol.  2,  p.  97.  (1842). 

DEED. 

A  clerk  in  taking  the  acknowledgment  of  deed  of  bargain  and  sale, 
must  allege  his  personal  acquaintance  with  the  bargainer,  or  the  certifi- 
cate will  be  defective,  and  the  deed  will  create  no  lien  against  a  judg- 
ment creditor. — Peyton  v.  Peacock,  1  Humphrey's  Rep.,  p.  135.  (1841.) 

The  sealing  and  .delivery  of  a  deed  will  be  inferred  if  it  appears 
duly  signed,  sealed  and  attested,  although  the  attesting  witness  speaking 
positively  as  to  the  signing  cannot  remember  as  to  the  other  requisites. — 
Burling  v.  Paterson,  9  C.  Sr  P.,  (JV.  P.)  570. 

In  plead inu-  a  conveyance  by  lease  and  release,  profert  must  be  made 
of  the  latter. — Je?ikins  v.  Pearce,  6  Mees.  #  W.  Ex.  722;  and  8  Dowl., 
(P.  C.)  758.  (1841.) 

Although  the  production  of  a  deed  by  the  party  in  whose  favor  it  is 
made,  is  evidence  of  a  delivery,  which  is  to  be  referred  to  the  day  of  its 
date  ;  yet  it  is  competent  for  the  other  party  to  show  the  true  time  of 
the  delivery,  or  that  it  was  obtained  improperly,  or  against  the  will  of 
the  party  whose  signature  and  seal  are  affixed. — Cults  v.  York  Manufac- 
turing Company,  18  Maine  Reports,  p.  190,    (1840.) 

An  erasure  of  a  deed  after  the  signing,  though  in  an  immaterial  part, 
vitiates  it. — Herdman  v.  Bratten,  2  Harringlofi's  Rep.,  p.  396.  (1841.) 

Any  alteration  in  a  deed,  whether  material  or  immaterial,  if  made  by 
one  party  to  the  deed  without  authority  of  the  other,  vitiates  the  deed. 
The  same  principle  applies  to  bills  of  exchange. — Johnson  v.  Bank  of 
U.  States,  Ben.  Monroe's  Rep.,  vol.  2,  p.  310.    (1842.) 

A  sheriff's  deed  conveying  all  the  right  and  title  of  a  defendant  in  an 
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execution  to  a  lot  of  land  described  as.  lying  on  the  south  side  of  a  par- 
ticular creek,  in  a  given  town  and  county,  is  not  void  for  uncertainty  in 
the  description  of  the  premises,  although  but  a  single  line  be  given  in 
the  deed  as  a  boundary,  where  the  fact  is  shown  that  the  defendant  in 
the  execution  claimed  to  be  the  owner  of  all  the  lands  situate  between 
such  line  and  creek. — Dygert  v.  Pletts,  Wendell's  Rep.,  vol.  25,  p.  402. 
(1842.) 

How  far  the  statement  of  a  fact  in  a  deed  will  be  deemed  an  estop- 
pel considered. — Cole  v.  Patterson,  Wendell's  Rep.,  vol.  25,  p.  456.  (1842.) 

DEMURRER. 

A  special  demurrer  will  perform  the  office  of  a  general  demurrer. — 
Brown  v.  Jones,  Mm.  of  Earther.,  10  Gill.  Sr  John*.  Rep.,  p.  334.   (1841.) 

The  party  withdrawing  his  demurrer  before  argument  and  judgment 
thereon,  may  plead  to  the  action  without  affidavit  of  merits. — Ogden  v. 
Glidewell,  5  Howard's  Reports,  p.  179.     (1S41.) 

DEPOSITIONS. 

In  a  case  affecting  the  life  of  a  party,  it  is  very  desirable  that  the 
magistrate  who  took  the  depositions  against  a  prisoner  with  his  own  hand 
should  be  called  as  a  witness  before  the  depositions  are  read,  to  prov 
the  correctness  of  what  he  took  down  ;  but  it  is  not  absolutely  necessary, 
in  point  of  law,  that  he  should  be  called,  and  the  depositions,  if  admissi- 
ble in  other  respects,  may  be  read  on  proof  of  his  hand- writing.—  Regim< 
v.  Pikeshy,    9  Carrington  Sr  Payne's  Rep.,  124.     (1841.) 


DEVASTAVIT. 

A  devastavit  must  be  regularly  established,  before  a  suit  can  be  main- 
tained on  an  administration  bond. — Judge  of  Probate  v.  Phipps,  5  How- 
ard's Reports,  ^.59.     (1841.) 


DIVORCE. 

Where,  upon  a  decree  for  a  divorce,  the  children  are  placed  by  the 
court  under  the  charge  of  the  mother,  the  allowance  for  their  maintenance 
will  be  such  that  the  children  may  be  fully  maintained  in  a  manner  cor- 
responding with  the  condition  in  life  of  the  father.  The  court,  in  placing 
the  children  under  the  charge  of  the  mother,  mean  to  impose  upon  her  no 
burden  of  a  pecuniary  character.— Richmond  v.  Richmond,  1  Green's  Chan- 
cery Reports,  p.  90.     (1842.) 

The  wife,  although  under  the  age  of  twenty-one,  may,  in  her  own 
name,  without  acting  by  guardian  or  next  friend,  file  her  libel  for  a  divorce, 
and  obtain  relief. — Jones  v.  Jones,  18  Maine  Reports,  p.  308.  (1841.) 
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DONATIO  CAUSA  MORTIS. 

Reddel  v.  Dobree,  10  Sim.,  (Ch.)  244.  This  was  rather  a  singula) 
case,  of  which  the  following  appears  to  be  the  sum  and  substance.  "  A.. 
the  donor,  delivered  a  cash  box  to  B.,  the  donee,  and  desired  him  to  go 
after  his  death,  to  his  son  who  had  the  key.  The  donor  stated  that  the 
box  contained  money  to  be  entirely  at  B.'s  disposal,  but  that  he  should 
want  it  every  three  months  as  long  as  he  lived,  and  it  was  twice  delivered 
back,  but  was  in  B.'s  possession  at  the  time  of  the  donor's  death.  The 
key  was  ticketed  in  the  name  of  B.,  but  in  the  son's  possession  ;  this  was 
held  not  to  be  a  sufficient  donatio  causa  mortis,  nor  such  a  trust  for  B.  as 
the  court  would  execute.    (1841.) 

DOWER. 

The  widow  is  entitled  to  dower  of  the  surplus  value  of  land,  mort 
gaged  by  her  husband  in  his  lifetime,  after  satisfying  the  mortgage  debt; 
although  she  had  renounced  her  dower  on  the   mortgage,  her   renuncia- 
tion excludes  her  from  dower,  only  as  against  the  lien  of  the  mortgage.- 
Keith  v.   Trapier,  1  Bailey's  Rep.,  p.  63.  (1841.) 

DYING   DECLARATION. 

A  boy  between  10  and  11  years  of  age  was  mortally  wounded,  and 
died  the  next  day.  On  the  evening  of  the  day  on  which  he  was  wound- 
ed, he  was  told  by  a  surgeon,  that  he  could  not  recover.  The  boy  made 
no  reply,  but  appeared  dejected.  It  appeared  from  his  answers  to  ques- 
tions put  to  him  that  he  was  aware  that  he  would  be  punished  hereafter 
if  he  said  what  was  untrue  :  Held,  that  a  declaration  made  by  him  at  this 
time  was  receivable  in  evidence  on  the  trial  of  a  person  for  killing  him, 
as  being  a  declaration  in  articulo  mortis. — Regina  v.  Perkins,  9  Carrinv- 
ton  Sr  Paynes  Rep.,  p.  395.  (1841.) 

In  a  case  of  murder,  it  appeared  that  two  days  before  the  death  of 
the  deceased,  the  surgeon  told  her  that  she  was  in  a  very  precarious 
state  ;  and  that  on  the  day  before  her  death,  when  she  had  become  much 
worse,  she  said  to  the  surgeon,  that  she  found  herself  growing  worse,  and 
that  she  had  been  in  hopes  she  would  have  got  better,  but  as  she  was  get- 
ting worse,  she  thought  it  her  duty  to  mention  what  had  taken  place. 
Immediately  after  this  she  made  a  statement:  Held,  that  this  statement 
was  not  receivable  in  evidence  as  a  declaration  in  articulo  mortis,  as  it 
did  not  sufficiently  appear  that,  at  the  time  of  the  making  of  it,  the  de- 
ceased was  without  hope  of  recovery. — Regina  v.  Megson,  9  Carring- 
ton  #  Payne's  Rep., p.  418.  C1841.) 

The  prisoners  were  indicted  for  the  wilful  murder  of  Ann  Stewart. 

On  the  part  of  the  prosecution  it  was  proposed  to  give  in  evidence 
a  declaration  made  by  the  deceased,  on  the  29th  of  April,  as  a  declara- 
tion in  arliculo  mortis.  To  show  the  state  in  which  the  deceased  was,  a 
surgeon  was  called,  who  said,  «  On  the  evening  of  the  28th  of  April,  I 
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found  the  deceased  in  bed  with  all  the  usual  symptoms  of  fever  brought 
on  by  a  cold  ;  on  the  29th  she  complained  of  her  chest,  and  was  suffer- 
ing from  inflammation  of  the  lungs  ;  she  was  extremely  ill,  and  I  then  told 
her  she  was  in  a  very  precarious  state  ;  on  the  next  day  (the  30th)  she 
was  much  worse,  and,  in  my  judgment,  was  in  imminent  danger;  she 
then  made  a  statement  to  me  ;  upon  hearing  that  statement  I  examined 
her  person,  and  found  the  left  labium  pudendi  much  swollen,  and  the 
right  labium  discolored,  and  the  skin  within  the  labia  on  both  sides 
abraded  ;  she  was  also  suffering  much  from  pain  over  the  ribs,  which  in- 
creased on  pressure  and  on  drawing  in  the  breath;  she  died  on  the  next 
day.  Immediately  before  she  made  the  statement  to  me  she  said  that 
she  found  herself  growing  worse,  and  that  she  had  been  in  hopes  she 
would  have  got  better,  but  as  she  was  getting  worse,  she  thought  it  her 
duty  to  mention  what  had  taken  place." 

The  evidence  was  rejected.     The  jury  found  all  the  prisoners  guilty. 


EQUITY. 

1.  Will  equity  entertain  jurisdiction  of  a  matter  which  the  party  has 
had  an  opportunity  of  litigating  in  another  court,  and  which  had  there 
been  decided  against  him  1 

It  will  not.  Unless  it  appear  that  there  existed  circumstances,  such 
as  accidents,  or  surprise,  which  prevented  his  making  his  defence,  or 
trying  the  question. — McClure  v.  Miller,  1  Bailey's  Eq.  Rep.,  p.  170. 
(18411) 

Nor  will  it  relieve  against  a  judgment  at  law,  on  the  ground  of  after 
discovered  evidence,  which  the  party  might,  with  ordinary  diligence, 
have  obtained  in  season  ;  nor  upon  any  other  ground  of  which  he  might 
have  availed  himself  at  law,  but  neglected  or  omitted  to  do  so. — Hender- 
son v.  Mitchell,  1  Bailey's  Eq.  Rep.,  p.  113. 

Nor  against  a  judgment  at  law  upon  a  guardianship  bond,  against  the 
guardian  and  sureties,  for  the  amount  of  a  decree  by  the  ordinary  against 
the  guardian,  on  the  ground  that  the  sureties  were  not  cited  before  the 
ordinary  when  the  decree  was  made  Neither  is  it  a  ground  for  relief, 
that  a  gift  by  the  guardian  to  the  wards,  previous  to  the  decree,  was  in- 
tended, and  accepted  by  the  wards  as  a  satisfaction  of  their  demands  ; 
nor  that  the  decree  was,  in  part,  for  money  which  the  guardian  received 
as  administratrix.  If  these  defences  could  have  availed  at  law,  the  par- 
ties were  bound  to  have  made  them  there  ;  and  if  they  could  not,  then 
they  furnish  no  ground  for  coming  into  equity  — Kenner  v.  Caldwell,  1 
Bailey's  Eq.  Rep.,  p.  149.  (1841.) 

If  one  having  matter  proper  for  a  defence  at  law,  neglect  to  make  it, 
equity  will  not,  in  general,  relieve  against  the  judgment;  nor  are  the 
mistakes  or  negligence  of  counsel,  in  the  conduct  of  a  defence,  a  suffi- 
cient ground  for  relief. — O'Keefe  v.  Rice,  1  Bailey's  Eq.  Rep.,  p.  179. 
(1841.) 

Where  a  defendant  neglects  to  avail  himself  of  a  defence  at  law,  a 
19 
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court  of  chancery  will  not  grant  relief.  This  rule  is  loo  well  settled  to 
require  comment  — Elston  v.  Blanckard,  2  Srammon's  Rep.,  422.  (18 11.) 

Irregularity  or  error  in  proceedings  at  law,  furnishes  no  ground  for 
reviewing  the  judgment  in  equity.  It  a  pnrty  were  under  a  disadvantage, 
as  if  he  needed  a  discovery,  or  was  prevented  from  making  his  defence 
by  accident  or  surprise,  this  might  form  a  distinct  ground  of  equity  ju- 
risdiction ;  but  mere  Inches  in  making  his  defence  is  not  a  ground  of  ap- 
pealing to  another  jurisdiction;  and  the  court  of  law  must  judge  of  the 
regularity  of  its  own  proceedings,  and  the  correctness' of  its  judgments. 
— J\IcL)<nrall  v.  .McDownll,  1  Bailti/'s  Eq.  Rep.,  p.  825. 

Equity  will  not  grant  a  new  trial  on  the  ground  that  the  contract 
was  against  public  policy,  where  the  defendant  through  negligence  failed 
to  make  his  defence  at  law. — Green  v.  Robinson,  5  Howard's  Rep.,  p.  80. 
(1841.) 


ERROR. 

A  judgment  will  not  be  reversed  for  the  admission  of  illegal  evi- 
dence, which  could  have  had  no  influence  in  the  result  of  the  cause. — 
Sergeant  v.  Ford,  10  Ohio  Rep.,  122. 

A  judgment  will  not  be  reversed  because  of  a  wrong  direction  to  the 
jury  upon  a  point  which  became  immaterial,  in  consequence  of  a  right 
direction  upon  another  point  which  was  fatal  to  the  whole  defence. — 
Chambers  v.  Bedell,  10  Ohio  Rep.,  p.  225. 

A  writ  of  error  does  not  lie  to  the  court  of  common  pleas  upon  its 
refusing  to  open  a  judgment,  or  to  receive  the  acknowledgment  of  a  she- 
riff's deed. — Braddee  v.  Brownfield,  10  Ohio  Rep.,  p.  271. 

It  may  not  be  error  for  the  court  below  to  admit  or  reject  evidence, 
where  its  pertinency  or  materiality  does  not  distinctly  appear  to  a  court 
of  error. — Hocker  v.  Jamison,  10  Ohio  Rep.,  p.  4-38. 

Where  service  has  been  had  upon  all  the  makers  of  a  joint  and  se- 
veral note,  it  is  not  error  to  discontinue  as  to  part  of  the  defendants,  and 
take  judgment  against  the  others. — jVevitt  v.  Natchez  Steam  Packet  Com- 
pany, 5  Howard's  Rep.,  p.  196.  (1841.) 


ESCHEATS. 

Escheats  are  the  legal  fruits  of  the  ancient  doctrines  of  feudal  ten- 
ure, and  are  applicable  to  immovable  property  alone. — The,  Commonwealth 
v.  Blanton's  Executors  et  al.,  Ben  Monroe's  Rep.,  vol.  2,  p.  394.    (1842.) 


ESTATES  OF  DECEDENTS. 

On  the  death  of  the  ancestor,  the  land  owned  by  him  descends  to  his 
heirs.  They  hold  it  subject  to  the  payment  of  the  debts  of  the  ancestor, 
in  those  states  where  it  is  liable  to  such  debts.     The  heirs   cannot  alien 
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the  lands  to  the  prejudice  of  creditors.  In  fact  and  in  law,  they  have  no 
right  to  the  real  estate  of  tiieir  ancestors,  except  that  of  possession,  until 
Ihe  creditors  shall  be  paid. — Waikins  v.  Holman,  16  Peters'  Rep.,  25. 
(1842.) 


EVICTION  AND  WARRANTY. 

Where  the  purchaser  is  actually  disturbed,  and  in  danger  of  eviction 
of  the  thing  sold,  he  may  require  security,  before  payment  of  the  price 
can  be  demanded ;  but  being  in  possession  and  enjoyment  of  the  proper- 
ty, he  must  pay  interest,  or  consign  and  deposit  the  price. — Ball  et  al.  v. 
he  Breton  et  al.,  19  Louisiana  Rep.,  p.  147.    (1842.) 

A  debtor  engaging  to  pay  damages  for  the  non-payment  of  his  obli- 
gation, is  presumed  to  intend  only  the  highest  damages  within  the  con- 
templation of  the  parties  at  the  time  of  the  contract ;  and  if  they  are 
such  as  could  not  have  been  foreseen,  they  must  be  reduced  to  a  reason- 
able sum. — Edwards  et  al.  f  p.  c.  v.  Martin's  Heirs  et  al.,  19  Louisiana 
Rep.,  p.  281.  (1842.) 

Declarations  of  the  grantor,  after  parting  with  his  title,  are  not  evi- 
dence to  support  or  impeach  it  in  the  hands  of  the  grantee,  but  if  part 
of  a  conversation  is  given  by  one  party,  the  other  may  inquire  into  the 
whole. — Postensx.  Postens,  3  Watts'  and  Sergeant's  Rep.,  p.  127.  (1843.) 

EVIDENCE. 

1.  Are  proposals  for  a  compromise,  or  conversations  about  it,  admissible 
in  evidence  % 

Not  generally ;  but  if  any  fact  or  distinct  liability  is  admitted,  evi- 
dence of  it  may  be  given,  allowing  the  party  the  benefit  of  all  the  pro- 
positions or  conversations  which  took  place,  and  the  whole  should  be 
considered  by  the  court  and  jury. — Agricultural  Bank  of  Mississippi  v. 
Barque  Jane,  19  Louisiana  Rep.,  p.  1.  (1-842.) 

The  acceptance  of  accounts  by  the  party  to  whom  rendered,  is primSL 
facie  evidence  of  their  correctness,  and   it   is   for  him   to  show   errors. 
The  burden  of  proof  is  on  him. — Flower  v.  Millaudon,  19  Louisiana  Rep. 
p.  195.  (1842.) 

Threats  and  undue  influence  of  the  husband  to  induce  his  wife  to 
sign  an  act  of  sale  of  her  paraphernal  property  to  B.,even  if  sufficient  to 
annul  it  as  between  them,  cannot  affect  the  rights,  or  be  given  in  evfdence 
against  C,  a  bond  fide  purchaser  from  B. — Blanchard  v.  Castille,  19  Lou. 
Rep.,  p.  362.  ( 1842.) 

It  is  not  an  error  to  exclude  parol  evidence  of  a  contract  of  sale 
which  is  contained  in  a  deed  of  assignment,  when  the  written  evidence 
could  be  produced. — Cross  v.  Briant  et  al.,  2  Scammon's  Rep.,  p.  42. 
(1841.) 
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The  English  practice,  requiring  a  party  to  give  notice  of  the  loss  or 
destruction  of  a  bill  or  note,  in  order  to  maintain  an  action  to  recover  its 
contents,  has  never  been  introduced  into  this  country.  Such  notice  is 
not  necessary. — Dormtuhj  v.  State  Bank  of  Illinois,  2  Scammon's  Rep.,  244. 
(1841.) 

It  is  not  competent  to  give  parol  evidence  of  the  contents  of  a  writ, 
ten  paper  without  first  giving  positive  proof  of  its  destruction,  or  if  positive 
proof  of  its  destruction  cannot  be  had,  it  must  be  shown  that  a  bona  fide 
and  diligent  search  has  been  made  for  it  in  vain  where  it  was  most  likely 
to  be  found. — Parks  v.  Dunklc,  3  Watts1  and  Sergeants  Reports,  291  (1843), 
and  see  also  2  Stark.  Ev  ,  343. 

After  an  equal  number  of  witnesses  have  been  sworn  on  each  side 
in  the  impeaching  or  supporting  of  the  character  of  a  party  or  witness, 
it  is  in  the  discretion  of  the  presiding  judge  whether  a  greater  or  farther 
number  of  witnesses  shall  be  examined. — Bissell  v.  Cornell,  24  Wend.,  354. 

It  is  a  principle  well  settled,  that  the  admission  of  a  party,  when 
given  in  evidence,  must  be  taken  together,  as  well  what  makes  in  his  fa- 
vor as  against  him.  Both  are  equally  evidence  to  the  jury,  who  will  give 
to  every  part  of  the  testimony  such  credence  as  it  may  appear  to  de- 
serve.— Storer  v.  Gowen,  18  Maine  Reports,  174.    (1841.) 

To  exclude  a  witness  from  testifying  on  the  ground  of  interest,  it 
must  appear  that  he  has  a  legal  and  certain  interest  in  the  event  of  the 
suit  or  in  the  record.  All  other  matters  of  influence  affect  the  credit 
only. — Marwick  v.  Georgia  Lumber  Company,  18  Maine  Reports,  p.  49. 
(1841.) 

The  party  whose  name  is  alleged  to  have  been  forged,  is  a  compe- 
tent witness  upon  the  trial,  under  an  indictment  for  forgery. — State  v 
Shurtliff,  18  Maine  Reports,  p.  368.  (1841.) 

Formerly  in  England,  for  reasons  not  applicable  here,  it  was  held 
that  the  person  whose  name  was  forged  was  not  a  competent  witness. 

But  even  there  the  rule  is  now  altered. — 2  Stark.  Ev ,  583.  But  here 
he  has  always  been  considered  competent. — Commonwealth  v.  Snell,  3 
Mass.  R.,  82;  Comm'th  v.  Hutchinson,  1  Mass.  ft.,  7.  (1841.) 

A  nautical  witness  cannot  be  asked  on  the  trial  of  an  action  for  the 
negligent  management  of  a  ship,  whether  he  thinks,  having  heard  the  evi- 
dence in  the  cause,  that  the  conduct  of  the  captain  was  correct  or  not. — 
Sills  v.  Brown,     9  Carrington  Sf  Fame's  Reports,  p.  601.  (1841.) 

When  notice  to  produce  a  document  is  given  and  refused,  and  se- 
condary evidence  is  given,  the  opposite  party  cannot  afterwards  be  allow- 
ed to  produce  the  document, — Doe  v.  Hodgson,  4  Perr.  S>~  D.(Q.B.)  143; 
but  the  court  will  not  receive  secondary  evidence  of  an  instrument  upon 
the  mere  proof  of  its  having  been  in  possession,  of  the  opposite  party 
without  notice  to  produce  it. — Knight  v.  The  Marquis  of  Waterford,  4 
Younge  6f  C.(Ex.  Eg).  284.  (1841.) 

The  files  and  minutes  of  a  justice  of  the  peace  are  not  the  proper 
evidence  of  a  judgment  recovered  before  him,  if  the  justice  is  alive  ;  the 
only  appropriate  evidence  is  the  record,  or  a  copy  of  the  record. — Strongs 
v.  Bradley,  13  Vermont  Reports,  p.  9,  (1842.) 
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EVIDENCE,   (HEARSAY). 

IN    RELATION    TO   PEDIGREE. 

Hearsay  evidence  to  prove  a  pedigree  ought  only  to  be  received 
where  the  fact  sought  to  be  established  is  ancient,  and  no  better  evidence 
can  be  obtained.  In  such  case,  the  witness  produced  to  prove  who  were 
the  heirs  of  a  deceased  person,  should  be  some  one  either  connected  with 
the  family  of  the  deceased  by  marriage  or  blood,  or  he  should  have  some  per- 
sonal knowledge  of  the  family  of  the  deceased.  Consequently,  where  a  wit- 
ness is  not  connected  with  the  family,  and  not  having  any  personal  know- 
ledge of  the  facts  of  which  he  speaks,  and  who  has  not  even  derived  his 
information  from  persons  connected,  or  particularly  acquainted  with  the 
family,  only  speaks  generally  of  what  he  has  heard  and  understood,  such 
evidence  is  not  legal  evidence  to  prove  pedigree. — Swain  et  al.  v.  Ca- 
wood,  2  Scam-moil's  Rep.,  p.  505,  (184.1).  See  also  3  Stark.  Ev.,  1103. 
Jackson  v.  Browner,  IS  Johns.,  37.  Jackson  ex  dem.  Ross  v.  Cooley  8  J. 
R.,  128.  Jackson  v.  King,  5  Cowen,  287.  Jackson  v.  Bonneliam,  15  J. 
R.,  226,  18  /.  R.,  39.  Mima  Queen  v.  Hepburn,  7  Cranch,  290.  2Cond. 
Rep.,  496.  Davis  v.  Wood,  1  Wheat.,  6,  3  Cond.  Rep.,  465.  Elliott  v.  Pier- 
sol,  1  Peters',  337.  Ellicott  v.  Pearl,  10  Peters',  412.  Lessee  of  Banert  v. 
Day,  3  Wash.  C.  C.  R.,  243.  Boudereau  v.  Montgomery,  4  Wash.  C.  C. 
R.,  186.  Vowles  v.  Young,  13  Ves.,  140,  147.  Whitelock  v.  Baker,  13  Ves.' 
511.  Walker  v.  Wingfield,  18  Ves.  Jun.,  443.  Chapman  v.  Chapman,  2 
Conn.  Rep.,  347. 


EXECUTION. 

1.  If  A.  after  having  obtained  judgment  against  B.  requests  the  sheriff 
.iot  to  sell  the  property  of  B.  until  he  directs  him  to  do  so;  and  in  the 
interim,  C.  obtains  judgment  against  B.  and  takes  out  execution  ;  which 
of  the  two  executions  has  the  preference,  the  execution  of  A.  or  C  % 

The  execution  of  C.  takes  the  preference.— Weir  v.  Hale,  3  Watts' 
8c  Sergeant's  Rep.,  285.     (1843.) 

An  execution  put  into  the  hands  of  the  sheriff  and  levied  upon  per- 
sonal property,  with  any  other  than  the  bona  fide  intention  of  selling  the 
property  and  making  the  money,  is  fraudulent  as  to  subsequent  "judg- 
ment creditors. 

In  order  to  postpone  an  execution  under  such  circumstances,  to 
subsequent  executions,  it  is  not  necessary  that  the  plaintiff  should  have 
given  the  sheriff  notice  to  stay  proceedings;  but  any  arrangement  with 
the  defendant,  or  other  conduct  of  the  plaintiff,  evincing  his  intention 
not  to  have  a  sale  of  the  property,  will  have  that  effect. 

Error  to  the  Common  Pleas  of  Dauphin  county.  Benezer  Hale,  and 
other  execution  creditors  of  S.  B.  Hickcox  &  Co.  against  John  A.  Weir. 
This  was  a  feigned  issue  directed  by  the  courts  to°try  the  right  to  mo- 
ney raised  on  the  sale  of  the  personal  property  of  Samuel  B.Ifickcox  & 
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Co.  The  plaintiffs,  Benezer  Hale,  Josiah  Elder  &  Co.,  William  Reed 
and  Henry  M.  Bayard,  were  respectively  creditors  of  Samuel  B.  Hick- 
cox  &  Co.,  and  had  each  issued  writs  of  fieri  facias  against  them,  before 
the  sheriff  sold  their  personal  property.  Each  of  the  plaintiffs  claimed 
to  be  paid  out  of  the  proceeds  of  the  sale,  and  the  court  ordered  a  feign- 
ed issue  in  which  they  should  all  join  as  plaintiffs  against  the  prothono- 
tary  as  defendant. 

The  executions  came  to  the  hands  of  the  sheriff  in  the  order  in 
which  they  are  here  mentioned,  and  the  contest  was  between  the  plain- 
tiffs,— who  was  entitled  to  the  proceeds  of  the  sale  1  After  the  executions 
were  given  in  evidence,  this  testimony  was  given  by  the  sheriff: 

6  I  had  the  executions  of  Reed  and  Bayard  in  my  hands  before  the 
sheriff's  sale ;  levied  them  on  same  goods  that  I  levied  on  execution  of 
Hale  and  Elder;  &  Co.  The  morning  after  I  received  Hale's  execution,  I 
went,  in  company  with  him,  to  the  furnace;  this  was  on  the  19th  of  Oc- 
tober, 1841.  I  had  three  executions  before  Hale's,  viz.  :  William  A. 
Brown,  Peter  K.  Miller,  and  Pennsylvania  Bank. 

"  1  had  levied  on  these  three  executions  a  few  days  before  I  received 
Hale's  on  the  14th  of  October.  I  made  levy  on  these  three  executions. 
They  have  been  paid  by  me  by  order  of  court.  The  morning  after  1  le- 
vied on  Hale's  execution  I  gave  orders  to  the  managers  of  the  furnace 
to  stop  it ;  Gregg,  the  manager,  said  they  had  ore  only  to  keep  them  go- 
ing a  few  days,  but  were  well  stocked  with  coal  and  everything  else. 
Hale  was  present,  and  said  it  was  a  hardship  the  furnace  should  be  stop- 
ped, and  he  would  endeavor  to  furnish  the  ore.  Mr.  Gregg  or  Hale 
then  asked  if  I  would  permit  them  to  go  on.  Hale  said  he  thought  there 
would  be  a  compromise  among  the  creditors,  and  it  would  be  a  pity  to 
stop  the  furnace  ;  he  said  he  either  had  or  would  have  in  hand,  shortly, 
the  means  to  satisfy  the  ihree  first  executions.  Hale  said  he  would  al- 
low what  was  right,  for  coal,  and  see  the  hands  paid  ;  Mr.  Gregg  con- 
sented to  ,?o  on,  as  usual,  with  blast ;  nothing  said  about  sale,  at  that 
time.  Hale  thought  the  matter  would  be  compromised  without  sale  ; 
don't  remember  that  Hale  said,  on  riding  up,  anything  about  sale  ;  noth- 
ing said  about  sale  till  a  few  days  after  this,  when  other  executions  were 
put  into  my  hands  ;  after  I  found  there  would  be  a  sale,  Hale  was  as  anx- 
ious as  anybody  for  it  to  go  on. 

"  Hale  never  said  anything  to  me  about  staying  these  executions. 
The  sale  of  personal  property  took  place  the  11th  of  November,  1841. 
Reed  urged  me  to  advertise  the  property.  About  the  time,  or  a  little 
before  I  advertised,  1  saw  Reed  and  Bayard  in  town,  in  company  with 
Hale." 

Samuel  B.  Hick  cox  testified  :  I  owed  Hale  $131  on  the  18th  of  Oc- 
tober, 1841,  as  I  believe  ;  I  cannot  say  that  Murray  owed  him  the  -S250, 
more  than  I  see  it  on  Hale's  books  ;  there  jUras  a  settlement,  I  believe, 
by  Guthrie,  in  April  ;  I  paid  him  some,  which  was  credited  ;  the  judg- 
ment was  confessed,  in  part,  to  secure  to  Mr.  Hale  what  was  due  to  him  ; 
in  the  next  place  to  secure  our  personal  properly,  that  it  should  not  be 
sacrificed,  in  case  other  executions  came  against  us,  and  forced  sale  ;  in 
case  no  other  executions  came  against  us,  1  was  to  go  on  with  the  furnace 
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unmolested  ;  I  was  to  use  the  stock  as  I  had  done  ;  if  no  other  executions 
should  be  issued  against  us,  there  was  to  be  no  sale  by  the  sheriff  on 
Hale's  execution.  It  was  presumed,  that  as  well  stocked  as  the  furnace 
was,  at  that  time,  we  could  pay  our  debts  ;  this  was  the  understanding  at 
the  time  judgment  was  confessed  and  execution  issued — an  amicable 
judgment.  The  proposition  came  from  Mr.  Murray,  my  partner,  who  was 
staying  at  Hale's,  and  then  from  Murray  and  Hale  together:  I  stopped 
there,  when  I  came  to  town  :  I  was  on  good  terms  with  Hale. 

McCormack,  for  plaintiff  in.  error.  The  principle  contained  in  all 
•  the  cases,  is,  that  an  execution  shall  not  be  used  for  any  other  than  the 
bona  fide  purpose  of  making  the  money  by  a  sale  of  the  property  levied, 
—3  Rawle,  344.  3  Wash.  C.  C,  60.  1  Rawle,  366.  3  Penn.  Rep.,  487. 
Here  it  is  clearly  proved  that  the  original  terms  in  which  the  judgment 
was  given,  were  to  prevent  a  sale,  unless  it  became  necessary  in  conse- 
quence of  subsequent  events  ;  and,  in  pursuance  of  this  arrangement, 
Hale  took  possession  of,  and  went  on  to  use  the  property  levied  by  blow 
ing  the  furnace.  That  this  arrangement  was  not  communicated  to  the 
sheriff,  was  a  matter  of  no  moment ;  the  fraud  and  hindrance  to  other 
creditors  were  equally  effectual. — 4  Rawle,  308.  5  Rawle,  286.  2  Rawle, 
2b2. 

Ott  and  Herman  JJlricks,  contra,  argued  that  the  arrangement  made 
was  not  to  prejudice  creditors,  but,  on  the  contrary,  to  advance  their  in 
terests  and  prevent  a  sacrifice  of  the  property.  The  sheriff  ought  to 
have  sold  at  any  time,  and  did  actually  sell  before  the  return  day  of  the 
writ ;  the  execution  of  the  process  was  not,  therefore,  interfered  with  ; 
and  this  is  the  true  test  by  which  the  conduct  of  the  plaintiff  is  to  be 
tried.— 4  Rawle,  308.  3  Co  wen,  272.  11  Wend.,  548.  6  Cowen,  284.  3 
Rawle,  344.     5  Rawb;  286. 

The  court  below,  in  order  to  settle  the  controversy,  directed  that  a 
feigned  issue  should  be  joined,  so  that  the  facts  might  be  passed  on  and 
decided  by  a  jury.  On  the  trial  of  the  issue,  after  the  giving  of  the  evi- 
dence had  been  closed,  the  counsel  of  Reed  and  Bayard,  a  party  to  the 
issue,  requested  the  court  to  charge  the  jury  as  follows  : 

First. — "  If  the  executions  of  B.  Hale  and  J.  Elder  &  Co.,  respective- 
ly, were  issued,  and  levied  on  the  personal  property  of  S.  B.  Hickcox 
&  Co.,  with  the  intention  to  secure  their  claims  merely,  and  not  to  obtain 
satisfaction,  they  are  fraudulent  and  void." 

Second. — "  If  the  arrangement  made  in  these  cases  was,  that  the  ex- 
ecutions were  to  be  placed  in  the  sheriff's  hands  and  levied,  but  there 
was  to  be  no  sale  unless  other  executions  come  against  Hickcox  &  Co., 
then  the  executions,  respectively,  of  Hale  and  Elder  &  Co.,  shall  be 
postponed  to  those  of  other  creditors." 

Third.- — "If,  after  the  sheriff  had  made  his  levy  under  Hale's  exe- 
cution, and  ordered  the  manager  of  Hickcox  &  Co.  to  stop  the  furnace, 
Hale  made  an  agreement  with  Hickcox  &  Co.>  and  with  the  sheriff,  that 
he  would  carry  on  the  furnace  and  use  the  stock  levied  on  for  an  indefi- 
nite time,  the  lien  of  his  execution  was  thereby  lost,  and  he  is  not  en- 
titled to  the  money  in  court." 

Fourthly. — "  That  if  they  believed  the  testimony  of  John  Fox,  the 
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sheriff,  that  Benezer  Hale,  on  the  day  after  issuing  his  execution,  went 
to  the  furnace  of  the  defendants  therein  named,  with  the  sheriff":  was 
present  with  the  sheriff"  when  he  made  the  levy  under  it,  and  ordered 
Mr.  Gregg,  the  manager  of  the  furnace,  to  stop  it:  that  Mr.  Hale  then 
interfered,  by  saying  it  was  a  pity  the  furnace  should  be  stopped,  and 
undertook',  with  the  consent  of  the  sheriff,  to  carry  on  the  furnace  him- 
self, using  for  that  purpose  the  property  levied  on  under  his  execution, 
for  an  indefinite  time,  and  saying  nothing  to  the  sheriff  about  making 
sale  of  the  property  levied  on  ;  this  was  in  effect  an  order  by  Benezer 
Hale  to  the  sheriff*  to  stay  proceedings  on  his  execution  ;  Benezer  Hale's 
execution  was  thereby  postponed,  and  he  had  no  right  to  any  part  of  the 
money  in  court  ;  or  if  the  jury  should  believe,  from  the  testimony  of 
sheriff  Fox,  the  facts  to  be  as  stated  in  this  point,  it  was  a  virtual  stay 
of  the  execution  by  Hale,  and  the  law  would  be  the  same." 

The  court  gave  the  following  response: — "The  first,  second  and 
third  points  are  answered  in  the  affirmative,  with  this  additional  instruc- 
tion, that  the  plaintiff's  in  the  execution  referred  to,  must  not  only  have 
made  the  arrangement  with  the  defendants  in  the  executions,  but  must 
also  have  communicated  the  same  to  the  sheriff,  in  such  manner  as  to 
authorize  him  to  suspend  the  execution  of  the  writs.  If  the  sheriff 
received  no  instruction  or  direction  from  the  plaintiffs  in  the  executions, 
other  than  the  writs;  if  the  sheriff  was  not  in  any  manner  directed  to 
suspend  the  execution  of  the  writs,  or  given  to  understand  that  they  were 
suspended,  other  creditors  have  no  right  to  object.  If  Hale  made  an 
agreement  with  Hickcox  &  Co.  and  the  sheriff  to  suspend  the  execution 
of  Hales  writ  beyond  the  time  the  sheriff  would  have  sold  in  obedience 
to  the  writ,  it  is  fatal  to  Hale's  execution.  If  the  sheriff  was  not  induced 
to  suspend  execution  by  Hale  beyond  what  he  should  have  done  in  exe- 
cution of  the  writ  without  other  directions,  other  creditors  have  no 
cause  of  complaint." 

To  the  fourth  the  court  answered  : — "  It  is  referred  to  the  jury  to 
decide  whether  Hale,  by  his  communication  with  the  sheriff,  authorized 
him  to  suspend  the  execution  of  his  writ,  beyond  what  he  would  have 
done  without  the  interference  of  Hale,  whether  Hale  in  any  manner  in- 
structed or  authorized  the  sheriff  to  stay  proceedings  on  his  writ.  If  he 
left  the  sheriff  to  proceed  in. the  execution  of  his  writ,  in  all  respects  as 
commanded  by  the  writ,  he  lost  no  preference,  although  pending  the  time 
between  the  levy  and  sale,  he  may  with  permission  of  the  sheriff  have 
directed  the  manager  at  the  furnace  to  continue  to  blow  it,  and  have  sup- 
plied him  with  materials  for  that  purpose." 

The  opinion  of  the  court  (see  pages  287,  288,  289,  290  and  291  of  the 
report)  was  delivered  by  Kennedy,  J. — Reversing  the  judgments,  and 
awarding  venire  de  novo. 

Remarks. — It  is  now  undoubtedly  a  well  settled  principle  of  law,  that 
in  order  to  make  the  execution  first  put  into  the  hands  of  the  sheriff, 
available  against  those  delivered  to  him  subsequently,  it  is  not  sufficient 
that  the  plaintiff  in  it  has  a  valid  judgment,  and  that  he  is  entitled  to 
have  execution  of  it ;  but  he  must  sue  out  his  execution,  and  deliver  it 
to  the  sheriff,  not  merely  for  the  purpose  of  having  his  debt  secured  by 
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creating  a  lien  upon  the  personal  property  of  the  defendant,  but  for  the 
purpose  of  having  his  judgment  satisfied  by  a  bona  fide  execution  of  the 
writ,  as  far  as  it  may  be  practicable.  It  is  not  on  the  supposition  of  fraud, 
or  the  length  of  time  to  which  indulgence  has  been  granted  by  the  plain- 
tiff in  an  execution  against  the  defendant,  that  a  subsequent  execution 
levied,  gains  preference  to  a  prior  execution,  under  which  proceedings 
have  been  suspended  by  indulgence.  Upon  examination  of  cases  decided 
on  this  point,  it  will  be  found  that  the  true  reason  given  for  the  preference 
to  the  subsequent  execution  levied,  is  that  the  end  of  the  execution  is  to 
obtain  satisfaction  for  the  debt.  And  when  delivered  to  the  officer  it  is 
his  duty  to  proceed  immediately  for  the  purpose  of  obtaining  satisfaction  j 
and  if  the  plaintiff  in  an  execution  directs  the  sherifFnot  to  levy,  the  pur- 
pose of  the  delivery  of  the  execution  is  defeated. 

If  the  plaintiff,  even  without  any  previous  concert  or  collusion  with 
the  defendant,  on  delivery  of  his  execution  to  the  sheriff,  directs  him  to 
make  a  seizure  of  defendant's  personal  property,  but  not  to  take  it  from 
him,  or  sell  it  without  further  orders,  for  he  expects  the  debt  will  be 
settled  or  paid  without  a  sale  ;  or  if  he  give  any  direction  to  the  like  ef- 
fect, his  execution  will  not  be  good  against  subsequent  executions  at  the 
suit  of  other  creditors.  And  this  would  be  the  case,  though  the  plaintiff 
may  not  thereby  intend  to  hinder,  delay,  or  defraud  other  creditors.  It 
is  not  the  communication  to  the  sheriff  of  the  fraudulent  design  with  which 
the  execution  is  sued  out,  and  put  into  his  hands,  nor  the  direction  of 
the  plaintiff  therein  to  him,  in  pursuance  of  such  an  agreement  or 
understanding  with  the  defendant  in  the  execution,  that  avoids  the  first 
execution,  as  against  subsequent  executions ;  but  injurious  effects  that  may 
be  produced  by  it  upon  other  creditors,  in  its  natural  tendency  to  hinder 
and  delay  them  from  proceeding  to  have  execution  of  their  judgments. 
There  is  no  difference  between  a  suspension  of  execution  one  day  or 
longer  ;  the  order  for  any  suspension  deprives  the  act  of  the  officer  of  all 
its  force  until  countermanded,  and  a  second  execution  levied  in  the  mean- 
time, if  pursued,  will  take  preference  of  the  first. 

The  decisions  establishing  the  foregoing  principles  are  numerous  and 
fully  conclusive,  a  few  of  which  only  are  here  cited.  Berry  v.  Smith,  3 
Wash.  C.  C.  R.,  60.  Storm  v.  Woods,  11  J.  R.,  110.  Farringtonv.  Sin- 
clair, 15  J.  R.,  4-29.  United  States  v.  Conyngham,  4  Doll.,  358.  United 
States  v.  Nourse,  9  Peters\  8.  Scriba  6c  Co-  v.  Deanes  etal.,  1  Brockenb.  C. 
C  R.,  168.    Shaffnerv.  Gilmore,  3  Watts'  ft  Sergeant's  Rep., p.  438.  (1843.) 

The  proceeds  of  the  sale  of  personal  property  levied  and  sold  upon 
three  writs  of  fieri  facias,  must  be  appropriated  to  the  first  which  came  to 
the  hands  of  the  sheriff;  although  the  property  sold  was  acquired  by  the 
debtor  after  the  first  two  executions,  and  before  the  third  came  to  the 
sheriff's  hands. 

Error  to  the  Common  Pleas  of  Franklin  county.  Shafner  6c  Co. 
against  Gilmore  6c  Davis.  Amicable  action,  in  which  the  following  facts 
were  stated  in  the  nature  of  a  special  verdict : — 

A  fieri  facias  at  the  suit  of  Shafner  &  Co.  against  James  R.  Kirby, 
was  placed  in  the  hands  of  the  sheriff  on  the  5th  of  December,  1840,  in 
20 
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the  morning',  and  a  levy  made  on  merchandize  of  the  defendants,  consist- 
ing of  various  goods,  &c,  all  personal  property. 

On  the  same  day,  in  the  evening,  another  fieri  facias,  at  the  suit  of 
John  Cree,  was  placed  in  the  hands  of  the  same  sheriff,  against  James  R. 
Kirby,  and  the  same  levy  made  as  above  on  the  same  day,  subject  to 
former  levy. 

On  the  11th  of  December,  1840,  another  fieri  facias,  at  the  suit  of 
Gilmore  &  Davis,  was  placed  in  the  hands  of  the  same  sheriff,  and  on  the 
same  day  the  sheriff  levied  on  some  boxes  of  boots  and  shoes,  &c;  and 
on  the  15th  of  December  the  same  boxes  were  levied  on  by  the  sheriff  on 
the  two  first  executions. 

These  several  executions  were  returnable  on  the  second  Monday 
of  January,  1841. 

The  boxes  of  boots  and  shoes  were  brought  into  the  county  of 
Franklin  as  the  property  of  James  R.  Kirby,  after  the  issuing  of  the  two 
first  executions  of  Shafner  &  Co.  and  John  Cree,  and  before  the  issuing 
of  the  executions  of  Gilmore  &  Davis.  The  property  levied  on  was 
all  sold  by  the  sheriff  on  the  12th  of  January.  The  amount  of  sales 
of  first  levy  was  $553  90,  leaving  a  balance  due  Shafner  &  Co.  on  their 
execution  of  $252  96,  and  due  on  J.  Cree's  execution  the  whole  debt  of 
8823  20.     The  amount  raised  by  the  sale  of  the  second  levy  was  $118. 

The  court  below  directed  the  proceeds  of  the  second  levy,  $118,  to 
be  divided  pro  rata  between  the  two  first  executions;  giving  to  Shafner 
&  Co.  $27  73,  and  to  John  Cree  $90  26,  and  judgment  was  so  entered. 

The  plaintiffs  assigned  for  error,  that  judgment  was  only  entered  in 
their  favor  for  $27  73,  whereas  it  should  have  been  entered  for  the 
$118,  the  amount  of  sale  of  the  boxes,  as  contained  in  the  second  levy. 

The  defendants  assigned  for  error,  that  the  court  erred  in  entering 
judgment  for  Shafner  &  Co.  and  John  Cree,  whereas  the  judgment  should 
have  been  in  their  favor  for  $118. 

The  opinion  of  the  court  was  delivered  by  Rogers,  J. 

Decree  reversed,  and  the  money  ordered  to  be  paid  to  the  first  exe- 
cution creditor. 


EXECUTOR. 

LIABILITY    OF. 

1.  Will  the  admission  of  one  executor  bind  the  other1? 

It  will,  on  many  points  connected  with  assets;  yet  the  admission  of 
one  as  to  the  legal  effect  of  a  deed,  was  held  otherwise  in  the  case  of 
Fox  v.  Waters,  4  Perr.  Sr  D.  (Q.  B.)  1. 

In  the  case  of  Jubber  v.  Jubber,  9  Sim.  Ch.,  503,  the  request  by  the 
testator  was  thus: — That  a  handsome  gratuity  should  be  given  to  each 
executor  ;  but  the  court  held  this  request  to  be  void  from  the  fact  of  un- 
certainty. And  see  further  with  regard  to  liabilitv — Munday  v.  Slaugn- 
ter,  2  Curt.  (Prer.  172.)  Mehrlins  v.  Andrews,  3  Beav.  CL,  72.  Whittle 
v  Henning,  2  Beav.  Ch.,  396.  Williams  v.  Nixon,  2  Beav.  Ch.,  472.  Baily 
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v.  Gould,  4  Younge  Sr  C.  (Ex.  Eq.)  221.     Smith  v.  Langford>   2  Beav. 
Ch.,  362.     Tinkler  v.  Hindmarsh,  Ibid,  348.     (1841.) 


EXECUTORS  AND  ADMINISTRATORS. 

Of  compensation  ;  of  giving  security  ;  of  retainer  ;  of  proof  of  debt 
retained  j  of  liability  for  losses  j  of  distribution  of  assets. 

Where  the  testator  appointed  his  confidential  clerk  and  bookkeeper 
one  of  his  executors,  and  directed  the  co-executors  to  allow  him  such 
yearly  compensation,  for  his  special  services,  as  they  or  a  majority  of 
them  should  deem  proper  ;  Held,  that  such  clerk  was  not  entitled  to  a 
salary  for  the  ordinary  discharge  of  his  duties  as  one  of  the  executors  ; 
but  merely  to  a  salary  in  addition  to  the  usual  commissions,  while  he 
continued  to  perform  extra  services  ;  and  that  this  direction  in  the  will 
was  only  intended  as  an  authority  to  the  other  executors  to  allow  him  a 
salary  for  extra  services,  in  addition  to  the  compensation  allowed  by  law, 
so  long  as  they  thought  proper  to  require  such  extra  services  to  be  per- 
formed by  him. 

Without  an  authority  contained  in  the  will  for  that  purpose,  the  ex- 
ecutors are  not  authorized  to  employ  one  of  their  number  to  perform 
extra  services  as  clerk,  in  keeping  the  accounts  of  the  estate,  and  to  al- 
low him  a  salary  for  his  services  out  of  the  property,  in  addition  to  the 
commission  allowed  by  law.  Clinch  v.  Eckford,  Paige's  Chancery  Re- 
ports,  vol.  8,  p.  412.     (1842.) 

An  executor  can  be  required  to  give  security  only  when  the  surrogate 
is  satisfied  that  his  circumstances  are  such  as  to  render  it  doubtful  whe- 
ther the  property  of  the  testator  will  be  safe  in  his  hands,  to  be  disposed 
of  as  directed  by  the  will.  The  mere  fact  that  he  is  not  possessed  of 
property  of  his  own,  equal  in  value  to  that  of  the  estate  which  the  testa- 
tor has  appointed  him  to  administer,  is  not  a  sufficient  ground  for  requir- 
ing him  to  give  security. 

Where  there  is  no  ground  for  supposing  that  the  trust  funds  in  the 
hands  of  an  executor  are  in  danger,  from  his  improvidence  or  his  want 
of  pecuniary  responsibility,  he  cannot  be  required  to  give  security. — 
JWandevitle  v.  Mandeville,  Paige' 's  Chancery  Rep.,  vol.  8,  p.  475.     (1842.) 

To  authorize  an  executor  to  retain  for  a  debt  due  to  himself  from 
the  estate  of  the  testator,  he  must,  in  addition  to  the  usual  proof  of  in- 
debtedness, swear  to  the  existence  of  the  debt,  in  the  ordinary  form, — ■ 
unless  it  is  admitted  by  the  adverse  party. 

Where  an  executor  by  his  negligence  suffers  his  co-executor  to  re- 
ceive and  waste  the  estate,  when  he  has  the  means  of  preventing  it  by 
proper  care,  he  is  liable  to  the  heirs  and  next  of  kin  for  the  estate  thus 
wasted. 

The  bequest  of  the  use  of  the  residue  of  the  testator's  personal  es- 
tate for  the  life  of  the  legatee,  or  for  any  shorter  period,  does  not  entitle 
such  legatee  to  the  possession  of  the  fund.  The  executor  should  retain 
the  fund  in  his  own  hands,  and  pay  over  the  income  thereof  to  the  lega- 
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tee  during  the  continuance  of  his  particular  estate  or  interest  therein. 
And  if  the  executor  suffers  the  capital  to  go  into  the  hands  of  such  lega- 
tee, to  enable  him  to  collect  the  income  himself,  he  must  take  sufficient 
security  from  the  legatee  to  insure  the  return  of  such  capital  ;  or  he  will 
be  liable  for  its  loss. — Clark  v.  Clark,  Paige's  Chancery  Reports,  vol.  b,  p. 
152. 

The  death  of  one  of  the  next  of  kin  of  the  intestate,  within  the  time 
fixed  by  the  Revised  Statutes  for  calling  the  administrator  to  account, 
does  not  entitle  the  surviving  next  of  kin  of  the  intestate  to  the  whole  of 
the  personal  estate  ;  but  the  share  of  such  deceased  next  of  kin  is  vested, 
and  belongs  to  his  or  her  personal  representative. — Ross  v.  Clark,  Paige's 
Chancery  Reports,  vol.  8,  p.  574.     (184-2.) 

Where  real  estate  is  directed  to  be  sold  under  a  power  and  to  be 
distributed  as  personalty,  if  the  person  entitled  to  the  proceeds  dies  be- 
fore the  execution  of  the  power,  such  proceeds  are  to  be  distributed  as 
the  personal  estate  of  the  decedent,  in  the  same  manner  as  if  the  proper- 
ty had  been  sold  before  his  death. — Bunce  v.  Van  Der  Grift,  Paige's 
Chancery  Rep.,  vol.  8,  p.  37.     (1838.) 


EXTINGUISHMENT. 

1.  Is  not  the  acceptance  of  a  bond  of  an  executor  by  a  legatee  for  the 
amount  of  his  legacy  an  extinguishment  of  it  1 

It  is. — Stewart's  Jlppeal,  3  Sergeant  and  Watts'  Rep.,  p.  473.  (1843.) 
See  also  to  the  same  point,  Gardner's  case,  cited  in  8  Mod.,  328.  Geyer 
v.  Smith,  1  Ball.,  347. 

The  bond  in  the  foregoing  case  was  as  follows : 

"  One  day  after  date,  I  promise  to  pay  James  Stewart,  or  order, 
$68  76,  federal  currency,  for  value  received.  Witness  my  hand  and 
seal,  this  14th  day  of  August,  1822. 

"  JOHN  SHANNON,  [seal]. 
"  Test.,  Andrew  M'Elwain." 

Graham,  for  appellant,  cited  15  Serg.  Sr  Rawle,  114, 10  Serg.  Sf  Rawle, 
307  ;  4  Johns.,  404  ;  2  Vern.,  190  ;  4  Watts,  379. 

Biddle,  contra,  cited  8  Mod.,  328  ;  Yelv.,  39  ;  4  Rawle,  476  ;  2  Dess., 
254,  261 ;  1  Rop.  on  Hus.  and  Wife,  212. 

Remark.  It  may  not  be  amiss  here  to  observe  that  there  is  in  law, 
an  essential  difference  between  a  note  with,  and  without  a  seal.  The 
former  is  a  bond,  the  latter  not. 

A  mere  note  is  not  payment,  unless  received  as  such,  and  the  pre- 
sumption is,  that  it  is  not  received  in  payment,  until  it  be  shown  that  the 
party  agreed  to  take  it  as  such.  But  where  a  party  takes  from  his  debtor 
a  sealed  instrument  for  a  simple  contract  liability,  the  presumption  is  the 
reverse,  and  it  lies  on  the  party  receiving  it  to  show  that  it  was  not  so 
received. — 1  Rop.  on  Hus.  and  Wife,  212. 

A  higher  security  for  a  debt  given  by  different  parties  or  for  a  different 
sum,  will,  in  the  absence  of  proof  of  the  intention  of  the  parties,  be  pre- 
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sumed  to  have  been  accepted  only  as  a  collateral  security,  and  not  in  sa- 
tisfaction of  the  debt. 

A  merger  takes  place  only  where  the  debt  is  one,  and  the  parties  to 
the  securities  are  identical,  which  works  a  dissolution,  not  of  the  debt, 
but  of  the  original  security.  Extinguishment  or  satisfaction  of  the  debt, 
depends  upon  the  agreement  and  intention  of  the  parties,  which  is  rightly 
referred  to  the  jury  as  a  question  of  fact. — Jones  v.  Johnson,  3  Sergeant  Sf 
Watts'  Rep,  p.  276.    (1843.) 

Error  to  the  common  pleas  of  Dauphin  county.  This  was  an  action 
of  assumpsit  brought  by  Johnson  &  Smith,  type-founders,  residing  in  Phila- 
delphia, against  Jones,  Morehead  &  Taylor,  for  the  price  of  certain  ma- 
terials furnished  for  the  establishment  and  printing  of  a  newspaper  at 
Harrisburg.  The  process  was  served  upon  Jones  only,  who  alone  ap- 
peared and  made  defence.  The  defence  was  put  upon  the  ground  that 
the  plaintiff  had  accepted  a  single  bill  from  Morehead  &  Taylor,  and  two 
sureties  for  their  claim,  and  had  sued  and  recovered  judgments  against 
both  Morehead  &  Taylor  upon  the  single  bill,  and  that  therefore  their 
claim  was  extinguished. 

The  plaintiffs  gave  in  evidence  their  original  books  of  account,  where- 
in the  defendants  were  charged  with  the  materials  furnished,  to  the  amount 
of  $931  14,  from  the  15th  of  July  to  the  7th  of  August,  1839.  The 
ledger  also  showed  this  entry — "  1839,  July  23,  by  note  at  six  months 
drawn  by  him  (J.  W.  Morehead)  and  three  others,  $912  78" — which  ex- 
ceeded the  amount  of  the  materials  which  had  been  furnished  at  that 
date.  The  account  appeared  closed  in  the  book,  and  a  balance  struck  due 
to  the  plaintiffs  of  $18  36. 

The  defendants  then  gave  in  evidence  the  joint  and  several  sealed 
notes  (produced  by  the  plaintiff  on  notice),  of  J.  W.  Morehead,  John  Tay- 
lor, John  A.  Fisher,  and  Joel  Bailey  ;  and  also  two  judgments  obtained  on 
it  against  John  Taylor  and  J.  W.  Morehead. 

The  court  below  (Blythe,  president)  thus  charged  the  jury: — "The 
defence  set  up  is,  that  the  plaintiffs  received  on  the  23d  of  July,  1839,  the 
single  bill  of  J.  W.  Morehead,  John  Taylor,  John  A.  Fisher  and  Joel  Bai- 
ley, in  satisfaction  of  $912  78  of  the  plaintiffs'  claim.  The  plaintiffs  con- 
tend this  single  bill  was  received  as  collateral  security.  The  court  sub 
mits  to  the  jury  as  a  question  of  fact,  whether  the  single  bill  in  question 
was  accepted  by  plaintiffs  as  satisfactory  pro  tanto,  or  only  as  collateral 
security.  If  accepted  in  satisfaction,  plaintiffs  can  only  recover  the  bal- 
ance of  the  account  after  deducting  the  amount  of  the  single  bill  ;  if  re- 
ceived as  collateral  security,  it  is  no  bar  to  plaintiffs'  receiving  from  de- 
fendants the  entire  amount  of  their  bill. 

Errors  assigned  : 

1.  The  court  erred  in  submitting  it  "  to  the  jury  as  a  question  of 
fact  whether  the  single  bill  in  question  was  accepted  by  plaintiffs  as  satis- 
faction pro  tanto,  or  only  as  collateral  security. 

2.  There  was  no  evidence  in  the  case  to  warrant  the  jury  in  finding 
that  the  single  bill  had  been  accepted  by  the  plaintiffs  as  collateral  secur- 
ity, and  therefore  the  court  erred  in  submitting  the  matter  to  them. 

McCormick,  for  plaintiff  in  error,  argued  that  the  entry  in  the  books 


158  EXTINGUISHMENT. 

of  the  plaintiffs  was  material  to  show  that  the  debt  was  extinguished,  and 
the  account  closed.  The  plaintiffs'  claim  was  founded  upon  a  book  ac- 
count, and  the  evidence  in  support  of  it  showed  the  debt  paid. —  1  Watts  Sr 
Serg.,  334  ;  9  Serg.  Sr  Rawle,  14-2;  2  Johns.  213;  6  Whart.,  267;  4  Watts, 
378. 

Fisher,  contra.  If  a  third  person  joins  in  a  security  for  a  debt,  it  is 
presumed  to  be  a  collateral  security. — 1  Mass.,  504  ;  3  Bac.  Ab.  Title 
Extinguishment  D.,  2  Leon,  1 10  ;  5  Mass.,  24  ;  4  Watts,  379  ;  10  Serg.  Sr 
Rawle,  307;  14  Johns.,  404;  1  Serg.  Sr  Rawle,  294;  11  Serg.  Sr  Rawle, 
149  ;  5  Wend.,  85,  490;  5  Whart.,  530 

The  opinion  of  the  court  (see  pages  277,  278,  and  279  of  the  Re- 
ports) was  delivered  by  Gibson,  C.  J.     Judgment  affirmed. 

For  farther  information  respecting  extinguishment,  see  following 
cases. — Earl  of  Clanrickar tie's  case,  Hob.,  277,  278.  Fountain  v.  Coke,  1 
Mod.,  107.  Rudiard  v.  Hannington,  1  And.,  162.  2  Dy.,  157,  pi.  28. 
Sftjt.  Beaumont  v.  Needham,  1  Jind.  233.  Young  v.  Radford,  Hob.,  3.  1 
Dy.,  157,  pi,  30.  3  Dy.,  339,  pi.  45.  Mo.,  474.  Mo.,  528.  Bp. 
of  Lincoln  and  Cowper's  case,  1  Leon.,  248.  Gage  v.  Acton,  12  Mod., 
2b8.  S.  C.  Salk.,  325.  Caweth  v.  Philips,  1  Ld.  Raym.,  605.  Gage  v 
Acton,  Salk.,  326.     Ambrose  v.  Clendon,  2  S^ra.,  1042.     Slagner  v.  Baker 

12  Mod.,  86.  Sturges  v.  Crowningshield,  4  Wheat.,  122 ;  4  Corad.  /Jep., 
409.  Walton  v.  The  United  States,  9  J7/W.,  651  ;  5  Cortd.  72e/?.,  717. 
United  States  v.  Lyman,  1  Mason's  C.  C.  R.,  482.  Parker  v.  PAe  United 
States,  1  Peters'  C.  C.  P.,  262.  Meredith  et  al.  v.  PAe  t/rcited  Sfates,  13 
Peters'.  Russell  v.  Perkins,  1  Mason's  C.  C.  R.,  368.  Wallace  v.  Agry, 
4  Jl/asorc's  C.  C.  P.,  386.  Gilman  v.  Brown,  1  Mason's  C.  C.  R.,  192. 
Latapee  v.  Pecholier,  2  Wash.  C.  C.  R.,  180.  United  States  v.  Astley  et 
al.,  3  WasA.  C.  C.  P.,  508.  Sheepy  v.  Mandeville  et  al.,  6  Cranch,  253  ; 
2  Cond.  Rep.,  362.     Andrews  v.  Smith,  9   Wen.,  53.     Chipman  v.  Martin, 

13  J.  72.,  240.  i%  v.  Lea/,  14  /.  7?.,  404.  See  11  J.  7?.,  513.  Clement 
v.  Pra.sA,  3  J.  C,  180.  Tow  v.  Goodrich,  2  J.  72.,  213.  Sternberg  v. 
Schaffer,  11  J.  7?.,  413.  Ainsle  v.  Wilson,  7  Cow.,  662.  Sunderland  v. 
Loder  et  al.,  5  IFen.,  58.  Wakeman  et  al.  v.  Lyora  e£  a/.,  9  Weft.,  241. 
JIumford  v.  Stocker,  1  CW.,  178.  Briggs  v.  Thompson,  20  J.  72.,  284. 
Cummings  v.  tfucZey,  3  J.  72.,  202.  Witherby  v.  Jl/arcrt,  11  J.  72.,  518.  7b- 
6y  v.  Barber,  5  J.  72.,  66.  Joh?ison  v.  Weed  e*  a/.,  9  J.  72.,  310.  7)ctfy  v. 
Russell  et  al.,  5  Wend.,  129.  Harvey  et  al.  v.  Wood,  5  Weft.,  221.  Berdick 
v.  Greene,  15  J.  72.,  247.  Jackson  v.  Schafer,  11  J.  72.,  513.  PAe/ps' 
Adm'r.  v.  Joh?ison,  8  J.  72.,  54.  Cuyler  v.  Cuyler,  2  J.  72.,  186.  £/#/$  v 
«/?/>p.  o/  YorA:,  7/oi.,  323.  Fulmerston  v.  Steward,  Plow.,  106.  Weston  v. 
Garnon,  1  Leorc.,  255.  3  7/.,  6,  1.  Jlfo.,  56.  2  Dy.,  154, /;/.  18.  /WA. 
rcer  v.  Bellingham,  W.  Jo.,  233,  234.  Jl/o.,  280.  Ztorce  arcd  Willet's  case- 
1  Leon.,  174.  Plowden  v.  Oldford,  Cro.  Car.,  582.  Downing  v.  Seymour, 
Cro.  Eliz.,  912.  Rotheram  v.  Gre^e,  2  .tfrcd.,  89.  1  ^«d.,  235.  1  ^a1., 
175.  4- Leon.,  2.  Owen's  cuse,  2  And.,  \94:  3  Leorc.,  261.  Bracebridge, 
v.  CorA-,  P/ow.,  419.  A'iMetf  v.  Lee,  77oi  ,  313.  2  .^nd.,  74,  75.  .Vo., 
413.  Woodward  v.  La  Darcey,  Plow.,  184.  Ransom  v.  Keyes,  9  Cow., 
128.  Lathrop  v.  Briggs,  8  Cow.,  171.  Pc/ter  v.  Mulliner,  2  7".  72.,  181. 
Crary  et  al.  v.  Turner,  6  J.  72.,  51.     Yates  v.  Rensselaer  et  al.,  5  d.  72.,  364 
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Rathbone  v.  Warren,  10  J.  R-,  587.  Jackson  ex  dem.  Bruyn  et  al.  v.  De- 
witt,  6  Cow.,  316.  Stow  v:  Tift,  15  /.  R.,  458.  Juraes  v.  Morey,  2  Cow., 
286.  Van  Vlieden  v.  Jfe//es,  6  J.  R.,  85.  Peter  v.  Beverley,  10  Peters', 
532.  Hazard  v.  Robinson,  3  Mason's  C.  C.  R.,  272.  Green  v.  Sarmiento, 
1  Peters'  C.  C.  R.,  74.  Willings  et  al.  v.  Consequa,  1  Peters'  C.  C.  P., 
302.  Harris  6>"  Donaldson  v.  Lindsay,  4  Wash.  C.  C.  R.,  271.  Harris  v. 
Johnston,  3  Cranch,  311  j  1  Com/.  Pep.,  543.  itat'te  v.  Peters,  9  Wheat., 
556  j  5  Conrf.  .Rep.,  675. 
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7%e  /Tingf v.  »#?m  FFoocfc,  3  Je  Ws  English  Crown  Cases,  p.  lib.   (1841.) 

jfiTe/rf  that  a  prisoner  might  be  convicted  of  uttering  a  forged  instru- 
ment, although  the  instrument,  when  given  in  evidence,  was  so  mutilated 
that  it  could  not  be  deciphered  without  the  aid  of  afac  simile. 

At  the  spring  assizes  for  the  county  of  Antrim  in  1830,  Jinn  Woods 
was  indicted  and  tried  before  Moore,  J.,  on  an  indictment  for  feloniously 
uttering  a  forged  promissory  note  for  the  payment  of  money,  purporting 
to  have  been  made  on  the  behalf  of  the  Court  of  Directors  of  the  Royal 
Bank  of  Scotland,  for  one  guinea,  dated  4th  Nov.,  1826,  with  intent  to 
defraud,  &c. 

It  appeared  in  evidence  that  the  prisoner  passed  the  note  in  question 
in  a  shop  in  Belfast,  in  payment  of  a  few  shillings'  worth  of  goods.  The 
note  being  considered  bad,  and  the  police  having  been  sent  for,  the  pris- 
oner asked  to  be  allowed  to  see  it,  and  when  produced,  she  snapped  at 
it  and  put  it  in  her  mouth  ;  the  officers  forced  it  out  of  her  mouth,  and  it 
was  broken  in  two  pieces.  On  the  note  being  produced  in  court,  it  was 
lacerated  and  deficient  in  several  particulars,  as  was  proved  by  Mr. 
Archibald  Bonner,  who  signed  the  notes  of  the  Royal  Bank  of  Scotla?id. 
This  witness,  after  stating  his  signature  to  be  a  forgery,  and  that  the 
note  purported  to  be  for  one  guinea,  said,  that  the  word  "  guinea"  in  the 
body  of  the  note  was  entirely  gone,  except  the  G  and  half  the  letter  U ; 
that  the  words  "  office  here"  were  wanting  after  the  word  "  their,"  that 
after  the  word  "  order"  half  the  letter  "fin  the  word  "of"  was  wanting, 
that  the  word  "Court"  was  wanting  altogether,  that  the  three  last  letters 
in  the  word  "Directors"  were  wanting,  that  in  the  word  "account"  the 
letters  "  ac"  were  wanting,  that  the  P  after  witness's  signature  (which 
stood  for  pro)  and  also  the  first  two  letters  of  the  word  "Cashier"  were 
wanting.  He  said  further,  that  the  practice  was  to  number  the  notes 
diagonally  at  two  of  the  corners,  and  that  the  number  (212)  was  wanting 
on  one  of  the  corners,  and  that  in  fact  the  note  could  not  be  deciphered 
without  the  aid  of  afac  simile. 

The  learned  judge  left  the  case  on  this  evidence  to  the  jury,  who 
found  the  prisoner  guilty,  on  the  understanding  that  the  opinion  of  the 
judges  should  be  taken,  whether  the  instrument  so  mutilated  was  suffi- 
cient in  point  of  law  to  sustain  the  indictment. 

Eight  judges  (Bushe,  C.  J.,  Lord  Plunket,  C.  J.,  C.  Pleas,  O'Grady, 
C.  B.,  Moore,  J.,  Johnson,  J.,  Burton,  J.,  Pennefather,  B.,  and  Vande- 
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leur,  J.,)  having  met,  were  unanimously  of  opinion  that  the  conviction 
was  right.  A  fac  simile  of  the  note  was  produced  by  Moore,  J.,  at  the 
meeting. 

The  note  had  contained  these  words  and  figures: — -"Edinburgh, 
4th  Nov.,  1826.  One  Guinea.  Number  JJ?.  The  Royal  Bank  of  Scotland 
promise  to  pay  Andrew  Boyle,  or  the  bearer,  One  Guinea  on  demand,  at 
their  office  here.  By  order  of  the  Court  of  Directors,  James  Moore,  P 
Acct.,  Arch.  Bonner,  P.  Cashier." 
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Zacharie  8(  Co.  v.  Rogers  Sf  Harrison,  19  Louisiana  Rep.,  p.  218 
(1842.) 

Appeal  from  the  Parish  Court  for  the  Parish  and  City  of  New  Or- 
leans. 

Where  the  owner  of  property  places  it  in  the  hands  of  a  third  per- 
son, who  makes  advances  on  it  by  drawing  a  bill,  the  drawer  and  con- 
signees cannot  appropriate  it  to  the  payment  of  his  debt  against  the 
owner,  until  the  advance  is  paid. 

Drawees,  who  are  under  no  obligations  to  accept  a  draft,  bind  them- 
selves to  pay  it,  when  they  receive  the  goods  or  property  on  which  it  is 
drawn.  The  acceptance  of  a  draft,  merely  by  the  receipt  of  the  b'll  of 
lading,  and  the  property  on  which  it  is  drawn,  completes  the  obligation 
of  the  drawee  to  pay  it. 

This  is  an  action  to  recover  the  balance  of  $2095  99  due  on  an  ac- 
count made  up  from  a  bill  of  exchange  drawn  on  a  shipment  of  sugar, 
which  was  dishonored  by  the  defendants,  by  being  protested  for  non-ac- 
ceptance, although  afterwards  paid  in  part  by  them  as  drawees.  The 
plaintiffs  claim  the  balance,  with  the  expenses,  interest  and  costs. 

The  defendants  pleaded  the  general  issue. 

The  facts  of  the  case  are  briefly  these.  In  1827-8,  the  plaintiffs 
and  one  J.  B.  Moussier  made  an  arrangement  by  which  the  former  were 
to  make  some  advances  to  the  latter,  on  his  sugar  crop. 

This  was  done  by  shipping  the  sugar  to  the  defendants  in  Rich- 
mond, Virginia,  and  drawing  a  bill  on  them  to  be  met  by  the  proceeds. 
The  bill  was  drawn  at  New  Orleans  on  the  20th  February,  1828,  at  sixty 
days  sight,  for  $11,000,  and  sold  to  the  U.  S.  Bank,  and  forwarded  to 
Richmond  for  acceptance.  The  day  before  the  date  of  the  bill  of  ex- 
change, the  plaintiffs  took  a  bill  of  lading  for  250  hogsheads  of  sugar 
shipped  by  them,  but  "  for  account  of  J.  B.  Moussier,"  and  consigned  to 
the  defendants,  of  which  advice  was  given  to  the  latter.  The  defend- 
ants, in  their  letter  to  plaintiffs,  dated  the  14th  March,  1828,  in  reply, 
say  :  We  have  been  several  days  in  receipt  of  your  favor  of  the  8th  ulti- 
mo, and  now  acknowledge  the  receipt  of  your  letter  of  advice,  of  draft 
upon  us  for  $11,000,  which  draft  has  been  presented,  and  we  are  sorry 
to  say,  under  the  circumstances,  we  have  been  compelled  to  allow  it  to 
be  noted  for  non-acceptance.  Two  mails  have  now  arrived,  and  no  in- 
voice and  bill  of  lading  have  appeared.     We  fear  you  may  think  our  course 
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in  this  transaction  has  been  rather  too  strict;  but  if  you  think  dispas- 
sionately of  the  case,  we  think  you  cannot  condemn  us,  as  the  bill  of  lad- 
ing ought  to  have  been  forwarded  as  soon  at  least  as  the  draft :  and  so 
many  accidents  have  occurred  in  our  correspondence  with  Mr.  Moussier, 
that  we1  are  afraid  to  put  ourselves  in  the  power  of  any  uncertainty. 
Y"ou  will  perhaps  say  that  our  respect  for  your  signature  ought  to  have 
induced  us  to  accept  and  look  to  you  for  indemnity  in  case  of  any  acci- 
dent ;  but  the  noting  of  a  draft  is  not  like  a  protest  ;  and  of  which  we 
have  given  a  full  explanation  to  the  holder,  at  this  office  ;  assuring  him 
that  we  are  sure  that  some  accident  has  occurred  which  you  did 
not  foresee  ;  that  the  transaction  is  entirely  regular  ;  and  that  if,  as  we  ex- 
pect, we  receive  a,  bill  of  lading  for  the  amount  of  property  intended  to  be 
shipped  us,  we  shall  forthwith  accept  the  draft,  the  refusal  of  which  has 
given  us  great  pain,  but  we  trust  will  not  be  complained  of  by  you." 

On  the  next  day,  the  15th  March,  the  defendants  wrote  again  as  fol- 
lows :  "  Since  we  wrote  you  yesterday,  the  '  Aspasia'  has  arrived  at  our 
wharf,  and  we  have  made  a  partial  examination  of  the  sugar,  and  though 
the  quality  appears  fair  and  good,  yet  it  does  not  justify  Mr.  Moussier's 
authorizing  so  heavy  a  draft  on  it,  and  will  not,  we  are  convinced,  pay 
the  amount  due  us,  and  your  draft  also  ;  under  these  circumstances  we 
are  compelled  to  allow  the  bill  for  $11,000  to  remain  under  note  for  pro- 
test, until  we  can  ascertain  whether  we  can  with  safety  accept  it. 

"  We  are  sorry  it  had  not  been  for  $7000  or  $8000  ;  under  which  cir- 
cumstances we  would  with  pleasure  have  accepted  it.  Fifty  hogsheads  are 
advertised  for  sale  on  Monday,  and  should  the  quality  and  price  iustifv 
us  in  accepting  your  draft,  which  will  make  an  advance  of  $16,000,  we 
shall  certainly  protect  you  ;  and  let  what  will  happen,  you  may  rely  on 
our  making  the  best  of  it,  but  our  market  is  so  completely  glutted  that 
we  can  hardly  expect  to  get  a  price  sufficient  for  it  to  cover  your  draft." 

The  defendants  proceeded  to  sell  the  sugar  and  rendered  an  account 
of  sales,  which,  after  deducting  the  amount  of  Mr.  Moussier's  account, 
previously  owing  to  them,  left  a  balance,  after  payment  of  charges,  of 
$9100,  which  was  applied  to  plaintiffs'  draft.  This  still  left  a  final  bal- 
ance due  on  the  draft  of  $1900,  besides  interest  and  expenses,  which  are 
the  object  of  the  present  suit. 

The  parish  judge  was  of  opinion  the  defendants  were  not  liable,  and 
from  judgment  in.  their  favor  the  plaintiffs  appealed. 

.Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege  that  they  advanced  a  large  sum  of  money  to  one 
Moussier,  for  which  they  were  to  be  re-imbursed  out  of  a  large  parcel  of 
sugars,  to  be  shipped  to  and  sold  by  the  defendants  ;  that  they  received 
the  consignment  of  sugar,, and  assumed  to  pay  the  plaintiffs'  draft  there- 
on ;  but  in  violation  of  this  engagement  they  only  paid  a  part  oi  said 
draft,  leaving  a  balance  of  $2095  99,  which  they  unjustly  detained.  The 
defendants  pleaded  the  general  issue.  There  was  judgment  for  the  de- 
fendants, and  the  plaintiffs  appealed. 

The  facts  of  the  case  appear  to  be  these.     On  the  14th  March,  1828, 
the  defendants  advised  the  plaintiffs  that  they  had  been  compelled  to  note 
their  draft  for  $  1 1,000,  for  protest ;  because  neither  the  invoice  of  sugars 
21 
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nor  bill  of  lading  had  as  yet  been  received  ;  assuring  them,  however,  that 
on  the  arrival  of  those  documents  the  draft  would  be  accepted. 

The  bill  of  lading  and  invoice  of  sugars  themselves,  soon  afterwards 
arrived,  and  were  received  by  the  defendants,  who  paid  from  their  pro- 
ceeds in  part  discharge  of  said  draft  the  sum  of  $9100.  The  plaintiffs 
claim  the  balance  with  interest. 

The  counsel  for  the  plaintiffs  contend  that  the  defendants'  letter  of 
the  14th  March,  1828,  contains  a  conditional  acceptance,  which  became 
absolute  on  the  arrival  of  the  invoice  and  bill  of  lading  ;  and  if  neces- 
sary still  more  so  on  the  arrival  of  the  sugar,  and  the  disposal  of  it  by 
the  defendants. 

The  defence  of  the  appellees,  which  was  sustained  by  the  parish 
court,  is,  1.  That  the  plaintiffs  were  merely  the  agents  of  J.  B.  Mous- 
sier,  who  was  the  owner,  and  for  whose  account  the  sugar  was  shipped. 

2.  That  the  defendants  were  under  no  obligation  to  accept  the  plain- 
tiffs'draft  for  $11,000. 

3.  That  having  paid  all  the  funds  they  had  in  their  hands  belonging 
to  Moussier,  they  were  discharged  ;  having  correctly  charged  him  with 
the  balance  which  he  owed  them. 

1.  The  parish  court,  in  our  opinion,  erred.  Moussier,  the  owner  of 
the  sugar,  had  placed  it  in  the  hands  of  the  plaintiffs,  who  were  to  be  paid 
for  their  advances  to  him,  out  of  its  proceeds;  and  for  that  purpose  con- 
signed it  to  the  defendants  for  sale.  The  draft  in  question  was  drawn  on 
this  sugar  under  the  arrangement  made  with  Moussier. 

2.  It  is  true  the  defendants  were  under  no  obligation  to  accept  the 
plaintiffs'  draft,  until  they  bound  themselves  to  do  so,  when  they  received 
the  invoice  of  the  sugars  and  bill  of  lading. 

3.  If  the  defendants  had  a  claim  against  Moussier,  to  which  they 
thought  the  proceeds  of  the  sugar  ought  to  be  first  applied,  they  should 
have  informed  the  plaintiffs  of  it,  and  refrained  from  a  promise  to  accept 
the  draft.  The  acceptance  of  the  draft  by  the  receipt  of  the  bill  of  lading 
and  the  invoice  of  the  sugars,  completed  the  obligation  of  the  defend- 
ants to  pay  it.  The  plea  of  prescription  cannot  avail  defendants,  as  this 
is  not  a  suit  on  a  bill  of  exchange. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed  ;  and  proceeding  to 
give  such  judgment  as  in  our  opinion  ought  to  have  been  rendered  in  the 
court  below,  it  is  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do 
recover  from  the  defendants,  Rogers  and  Harrison,  the  sum  of  nineteen 
hundred  dollars,  with  legal  interest  from  judicial  demands,  with  costs  in 
both  courts. 

Zacharie  6c  Co.  v.  Rogers  6c  Harrison,  19  Louisiana  Reports,  p.  223. 
(1842.) — On  a  re-hearing. 

Where  factors  accept  a  mandate  to  receive  produce  and  make  insur- 
ance at  the  instance  of  the  shippers,  they  are  bound  to  pay  their  draft 
drawn  on  it,  instead  of  imputing  it  to  the  payment  of  debts  due  them  by 
the  former  owners.  They  can  only  apply  the  surplus  of  the  proceeds  of 
the  cargo  to  their  own  debts  after  payment  of  the  bills  drawn  against  it. 
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Grymes,  for  the  defendants,  applied  for  a  re-hearing  in  this  case, 
which  was  granted. 

Strawbridge,  on  the  part  of  the  plaintiff's,  urged  that  the  decree 
should  be  so  amended  as  to  allow  interest  on  the  debt  sued  for,  from  the 
protest  of  the  bill.  He  cited  article  1929  of  the  Louisiana  Code,  which 
says:  "Interest  is  the  damage  due  for  delay  in  the  performance  of  an 
obligation  to  pay  money.  The  creditor  is  entitled  to  these  damages 
without  proving  any  loss ;  and  whatever  loss  he  may  have  suffered,  he 
can  recover  nothing  more." 

The  case  was  argued  by  brief  on  the  re-hearing  by  Mr.  Strawbridge, 
for  the  plaintiffs,  and  by  Mr.  Grymes,  for  the  defendants. 

Morphy,  J.,  delivered  the  opinion  of  the  court. 

This  cause  is  before  us  on  a  re-hearing.  A  careful  review  of  the 
facts  and  law  of  the  case  has  not  satisfied  us  of  the  incorrectness  of  our 
former  opinion.  The  evidence  shows  that  in  February,  1828,  the  plain- 
tiffs shipped  to  the  consignment  of  defendants  in  Richmond,  '250  hogs- 
heads of  sugar  for  the  account  and  risk  of  J.  B.  Moussier,  and  advised 
them  at  the  same  time  that  they  would  value  on  the  proceeds  of  the  car- 
go to  the  amount  of  $11,000. 

On  the  14th  of  March  following,  the  defendants  expressed  their  re- 
gret of  the  necessity  they  were  under  of  suffering  plaintiffs'  draft  to  be 
noted  for  non-acceptance,  because  since  the  receipt  of  the  letter  of  ad- 
vice, two  mails  had  arrived,  and  neither  the  invoice  nor  bill  of  lading  had 
made  their  appearance.  They  say,  we  have  given  a  full  explanation 
to  the  holder  of  this  draft,  assuring  him  "  that  we  are  sure  that  unless 
some  accident  has  occurred,  which  you  did  not  foresee,  the  transaction 
ts  entirely  regular,  and  that  if  as  we  expect,  we  receive  a  bill  of  lading  for 
the  amount  of  the  property  intended  to  be  shipped  us,  we  shall  forthwith  ac- 
cept your  draft,  the  refusal  of  which  has  given  us  great  pain,  but  we 
trust  will  not  be  complained  of  by  you." 

The  sugar  having  arrived  that  evening,  the  next  day  defendants 
write  that  "though  the  quality  of  the  sugar  appeared  fair  and  good,  yet 
it  did  not  authorize  so  heavy  a  draft  on  it,  and  that  it  would  not  pay  the 
amount  due  to  them  by  J.  B.  Moussier  and  plaintiffs'  draft  also  ;"  "and 
that  under  such  circumstances  they  were  compelled  to  allow  the  bill  of 
$11,000  to  remain  under  note  for  protest,"  &c.  It  appears  from  the 
account  of  sales  that  the  sugar  brought  a  sum  more  than  sufficient  to 
pay  the  bill  drawn  against  it,  but  defendants  gave  the  holder  of  it  only 
$9100;  having  retained  and  applied  the  surplus  of  the  proceeds  to  the 
discharge  of  their  own  claim  against  Moussier.  This  suit  was  brought 
to  recover  the  balance  which  the  plaintiffs  had  to  pay  on  the  return  of 
the  bill. 

As  to  the  advances  made  by  plaintiffs  to  Moussier,  and  to  secure 
which  the  sugar  was  placed  by  the  latter  in  their  hands  to  be  consigned 
to  defendants,  the  record  furnishes  positive  evidence.  We  find  in  it, 
copies  of  three  receipts  of  Moussier,  one  for  $200,  one  for  $1700,  and 
one  for  $8444,  stating  that  these  sums  were  paid  by  plaintiffs  to  him 
as  advances  on  this  sugar  in  the  course  of  February,  1828.    • 

On  the  part  of  the  defendants  it  is  urged  that  the  letter  of  the  14th 
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of  March,  1828,  contains  no  positive  and  unconditional  promise  to  pay  the 
bills;  that  the  plaintiffs  did  not  draw  the  bill  on  the  faith  of  any  such 
promise  ;  that  :i  promise  to  accept  between  the  drawer  and  the  drawee 
is  not  absolutely  binding  between  those  parties  unless  based  upon  an 
absolute  indebtedness  ;  and  finally  that  plaintiffs  in  drawing  this  bill,  as 
well  as  in  shipping  the  cargo,  acted  merely  as  the  agents  ol  Moussier. 

The  transaction  which  gives  rise  to  the  controversy  appears  to  us 
simple  and  of  daily  occurrence  between  planters  and  merchants.  A  fac- 
tor residing  in  Natchez  receives  a  planter's  crop,  advances  him  money 
upon  it,  ships  it  to  New  Orleans  "for  account  and  risk  of"  the  planter, 
and  advises  the  factor  here  that  he  has  drawn  a  bill  of  exchange  on  the 
proceeds.  The  New  Orleans  factor  promises  to  accept ;  can  he  after- 
wards, instead  of  paying  the  bill  drawn  against  the  cotton,  apply  its  pro- 
ceeds to  the  payment  of  an  old  balance  due  to  himself  by  the  planter  1 
Surely  not.  It  is  clear  from  the  language  used  by  defendants  in  their 
letter  of  the  14th  of  March  that  they  understood  perfectly,  as  every 
merchant  must  have  done,  that  the  condition  under  which  their  cargo 
was  consigned  to  them  was  that  out  of  its  proceeds  the  bill  drawn 
against  it  by  the  shippers  was  to  be  paid.  They  could  mean  nothing 
else  when  they  say  "the  transaction  is  entirely  regular,  and  if,  as  we  ex 
pect,  we  receive  a  bill  of  lading  for  the  amount  of  the  property  intended 
to  be  shipped  us,  we  shall  forthwith  accept  your  draft." 

If  there  could  have  been  any  doubt  on  the  subject,  it  is  removed  by 
a  letter  of  the  24th  of  January  preceding-,  in  which  Moussier  tells  defen- 
dants, "  I  gave  order  this  day  to  my  friend,  Mr.  Zacharie,  an  emii  ent 
merchant  of  this  place,  to  ship  to  your  address  for  my  account  about 
200  hogsheads  of  sugar ;  he  will  draw  on  you  for  my  account  $7000  or 
thereabouts  ;  the  surplus  of  the  sales  of  the  cargo  shall  be  to  pay  off  the  bal- 
ance I  owe  you."  A  letter  of  the  plaintiffs  of  the  same  date  opens  their 
correspondence  with  defendants.  After  advising  defendants  of  the  in- 
tended shipment,  they  request  them  to  cover  it  by  insurance,  valuing 
each  hogshead  at  sixty  dollars,  and  defendants  on  the  16th  of  February 
answer  that  the  insurance  is  effected  as  directed.  By  complying  with 
this  order  to  insure,  and  receiving  the  cargo  announced  to  them  by 
Moussier  and  plaintiffs,  they  accepted  the  mandate,  were  bound  to  exe- 
cute it  in  all  its  parts,  and  could  apply  to  their  own  claim  against  Mous- 
sier, only  the  surplus  of  the  proceeds  of  this  cargo,  after  the  payment 
of  the  bill  drawn  against  it. — La  Code,  arts.  1810,2958.  12  Pickering, 
2!)7.  12  Johnson,  276.  The  draft  was  for  a  larger  amount  than  was  an- 
nounced by  Moussier  or  plaintiffs  in  their  first  letters,  but  of  this  change 
the  defendants  were  advised  before  they  received  the  sugar.  They  were 
informed  that  the  sugar  first  spoken  of  having  been  found  upon  exami- 
nation to  be  of  an  inferior  quality,  a  second  cargo  of  better  quality,  and 
fifty  more  hogsheads,  had  been  substituted,  and  that  the  draft  would  in 
consequence  be  increased  to  $11,000.  This  increase  of  the  amount  of 
property  shipped,  and  of  the  sum  drawn  upon  it,  did  not  vary  the  object 
and  conditions  of  the  shipment,  as  explained  to  defendants  by  Moussier. 
The  defendants,  to  be  sure,  might  have  refused  acceptance  of  this  draft, 
modified  as  their  engagement  had  been,  but  then  they  must  have  refused 
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the  whole  control  They  could  not  receive  the  cargo  and  refuse  the 
bill ;  but  with  a  full  knowledge  of  a  change  they  announce  that  they  will 
accept  plaintiffs'  draft,  as  soon  as  the  bill  of  lading  reaches  them,  with- 
out informing  the  latter  that  they  had  any  claim  against  Moussier,  which 
they  intended  to  satisfy  out  of  the  proceeds  of  the  cargo,  in  preference 
to  the  bill  drawn  against  it.  The  cargo  arrives,  and  then,  in  violation  of 
their  promise,  they  appropriate  its  proceeds  to  their  own  claim  against 
Moussier,  on  the  pretext  that  the  plaintiffs  were  acting  only  as  his 
agents.  This  promise  of  defendants  was  not  one  of  those  naked  engage- 
ments, which  parties  are  free  to  revoke  or  disregard  according  to  cir- 
cumstances; it  was  based  on  a  valid  consideration,  to  wit,  the  receiv- 
ing of  the  bill  of  lading  ;  and  they  could  not  violate  it  without  indemni- 
fying the  plaintiffs. 

Even  without  any  positive  promise  on  their  part,  we  think  that 
under  the  circumstances  of  the  case,  and  the  ordinary  and  well-known 
course  and  understanding  of  commercial  dealings  of  this  kind,  the 
defendants  would  have  been  bound  to  apply  the  proceeds  of  this  ship- 
ment to  the  payment  of  plaintiffs'  draft,  in  preference  to  any  claim  they 
had  against  Moussier. 

It  is  therefore  ordered  and  decreed  that  the  former  judgment  of 
this  court  remain  undisturbed. 

See  also,  Toland  v.  Murray,  IS  J.  R-,  24.  Loraine  v.  Cartwright, 
3  Wash.  C.  C.  R.,  151. 
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The  King  v.  Beard,  3  Jebb's  E?iglish  Crown  Cases,  p.  9.  (1841.) 

A  person  finding  a  draft  upon  a  banker,  and  tendering  it  for  payment, 
with  the  intention  of  converting  the  proceeds  to  his  own  use,  knowing  at 
the  time  that  he  is  not  the  person  entitled  to  receive  the  amount,  is  guilty 
of  felony.  "Draft  and  order  for  payment  of  money"  is  a  sufficient  de- 
scription within  the  meaning  of  a  statute  which  makes  the  stealing  of  a 
warrant  for  payment  of  money,  felony. 

In  this  case  the  following  report  was  sent  by  Sir  Jonas  Greene,  Re- 
corder of  Dublin,  to  the  Judges. 

"  Upon  the  26th  of  April,  1822,  John  Beard  was  convicted  before 
me,  as  Recorder,  and  Messrs.  Trevor  and  Nugent,  Aldermen,  upon  an  in- 
dictment charging  him  with  having  feloniously  stolen  a  draft  and  order 
for  the  payment  of  .£100,  concluding  against  the  statute  ;  and  the  ques- 
tion shortly  is,  whether,  under  the  circumstances  which  appeared  in  evi- 
dence, and  as  hereafter  detailed,  the  offence  of  the  prisoner  amounted  to 
a  felony. 

"  Robert  King  swore  that  he  was  a  student  of  Trinity  College  ;  that 
he  had  received  from  his  mother,  for  the  purpose  of  collection,  a  draft 
for  jCIOO  upon  Finlaffs  bank,  drawn  payable  to  himself  or  bearer;  that 
on  the  morning  of  17th  of  April  then  instant,  he  left  the  college  with  the 
draft,  and  in  order  to  receive  the  amount  of  it ;  that  he  had  the  draft  in 
one  of  the  pockets  of  his  pantaloons  ;  that  there  wras  another  paper  in  the 


166  FELONY. 

same  pocket  loose  and  detached  from  the  draft ;  that  the  pocket  was 
buttoned  ;  that  on  leaving  the  college  there  was  some  crowd  before  the 
college  railing,  through  which  crowd  he  passed  ;  and  that  in  his  way  to 
the  bank  he  missed  the  draft,  the  pocket  however  continuing  buttoned, 
and  the  other  papers  remaining  in  the  pocket ;  that  he  could  not  say  he 
felt  any  hand  in  it,  or  pressure  upon,  or  towards  the  pocket.  That  on 
missing  the  draft  he  went  immediately  to  the  bank,  and  gave  directions 
that  if  presented  for  payment  it  should  be  stopped. 

"  Robert  Law,  one  of  the  firm  of  the  banking  house  of  Fin/ ay  and 
Company,  swore  to  the  facts  of  Mr.  King's  calling  at  the  bank,  and  giving 
the  directions  above  mentioned  ;  he  further  stated,  that  in  a  very  few 
minutes  after  Mr.  King's  call  at  the  bank,  the  prisoner  appeared  there, 
and  presented  to  him  (witness)  the  draft  for  payment  ;  that  after  looking 
at  it,  he  asked  the  prisoner  whom  he  got  it  from,  and  the  prisoner's  an- 
swer was,  from  Mr.  King  ;  that  on  witness's  making  some  remarks  as  to 
the  falsity  of  this  statement,  the  prisoner  then  said  he  had  received  it 
from  a  gentleman  at  the  post-office  whom  he  did  not  know,  who  desired 
that  he,  the  prisoner,  would  receive  the  amount  of  the  draft  for  him,  and 
that  he  would  give  prisoner  a  compensation  for  his  trouble.  The  draft 
was  duly  identified.     The  prisoner  called  no  witnesses. 

"  In  my  charge  to  the  jury,  I  directed  them  in  the  first  place  to  consi- 
der whether  the  draft  was  stolen  from  Mr.  King,  and  I  added,  that  if  such 
was  their  conclusion,  upon  the  evidence,  the  case  would  be  the  common 
and  familiar  one  of  stolen  property,  found  instantly  after  the  fact  upon 
the  prisoner,  and  unaccounted  for  ;  and  that  with  respect  to  the  law  in 
such  a  view  of  the  transaction  there  could  be  no  difficulty.  But  if  they 
should  come  to  a  different  result  upon  the  evidence,  and  be  of  opinion 
that  the  draft  was  not  stolen  from,  but  dropped  by,  Mr.  King,  and  that 
the  prisoner  acquired  the  original  possession  innocently  ;  then  I  directed 
them  to  consider  whether  the  prisoner,  with  a  knowledge  of  the  value  of 
the  draft,  and  that  he  was  not  justly  authorized  to  receive  the  amount  of 
it,  conceived  the  intention  of  fraudulently  converting  it  to  his  own  use, 
and  to  effectuate  such  intention,  tendered  it  at  the  bank  for  payment; 
and  if  they  should  come  to  such  result,  then  I  directed  them,  upon  the 
authority  of  some  recently  published  cases,  to  find  the  prisoner  guilty. 

"  The  jury,  after  a  short  deliberation,  found  the  prisoner  guilty  ;  and 
upon  a  very  particular  communication  with  them  as  to  the  grounds  of 
their  finding-,  they  stated  that  their  inferences  upon  the  case  were,  that 
Mr.  King  had  dropped  the  draft,  and  that  it  was  not  stolen  from  him  j 
that  the  prisoner  afterwards  found  it  (thus  negativing  his  allegation  that 
he  had  received  it  from  another),  but  that  fully  apprised  of  the  value  of 
the  draft,  and  that  he  was  not  the  person  who  in  justice  should  receive 
its  amount,  he  determined  fraudulently  to  convert  it  to  his  own  use,  and 
for  that  purpose,  and  to  accomplish  such  his  intent,  made  the  tender  o( 
it  for  payment,  as  proved  by  Mr.  Law. 

"  The  recently  published  cases  to  which  I  alluded,  are  to  be  found  in 
(2  Russ.  on  Cr.,  102,  SharswoocTs  ed.,  Phil.,  1811),  and  as  they  are  short, 
1  take  leave  here  to  transcribe  the  passage  : — 

"  The  doctrine  as  to  a  felonious  taking  of  goods  which  have  been 
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found  by  the  party,  was  further  confirmed  in  two  more  recent  cases.  In 
the  first  of  these  cases  it  appeared  that  a  pocket-book  containing  bank 
notes  had  been  found  by  the  prisoner  on  the  highway,  and  afterwards 
converted  by  him  to  his  own  use ;  upon  which  Lawrence,  J.,  observed, 
that  if  the  party  finding  property  in  such  manner  knows  the  owner  of  it, 
or  if  there  be  any  mark  upon  it  by  which  the  owner  can  be  ascertained, 
and  the  party,  instead  of  restoring  the  property,  converts  it  to  his  own 
use,  such  conversion  will  constitute  a  felonious  taking.  And  in  the  sub- 
sequent case  the  two  prisoners  (father  and  son)  were  convicted  of  steal- 
ing a  bill  of  exchange,  upon  evidence  of  their  having  found  and  converted 
it  to  their  own  use,  by  endeavoring  to  negotiate  it.  Gibbs,  J.,  stated  to 
the  jury  that  it  was  the  duty  of  every  man  who  found  the  property  of 
another,  to  use  all  diligence  to  find  the  owner,  and  not  to  conceal  the  pro- 
perty, which  was  actually  stealing  it,  and  appropriate  it  to  his  own  use. 

"  I  apprehend  the  case  herein  respectfully  submitted  to  the  judges 
is  not  on  principle  to  be  distinguished  from  those  cases  in  Russell,  and 
that  it  is  quite  a  parallel  case  to  that  before  Gibbs,  J.  Under  an  impres- 
sion that  the  doctrine  of  constructive  felony  had  been  carried  quite 
far  enough  and  ought  not  to  be  extended,  except  upon  the  au- 
thority of  solemnly  considered  and  adjudged  cases,  I  certainly  feel  a  dif- 
ficulty, notwithstanding  the  cases  in  Russell,  in  determining  that  the 
facts  in  the  prisoner's  case  did  constitute  a  felony,  for  I  was  not  aware 
of  any  case  prior  to  those  alluded  to  explicitly  deciding  that  a  conversion 
of  property,  even  with  a  fraudulent  intent,  when  the  original  possession 
was  purely  and  bond  fide  by  finding,  constituted  a  felony.  As  to  the  case 
before  Lawrence,  J.,  it  does'not  appear  that  there  was  a  conviction  ;  and 
in  neither  instance  does  it  appear  that  there  was  a  reference  to  the 
judges. 

"  Lord  Hale,  in  his  Pleas  of  the  Crown,  vol.  1,  page  506,  lays  down 
this  law  thus : — '  If  A.  finds  the  purse  of  B.  in  the  highway,  and  takes  it, 
and  carries  it  away,  and  hath  all  the  circumstances  that  may  prove  it  to 
be  done  animo  furandi,  as  denying  it,  or  secreting  it,  yet  it  is  no  felony.' 
Lord  Coke,  in  his  3d  Institute,  page  108,  says, — 'If  one  lose  his  goods, 
and  another  find  them,  though  he  convert  them,  animo  furandi,  to  his  own 
use,  yet  it  is  no  larceny,  for  the  first  taking  is  lawful?  Leigh's  case,  to 
be  found  in  2d  East's  Crown  Law,  page  694,  and  in  2d  Russell,  page 
1090,  (Russ.onCr.,  133,  Sharswood's  ed.,  Phil.,  184-1),  which  was  decided 
by  all  the  judges,  (with  the  exception  of  one  absent),  may  be  considered 
highly  material.  The  prisoner  there  was  found  by  the  jury  to  have  had 
an  original  innocent  possession,  (having  with  an  honest  purpose  saved 
some  articles  from  a  fire  in  the  house  of  a  neighbor),  but  afterwards  to 
have  conceived  the  resolution  of  appropriating  them  fraudulently  to  her 
own  use,  and  with  that  view  to  have  secreted  them  and  denied  the  pos- 
session of  them.  They  found  the  prisoner  guilty  ;  but  the  judges  were 
of  opinion  that  there  was  no  felony,  the  original  taking  not  having  been 
with  an  intent  to  steal.  Some  other  cases  possibly  bearing  upon  the  ques- 
tion, are  those  respecting  coachmen  finding  articles  in  their  carriages, 
after  setting  down  their  fares,  most  of  which  appear  to  be  collected  in 
Rex  v.  Wynne,  1  Leach,  413,  and  among  them  Lamb's  case,  in  1694,  (very 


168  FORI  . 

shortly  and  unsatisfactorily  stated),  and  which  would  seem  to  make  the 
conversion  a  felony,  on  the  ground  that  the  proprietor  of  the  goods  was 
traceable,  to  the  knowledge  of  the  prisoner  ;  an  observation  applicable 
undoubtedly  to  the  case  under  discussion. 

"As  larceny  includes  a  trespass,  and  therefore  a  taking  from  the 
possession,  I  presume  the  principle  of  the  decisions  by  Lawrence  and 
Gibbs,  J.  J.,  was  that  the  le^al  possession  continued  unaltered  in  the 
owner,  and  that  the  fact  of  fraudulently  converting  or  attempting  to  con- 
vert the  property  to  the  prisoner's  own  use  was  a  taking ;  indeed 
Gibbs,  J.,  is  made  to  say  that  the  concealment  is  stealing  ;  a  position, 
however,  which  does  not  appear  to  be  recognized  (but  the  contrary) 
by  the  judges  in  Lei g/i's  case,  which  I  have  taken  the  freedom  of  allud- 
ing to. 

"I  think  it  proper  to  remark,  that  since  the  trial  it  occurred  to  me 
that  there  was  a  misdescription  of  the  instrument  in  the  indictment,  in 
being  called  a  draft  and  order  for  payment  of  money  ;  and  <>i\  a  reference 
to  the  statute  which  makes  the  stealing  of  choses  in  action  felony,  3  Geo. 
2,  c.  4,  s.  3,  I  find  that  the  words  draft  or  order  do  not  occur  in  it,  and 
that  the  designation  of  the  instrument  should  be  '■warrant  for  payment 
of  money  or  bill  of  exchange.'  " 

It  was  held  by  all  the  eight  judges  present,  (viz.  Bushe,  C.  J.,  Smith, 
B.,  McClelland,  B.,  Moore,  J.,  Johnson,  J.,  Jebb,  J.,  Burton,  J.,  and 
Pennefather,  B.),  who  delivered  their  opinions  seriatim,  that  the  facts  con- 
stituted a  felonious  taking,  and  that  the  conviction  was  right.  The  deci- 
sion of  the  judges  was  founded  on  the  authority  of  the  cases  then  lately 
decided,  in  2  Russ.  Cr.  Law,  1044- 5  (2  Russ.  on  Cr.,  133,  Sharsu-ood,s  erf., 
P/iil.,  1841) ;  and  most  of  the  judges  considered  those  cases  as  not  per- 
fectly reconcilable  with  the  principles  laid  down  by  Coke  and  Hale. 

FORGERY. 

Three  prisoners  (foreigners)  were  indicted  for  feloniously  engraving 
and  making  two  parts  of  a  promissory  note  of  the  Emperor  of  Russia. 
The  indictment  was  framed  upon  the  statute  11  Geo.  4,  and  1  Will.  4, 
ch.  06,  sec.  19.  The  plates  were  engraved  by  an  Englishman,  who  was 
an  innocent  agent  in  the  transaction.  It  appeared  that  two  of  the  prison- 
ers only  were  present  at  the  time  when  the  order  was  given  for  the  en- 
graving of  the  plate,  but  they  said  they  were  employed  to  get  it  done  by 
a  third  person,  and  there  was  some  evidence  to  connect  the  third  prisoner 
with  the  other  two  in  subsequent  parts  of  the  transaction. 

The  questions  left  to  the  jury  were,  1st,  whether  the  two  who  gave 
the  order  for  the  engraving  knew  the  nature  of  the  instrument ;  and  2dly, 
whether  all  three  concurred  in  the  order  given.  Thejud^e  told  the  jury 
that  in  order  to  find  all  three  guilty,  they  must  be  satisfied  that  they 
jointly  employed  the  engraver,  but  that  it  was  not  necessary  that  they 
should  all  be  present  when  the  order  was  given,  as  it  would  be  sufficient 
if  one  first  communicated  with  the  other  two,  and  that  all  three  concur- 
red in  the  employment  of  the  engraver.     His  Lordship  alsO  said,  that  he 
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was  inclined  to  think  that  if  the  prisoners,  by  means  of  the  engraver, 
caused  the  plates  to  be  engraved,  they  would  be  within  the  provisions  of 
the  statute,  whether  they  knew  the  nature  of  the  instrument  engraved  or 
not ;  but  intimated  that,  if  it  became  necessary,  the  matter  might  be  made 
the  subject  of  further  consideration.  The  jury  found  the  two  guilty  who 
gave  the  order,  and  added,  that  they  considered  they  knew  the  nature  of 
the  instrument.  The  third  prisoner  was  acquitted. — Regina  v.  Mazeau^ 
Ramuz  and  Rault,  9  Carrington  #  Payne's  Rep.,  p.  676.  (1841.) 

The  prisoners  were  indicted  for  feloniously  engraving  and  making 
upon  two  plates,  two  parts  of  a  promissory  note  for  twenty-five  rubles, 
of  Nicholas,  Emperor  of  Russia.  The  charge  was  stated  in  various 
ways  in  different  counts  of  the  indictment. 

From  the  evidence  for  the  prosecution  it  appeared  that  the  prisoners, 
Ramuz  and  Mazeau,  had  been  for  some  time  acquainted  with  an  engraver 
named  Salt,  and  that  on  the  9th  of  August,  Mazeau  went  to  Salt  and 
showed  him  two  Russian  notes,  and  had  some  conversation  with  him 
about  engraving  some  plates,  and  some  days  after  Mazeau  came  again, 
accompanied  by  Ramuz,  and  both  told  Salt  that  he  was  to  go  on  with  the 
engraving,  and  both  gave  him  some  money,  and  it  was  proved  that  they 
both  came  together  to  him  frequently  during  the  progress  of  the  work. 
The  evidence  against  the  third  prisoner  was  as  follows:  Mr.  Salt  said, 
"  When  1  took  the  print,  Mazeau  told  me  the  man  they  were  executing 
the  order  for  was  present  in  their  house,  in  their  parlor ;  in  con- 
sequence of  what  he  said,  I  watched  outside  the  door  after  I  left, 
and  saw  the  prisoner,  Rault,  come  out  of  the  house."  Being  asked 
whether  he  had  ever  seen  Rault  at  any  other  time  than  that,  he  said — "  I 
have  seen  him  several  times  during  the  progress  of  the  engraving  ;  I  have 
seen  him  in  conversation  with  Mazeau  and  Ramuz."  Mr.  Salt's  wife 
said — "  I  know  the  three  prisoners — I  have  seen  two  of  them  a  great 
many  times  ;  but  one  not  so  often  as  the  other  two  ;  I  only  saw  the  three 
prisoners  together  once,  that  was  on  the  Thursday  that  they  were  taken 
into  custody  ;  I  saw  them  at  the  corner  of  Princes  street  and  King  street, 
about  two  o'clock,  I  think.  I  think  they  were  all  three  together  ;  they 
were  standing  together  for  a  short  time,  and  then  they  dispersed  ;  Rault 
went  one  way,  and  Ramuz  and  Mazeau  went  together  another  way.  I 
did  not  notice  what  they  were  doing  when  they  stood  together,  no  more 
than  they  were  talking  together  ;  they  were  close  to  our  window  ;  I  was 
in  the  shop  at  the  time.  I  had  no  reason  for  watching  them.  I  did  not 
look  at  them  with  any  particularity  ;  I  merely  said  to  Mr.  Salt  that  they 
were  standing  there,  three  together  ;  I  had  seen  Mazeau  and  Ramuz  a 
great  many  times,  coming  to  our  house  on  business  ;  I  had  seen  Rault 
once  before,  alone,  at  the  door  in  King  street."  On  his  apprehension, 
some  proofs  from  the  plates  and  a  Russian  passport  were  found  upcn 
Rault. 

Montagu  Chambers,  for  the  prisoner  Rault,  at  the  close  of  the  case  for 
the  prosecution,  submitted  that  there  was  not  any  act  proved  to  have  been 
done  by  Rault,  jointly  with  Mazeau  and  Ramuz,  so  as  to  make  him  guilty 
of  the  charge  laid  in  the  indictment.  He  contended  that  there  must  be 
a  joint  employment  of  Salt  by  all  the  three  prisoners  ;  and  that  in  order 
22 
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to  make  out  such  joint  employment,  it  was  necessary  to   show  that  all 
three  were  present  at  the  time  the  order  was  given. 

Patterson,  J. — I  quite  agree  that  there  must  be  a  joint  employment, 
and  that  all  those  three  persons  cannot  be  convicted  on  this  indictment, 
unless  the  jury  think  that  they  jointly  employed  Mr.  Salt.  But  I  do  not 
go  along  with  Mr.  Chambers  in  saying  that  they  must  all  three  be  pre- 
sent at  the  time  when  the  order  was  given  to  Mr.  Salt.  I  am  of  opinion 
that  if  it  be  shown  that  two  of  them  gave  the  order  in  behalf  of  them- 
selves and  another  person,  that  other  person  being  the  prisoner,  he  may 
be  connected  by  some  evidence  with  the  employment.  Whether  there 
is  such  evidence  in  the  case  is  a  question  for  the  jury  ;  I  cannot  with- 
draw the  case  from  their  consideration. 

C.   Phillips  then  addressed  the  jury  for  the   prisoner  Mazeau,  and 
Montagu  Chambers  for  the  prisoner  Rault. 
The  prisoner,  Ramuz,  defended  himself. 

Patteson,  «/.,  in  summing  up,  said,  the  words  of  the  Act  of  Parliament, 
11  Geo.  4,  and  1  Will.  4,  c.  66,  s.  19,  bearing  upon  this  case,  are — "  If  any 
person  shall   engrave   or   in  anywise   make  upon  any  plate  whatever,  or 
upon  any  wood,  stone,  or   other  material,  any  bill  of  exchange,  promis- 
sory note,  undertaking,  or  order  for  payment  of  money,  in  whatever  lan- 
guage or  languages  the  same  may  be  expressed,  and   whether  the   same 
shall  or  shall  not  be,  or  be  intended  to  be  under  seal,  purporting  to  be  the 
bill,  note,  undertaking,  or  order,  or  part  of  the  bill,  note,  undertaking,  or 
order  of  any  foreign  prince  or  state,  or  of  any  minister  or  officer  in  the 
service  of  any  foreign  prince  or  state,  'or  of  any  body  corporate,  or  body 
of  the  like  nature  constituted   or  recognized   by   any   foreign  prince  or 
state,  or  of  any  person  or  company   of  persons  resident   in  any  country 
not  under  the   dominion   of  his  Majesty,  without  the  authority  of  such 
foreign  prince  or  state,  minister  or  officer,  body  corporate  or  body  of  the 
like  nature,  person,  or  company  of  persons,  the  proof  of  which  authority 
shall  be  on  the  party  accused,  every   such   offender   shall  be  guilty  of 
felony."     Now  I  take  it  in  the  first  place  to  be  clear,  that  whatever  was 
done  by  the  parties  here  charged,  was  done  without  the  authority  of  the 
Emperor  of  Russia  ;  but  these  parties  do  not,  upon  the  evidence  adduced, 
all  stand  in  the  same  position.     You  cannot  find  all  guilty  unless  you  are 
of  opinion  that  they   jointly    employed    Salt  to    make    the    engraving. 
If  you  are  satisfied  that  Rault  first  communicated  with  the  other  two,  and 
then  that  they  all  concurred  in  employing  Salt,  the  three  prisoners  may 
be   found  guilty ;  but  you   cannot   find  Rault  guilty  if  you  think  he  em 
ployed  the  other  two  to  get  the  plate  engraved  by  any  person,  and  they 
afterwards,    of    their    accord,    employ    Salt.      It  is   clear,  under  the 
words  of  the  Act  of  Parliament,  and  taking  the  evidence  to   be  true,  if 
Ramuz  and  Mazeau  knew  the  nature  of  the  instrument,  that  the  case  is 
brought  home  to  them  ;  and  I  am  inclined  to  think,  that  if  by  Salt  they 
engraved  the  plate,  although  they  did  not  know  the  nature  of  the  instru- 
ment, they  are  within  the  Act  ;  but  I  am  not  confident  of  that,  and  shall 
ask  you  to  say,  whether  you  think  they  knew  the  nature  of  the  instru- 
ment which  they  employed  Salt  to  engrave. 

With  respect  to  the  guilt  of  Rault  upon  this  indictment,  the  evi- 
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tlence  is  certainly  not  so  cogent.  He  is  not  brought  forward  until  a  very 
late  period,  long  after  the  order  had  been  given  by  the  other  two  prison- 
ers, when  he  is  seen  coming  out  of  their  house,  and  he  is  subsequently 
seen  in  their  company.  When  he  is  apprehended,  he  gives  his  address 
in  Portland  street,  and  at  that  address,  in  the  room  he  occupied,  the  first 
proof  of  the  plate  is  found,  and  other  proofs  are  also  found  upon  him. 
These  circumstances,  however,  do  not  clearly  lead  to  the  inference  that 
you  must  arrive  at,  before  you  can  pronounce  him  guilty  on  this  indict- 
ment ;  for,  to  make  him  answerable  for  the  offence  now  charged,  you 
must  be  satisfied  that  he  was  a  party  concerned  in  giving  the  order 
originally  to  Salt.  For  that  purpose,  it  seems  to  me,  the  evidence  is  but 
slight  ;  but  should  you  think  that  he  did  originally  instruct  the  other  pri- 
soners, and  that  by  his  authority  they  went  and  employed  Salt,  they  may 
all  be  convicted.  If  you  do  not  think  that.  Rault  must  be  acquitted.  You 
will,  therefore,  say,  whether  Ramuz  and  Mazeau  knew  what  the  contents 
of  the  plate  were,  and  what  the  nature  of  the  instrument  was  ;  and  you 
will  also  say,  whether  Rault  was  a  party  concerned  in  giving  the  original 
instructions  to  Salt. 

The  jury  found  Ramuz  and  Mazeau  guilty,  stating,  that  they  believed 
they  did  know  the  nature  of  the  instrument ;  and  they  found  Rault  not 
guilty,  stating,  that,  as  against  him,  the  evidence  was  not  conclusive. 

The  prisoner,  Rault,  afterwards  pleaded  guilty  to  an  indictment,  which 
charged  him  with  having  in  his  possession,  without  lawful  licence,  a 
piece  of  paper,  on  which  was  printed  part  of  a  promissory  note  of  the 
Emperor  of  Russia. 

The  party  whose  name  is  alleged  to  have  been  forged,  is  a  compe- 
tent witness  upon  the  trial  under  an  indictment  for  forgery. — State  v. 
Shurtliff,  6  Maine  Rep.,  368.  (1842.) 

Formerly  it  was  held  in  England  that  a  person  whose  name  was 
forged  was  not  a  competent  witness,  but  the  rule  is  now  altered  there. — 
2  Stark.  Ev.,  583. 

But  in  the  United  States  such  witness  has  always  been  held  compe- 
tent.— Commonwealth,  v.  S?iell,  3  Mass.  Rep.,  82.  Commonwealth  v.  Hutch' 
inson,  1  Mass.  Rep.,  7. 

So,  too,  such  witness  is  held  competent,  although  a  civil  action  is  pend- 
ing against  him,  to  which  his  only  defence  may  be  the  forgery  of  said  in- 
strument.— Commonwealth  v.  Peck,  1  Metcalf's  Rep.,  p.  428.  (1841.) 

The  Queen  v.  John  Green,  3  Jebtfs  English  Crown  Cases,  p.  282. 
(1841.) 

Conviction  for  forgery.  The  indictment  stated,  that  the  prisoner 
falsely  altered  a  receipt  for  rent,  which  previously  to  such  alteration  was 
as  follows  :— "  Ennis,  3d  of  April,  1837.  Received  of  J.  &  J.  G.  £1  7s. 
7d.  on  account  of  rent,"  &c,  as  at  foot.  P.  Curtin.  Dec.  3,  cash  per 
J.  G.  £3  6s. ;  cash  this  day,  per  do.,  £4>  Is.  7d.,  total  £1  7s.  7d."  The 
alteration  was  effected  by  erasing  the  lines  following  the  words  "  P.  Cur- 
tin." The  indictment  did  not  state  any  further  circumstances  showing 
that  such  an  erasure  constituted  a  forgery  ;  but  it  appeared  in  evidence 
that  two  separate  receipts  had  been  previously  given  for  the  two  sums 
mentioned  in  the  erased  lines,  and  that  the  prisoner's  object  was  to  get 
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credit  for  the  other  sum  as  a  separate  payment.  Held,  that  the  convic- 
tion was  right.  Semble,  that  reading  out  a  document,  although  the  party- 
refuses  to  show  it,  is  a  sufficient  uttering. 

The  prisoner  was  tried  and  convicted  before  Greene,  Serj.,  at  the 
Spring  Assizes  for  the  county  of  Clare,  in  1839,  upon  an  indictment  for 
forgery.  The  first  count  stated  that  the  prisoner  "  feloniously  did  falsely 
make,  forge,  and  counterfeit,  and  feloniously  did  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  and  feloniously  did  act  and  assist 
in  the  false  making,  forging,  and  counterfeiting,  a  certain  receipt  and 
acquittance  for  rent,  which  said  receipt  and  acquittance  for  rent  is  as  fol- 
lows, that  is  to  say  : — '  Ennis,  3d  of  April,  1837.  Received  from  James 
and  John  Green  seven  pounds  seven  shillings  and  seven  pence  sterling,  on 
account  of  rent  of  their  holding  at  Bealcraggy,  as  at  foot.  P.  Curtin. — 
£1  7s.  7d.  ;'  with  intent  to  defraud  one  Patrick  Curtin,  against  the  peace 
and  statute." 

The  second  count  was  for  knowingly  altering  and  publishing  a  simi- 
lar forged  document  with  a  similar  intent.  The  third  count  stated  that 
the  prisoner  "  did  feloniously  and  falsely  alter,  and  feloniously  cause  to 
be  altered,  &c,  a  certain  receipt  and  acquittance  for  rent,  which  said 
last  mentioned  receipt  and  acquittance  for  rent  was  previously  to  said 
false  alteration  as  follows,  that  is  to  say,  'Ennis,  3d  of  April,  1837. 
Received  from  James  and  John  Green,  £1  7s.  7d.  sterling,  on  account  of 
rent  of  their  holding  at  Bealcraggy,  as  at  foot. 

"  <  P.  Curtin. 
"  '  Dec.  3,  1836 
"  'Cash  per  John  Green,         -        -        -        -         £3  6  0 
"  '  Cash  this  day,  per  do.        -         -         -         -  4  17 


£1  7s.  7d.' 
which  said  last  mentioned  receipt  and  acquittance  for  rent  was  then,  and 
there  in  the  possession  of  the  said  John  Green,  by  falsely  obliterating  and 
erasing  the  following  words  and  figures  : — 

"  '  Dec.  3,  1836 
"  '  Cash  per  John  Green,         ....         £3  6  o 
"  '  Cash  this  day,  per  do.        -         -         -         -  4  17 


£1  7s.  7d.' 
which  said  so  falsely  altered  receipt  and  acquittance  for  rent  is  as  fol- 
lows :— '  Ennis,  3d  of  April,  1837.  Received  from  James  and  John 
Green  £1  7s.  7d.  sterling,  on  account  of  rent  of  their  holding  at  Beal- 
craggy, as  at  foot.  P.  Curtin.  £1  7s.  7d  ;'  with  intent  to  defraud  the 
said  Patrick  Curtin,  against  the  peace  and  statute."  The  fourth  count 
stated  that  the  prisoner  having  in  his  possession  a  falsely  altered  receipt 
(in  the  same  words  as  that  stated  in  the  first  count)  did  knowingly  alter 
and  publish  the  same,  with  intent  to  defraud  P.  Curtin.  The  fifth  count 
charged,  generally,  the  forging  ;  and  the  sixth,  the  uttering,  a  receipt  for 
rent  for  £1  7s.  7d.  with  a  like  intent. 

The  facts  of  the  case  were  these  : — The  prisoner  and  his  father  James 
Green,  had  been  servants  to  Patrick  Curtin,  the  prosecutor,  of  part  of  the 
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,ands  of  Bealcraggy.  He  had  passed  to  them  a  stamped  receipt,  which, 
as  the  prosecutor  swore,  was  originally  in  these  words,  "  Ennis,  April 
3d,  1837.  Received  from  James  and  John  Green  £1  7s.  7d.  sterling,  on 
account  of  the  rent  of  their  holding,  at  Bealcraggy,  as  at  foot. 

"  '  P.  Curtin. 
"  1836,  Dec.  3,  Cash  per  John  Green      -        -        -        £3  6  0 
"  Cash  this  day  per  do.      -        -        -  4  17 

£1  7s.  7d." 

The  prisoner's  father  swore  that  he  had  given  separate  unstamped 
acknowledgments,  one  for  £3  6s.,  dated  Dec.  3d.,  1836,  and  one  for  the 
£4<  Is.  7d.  These  were  produced  and  identified.  The  amount  of  the 
year's  rent  was  £1  7s.  7d.  In  December,  1838,  the  prisoner  made  a 
tender  to  the  prosecutor  on  account  of  the  year's  rent  due  the  1st  of 
May  previous,  which  the  prosecutor  declined  to  receive,  it  being  alleged 
to  be  short  in  amount.  On  the  18th  of  December  following,  the  prisoner 
tendered  the  prosecutor  a  sum  of  £2  19s.  10d.,  the  balance  of  the  rent 
due  to  1st  November,  1838,  according  to  an  account  furnished  by  the 
prisoner  ;  claiming  certain  credits.  The  prosecutor  and  prisoner  entered 
into  the  accounts,  and  the  prisoner  produced  documents  to  vouch  the 
credits  he  claimed.  Amongst  these  was  the  receipt  in  question.  The 
prosecutor  asked  the  prisoner  to  show  him  the  vouchers,  but  he  said  he 
would  not  show  his  papers  to  any  man  but  his  attorney ;  and  he  called 
out  the  sums  which  he  alleged  they  vouched.  In  this  way  he  claimed 
credit  for  the  amount  of  the  receipt  in  question,  and  also  of  the  two 
unstamped  receipts  for  the  sums  of  £3  6s.  and  £4>  Is.  7d.  The  prosecu- 
tor afterwards  saw  the  receipt  for  £1  7s.  7d.,  and  having  obtained  posses- 
sion of  it  handed  it  to  a  policeman.  It  was  produced,  and  it  appeared 
that  the  two  lines  "  1836,  Dec.  3d,  cash  per  John  Green  £3  6s.,  cash 
this  day  £4>  Is.  7d.,"  had  been  erased,  and  the  total,  £1  7s.  7d.,  remained 
as  it  originally  was ;  and  the  prosecutor  swore,  that  those  two  lines  had 
been  in  the  receipt  when  he  signed  it. 

Freeman,  for  the  prisoner,  made  two  points  ;  1st.,  That  there  was  no 
uttering  of  the  forged  receipt  within  the  meaning  of  the  Act  of  Parlia 
ment  (39  Geo.  3.,  c.  63,  s.  1.),  the  prisoner  having  refused  to  show  the 
receipt ;  and  he  cited  Wooldridge's  case,  1  Leach,  307,  and  Rex  v.  Shukard, 
Russ.  Sc  Ry.,  200,  in  which  it  was  ruled  that  the  mere  showing  of  a  forged 
instrument  with  the  view  of  raising  a  false  idea  of  a  man's  wealth  was 
not  an  uttering  within  the  13  Geo.  3,  c.  79.  Secondly,  That  the  indict- 
ment was  insufficient,  as  not  containing  an  averment  that  the  two  lines 
alleged  to  have  been  erased  were  acknowledgments  or  vouchers  for  the 
payment  of.  the  two  sums  making  together  the  £1  7s.  7d.,  and  that  such 
sum  of  £1  7s.  7d.  was  the  same  £1  7s.  7d.  as  appeared  at  the  bottom  of 
the  receipt ;  and  an  averment,  that  such  two  payments  were  evidence  of 
other  receipts  which  the  prisoner  had  used  as  well  as  the  receipt  in  ques- 
tion, so  as  thereby  to  attempt  to  gain  a  double  credit.  That  the  receipt, 
as  produced,  appeared  to  be  perfect,  the  words  "  as  at  foot"  agreeing 
with  and  having  reference  to  the   £1  7s.  7d.,  which  was  the  alleged 
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total  of  the  two  smaller  sums  ;  and  that  the  facts  should  have  been  stated 
which  showed  the  alteration,  so  as  to  constitute  a  forgery;  for  that 
where  a  fact  extrinsic  to  the  instrument  itself  is  necessary  in  order  to 
show  it  to  be  a  forgery,  such  fact  must  be  specially  averred,  as  in  Hun- 
ter's case,  2  Leach,  624,  and  Thompson's  case,  2  Leach,  910. 

As  to  the  first  point,  the  indictment  having  contained  counts  for  the 
actual  forgery,  and  the  jury  having  found  the  prisoner  guilty  on  all,  it 
became  unnecessary  to  decide  upon  it,  although  the  learned  judge 
thought  there  was  a  sufficient  uttering.  The  second  question  his  lord- 
ship thought  it  right  to  reserve  for  the  consideration  of  the  judges;  al- 
though the  bearing  of  his  opinion  at  the  time  was,  that  the  indictment 
was  sufficient. 

Eight  judges  (Woulfe,  C.  B.,  Doherty,  C.  J.  C.  Pleas,  Pennefather, 
B.,  and  Perrin,  J.,  being  absent,)  unanimously  held  that  the  conviction 
was  good. 

To  constitute  the  offence  of  forgery  in  counterfeiting  the  notes  of 
a  bank,  it  is  not  necessary  that  such  bank  as  the  notes  purport  to  have 
been  issued  by,  should  have  a  legal  existence  ;  it  is  sufficient  that  the 
notes  purport  to  have  been  issued  by  a  corporation  or  company  duly 
authorized  to  issue  notes. 

Where,  however,  the  intent  is  charged  to  have  been  to  defraud  the 
bank  purporting  to  have  issued  the  notes,  the  bank  must  be  shown  to  be  a 
real  body,  capable  of  being  defrauded.  In  the  case  of  an  association 
under  the  general  banking  law,  it  is  sufficient  for  that  purpose  to  prove 
the  articles  of  association. — The  People  v.  Peabody,  25  Wendell's  Rep.,  p. 
472.     (1842.) 

A  paper  in  the  following  form  held  to  be  a  request  for  the  delivery 
of  goods,  though  hot  addressed  to  any  one  : — "  Augt.  3,  '39. — One  16 
in.  helmet  scoop. — One  4  qt.  kettle. — Jas.  Hayward." — Regina  v.  Pul- 
brook,  9  Carrington  6f  Payne's  Rep.,  p.  37.     £1841.) 

The  prisoner  was  charged  with  feloniously  forging  and  uttering  a 
request  for  the  delivery  of  goods,  with  intent  to  defraud  Messrs.  War- 
ner &  Co.     The  indictment  also  stated  a  previous  conviction  for  felony 

The  prisoner  had  been  in  the  employment  of  Mr.  James  Hayward, 
an  ironmonger,  who  stated  that  he  had  had  dealings  for  some  years  with 
Messrs.  Warner,  but  had  not  had  any  account  with  them  for  about  eight- 
een months;  that  the  prisoner  quitted  his  service  about  twelve  months 
ago  ;  and  that  once  or  twice,  during  the  time  he  was  in  his  employ,  he 
had  taken  orders  from  him  to  Messrs.  Warner.  The  witness  identified 
the  order  in  question  in  this  case  as  being  in  the  prisoner's  hand-writing, 
and  denied  that  it  was  written  by  his  direction  or  authority. 

Richard  Ward  said,  "  I  am  in  the  service  of  Messrs.  Warner,  and 
received  this  order  from  the  prisoner,  and  delivered  him  the  goods  stated 
in  it."  Alfred  Warner  said,  "I  am  the  son  of  one  of  the  partners,  and 
manage  their  business.  It  is  the  custom  in  our  business  to  deliver  goods 
on  the  authority  of  such  papers  as  this.  We  constantly  do  it  every  day." 
He  was  asked  by  the  court  whether  he  had  done  so  as  between  the  firm 
and  Mr.  Hayward.  His  reply  was,  "  Certainly,  it  is  the  ordinary  form  of 
a  request  to  deliver  goods  to  Mr.  Hayward  or  to  anybody."     The  in- 
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strument  was  in  the  following  form  : — "Aug.  3,  '39. — One  16  in.  helmet 
scoop  ;  one  4  qt.  oval  kettle. — Jas.  Hayward." 

The  prisoner  was  found  guilty,  and  judgment  was  respited,  that  the 
opinion  of  the  judges  might  be  taken  as  to  whether  such  a  paper  amounted 
in  law  to  a  request  for  the  delivery  of  goods,  within  the  meaning  of  the 
statute. 

In  the  November  session,  Mr.  Baron  Parke  pronounced  the  judg- 
ment of  the  court,  stating  that  the  judges  were  of  opinion  that  the  docu- 
ment amounted  to  a  request  for  the  delivery  of  goods  within  the  mean- 
ing of  the  statute,  although  it  was  not  addressed  to  any  person  ;  and  the 
prisoner  was  sentenced  to  be  transported  for  ten  years. 

Regina  v.  Rogers,  9  Carrington  Sf  Payne's  Rep.,  p.  41.     (1841.) 

The  prisoner  was  indicted  for  forging  "  a  certain  warrant  for  the 
payment  of  money,  to  wit :  for  the  payment  of  £4>  10s.,"  with  intent  to 
defraud  William  Lightly  a*d  another.  Second  count,  for  uttering.  The 
forged  instrument  was  not  set  out  in  either  of  these  counts,  neither  did 
they  contain  any  prefatory  allegations  or  inuendos. 

It  appeared  that  the  prisoner  was  a  chimney-sweeper,  and  had  on  sev- 
eral occasions  been  employed  to  sweep  the  funnels  of  the  steam-vessel 
Princess  Victoria,  and  it  was  proved  by  Mr.  John  Nicholson,  the  engineer 
of  that  vessel,  that  the  course  of  business  was  for  the  prisoner,  when  he 
had  swept  the  funnels,  to  bring  in  his  bills  to  the  witness,  who  upon  that 
gave  him  a  certificate  that  the  work  had  been  done,  and  that,  on  his  pre- 
senting that  certificate  at  the  counting-house  of  Messrs.  Lightly  &  Simons, 
he  was  paid  the  amount.  It  was  proved  by  Mr.  Thomas,  a  clerk  of 
Messrs.  Lightly  &  Simons,  that  the  prisoner,  on  the  11th  of  October,  1839, 
presented  a  paper,  of  which  the  following  is  a  copy,  and  received  from 
the  witness  the  sum  of  j£4  10s. 

"Oct.  11,  1839. 

"  This  is  to  satisfy  that  R.  Rogers  as  swept  the  flues,  and  cleaned 
the  bilges,  and  repaired  four  bridges  of  the  Princess  Victoria. 

"  £4  10s.  Od.  "J.  Nicholson." 

It  was  proved  by  Mr.  Nicholson  that  this  was  a  forgery  ;  and  to  show 
guilty  knowledge,  evidence  was  given  of  the  uttering  of  a  similar  forged 
document  by  the  prisoner  on  the  18th  of  October,  1839. 

Prendergast,  for  the  prisoner. — This  is  rather  a  certificate  of  work 
done,  than  a  warrant  for  the  payment  of  money. 

Bosahquet,  J. — This  is  not  a  case  in  which  the  warrant  is  set  out  in 
the  indictment :  and  as  the  indictment  has  been  framed  on  the  statutes 
2  &  3  Will.  4,  c.  123,  s.  3,  without  setting  it  out,  the  question  is,  whether, 
on  the  evidence,  this  is  shown  to  be  a  warrant  for  the  payment  of  money. 
It  has  been  proved  that  this  was  the  mode  of  transacting  business  that 
had  been  usual  with  these  parties,  and  if  this,  provided  it  had  been  a 
genuine  voucher,  would  have  properly  authorized  the  payment  of  the 
money,  I  think  that  enough  has  been  shown  to  sustain  the  indictment. 

Parke,  B. — I  think  that  the  written  evidence  and  the  parol  testimony 
taken  together,  show  that  the  paper,  if  genuine,  would  have  authorized 
the  payment  of  the  sum  mentioned  in  it.  Under  the  old  law  averments 
would  have  been  necessary  to  show  that  this  was  a  warrant  for  the  pay 
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ment  of  money  ;  but  as  the  law  is  at  present,  no  such  averments  are 
necessary,  if  the  indictment  is  framed  on  the  3d  section  of  the  statute 
2  and  3  Will.  4,  c.  123.  In  the  present  case,  it  appears  by  the  evidence 
which  has  been  given,  that  this  (if  genuine)  was  a  voucher  for  the  pay- 
ment of  this  money.  If  you  describe  the  instrument  in  the  indictment 
instead  of  setting  it  out,  averments  are,  since  the  statute  2  and  3  Will.  4, 
c.  123,  not  necessary,  as  they  were  before  that  act ;  and  if  the  instrument 
be  described  under  that  statute,  it  is  matter  of  evidence  whether  the  in- 
strument comes  within  the  description  given  of  it  by  the  indictment. 

Prendergast. — The  paper  is  not  addressed  to  any  one. 

Bosanquet,  J. — It  is  not  necessary  that  it  should  be  addressed  to 
any  particular  person. 

Parke,  B. — The  evidence  of  the  course  of  dealing  shows  that,  if 
genuine,  it  would  have  been  an  authority  to  Messrs.  Lightly  &  Simons 
to  pay  the  amount.     Verdict — guilty.  » 

FRAUD.— VENDER. 

A  vender  of  a  horse,  knowing  it  to  be  diseased  with  a  contagious 
distemper,  and  failing  to  disclose  the  fact  to  the  vendee,  is  responsible  for 
the  injury  to  or  loss  of  other  horses  of  vendee  to  which  the  distemper  is 
communicated. — Fans  v.  Lewis,  2  Ben.  Monroe's  Rep.,  p.  376.  (1842.) 

Where  the  vender  of  personal  property  is  suffered  to  remain  in  pos- 
session of  that  property,  after  the  sale,  this  is  presumptive  evidence  of 
a  fraudulent  intent,  and  conclusively  so,  unless  some  good  reason  should 
appear,  to  the  satisfaction  of  the  jury,  repelling  such  presumption. — Car- 
ter etal.  v.  Watkins,  lb  Connecticut  Rep.,  p.  240.  (1843.) 

GIFT. 

What  constitutes  a  sufficient  delivery  to  perfect  a  gift,  is  not  accu- 
rately defined  ;  but  it  seems,  that  whatever  would  authorize  the  donee  to 
take  possession,  without  committing  a  trespass,  may  be  so  regarded. — 
Blake  v.  Jones,  1  Bailey's  Reports,  p.  141.  (1841.) 

GRATUITY. 

Where  a  relative  has  been  permitted  to  reside  in  a  family,  as  a 
friend,  without  an  intention  manifested  to  charge  him  for  his  board,  he 
cannot  afterwards  be  called  upon  to  pay  for  it.  What  was  originally  a 
gratuity  cannot  be  converted  into  a  debt. — Schnell  v.  Schroder,  1  Bailey's 
Equity  Reports,  p.  334.    (1841.) 

GUARDIAN  AND  WARD. 

1.  Where  the  guardian  of  an  infant  invests  the  property  of  his  ward 
in  real  estate  in  the  name  of  such  ward,  without  authority,  or  convey* 
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to  the  ward  real  estate  in  payment  of  a  debt  due  from  himself  without 
the  sanction  of  the  court  of  chancery,  the  infant,  upon  arriving  at  the 
ace  of  twenty-one,  has  a  right  to  elect  to  keep  the  property  thus  con- 
veyed in  lieu  of  the  debt,  or  may  repudiate  the  conveyance  and  claim  the 
money  and  interest. — Eckford  v.  De  Kay,  Paige's  Chancery  Rep.,  vol.  8, 
p.  90.  (1842.) 

2.  It  is  a  violation  of  duty  on  the  part  of  a  guardian  to  permit  his  in- 
fant ward  to  live  in  idleness,  and  to  support  him  out  of  his  estate,  when 
he  is  capable  of  supporting  himself  by  his  industry.  And  where  the 
guardian  permits  him  to  be  brought  up  in  idleness,  the  infant  will  not  be 
liable  to  the  guardian  for  the  support  furnished  him  in  the  meantime. 
But  the  means  of  support  furnished  to  an  infant,  by  his  guardian,  while 
he  is  being  educated  and  prepared  for  future  usefulness,  will  be  allowed 
to  the  guardian  as  necessaries. — Clark  v.  Clark,  Paige's  Chancery  Rep., 
vol.  8,  p.  152.  (1842.) 


GUARANTY. 

A  guarantor  is  entitled  to  notice  of  the  acceptance  of  his  guaranty. 
An  acknowledgment  by  the  defendant  of  his  liability,  and  his  promise  to 
pay,  supersedes  the  necessity  of  any  further  evidence  of  notice. 

A  guarantor  is  not  entitled  to  notice  that  the  principal  has  not 
paid. — Peck  v.  Barney,  13  Vermont  Rep., p.  93.  (1842.) 

HANDWRITING. 

INDICTMENT    FOR   FALSE    PRETENCES. 

The  King  v.  James  Walsh,  3  JeWs  English  Crown  Cases,  p.  38.  (1841.) 

To  negative  handwriting,  it  is  sufficient  evidence  if  the  supposed 
writer  can  state  his  positive  knowledge,/ro7ra  circumstances,  that  the  writing 
cannot  be  his,  although  he  also  states  that  he  cannot,  even  upon  his  belief, 
on  a  mere  inspection  of  the  writing,  say  whether  it  is  his  or  not. 

The  prisoner  was  tried  at  the  Spring  Assizes  for  the  city  of  Water- 
ford,  in  1824,  before  Smith,  B.,  upon  an  indictment  for  obtaining  money 
under  false  pretences.  The  pretences  were  stated  to  be,  the  tendering 
for  payment  certain  paper  writings,  purporting  to  be  tradesmen's  bills  for 
contract  work  done,  with  receipts  at  foot  for  the  amount  signed  by  the 
prisoner,  and  the  whole  countersigned  by  Alderman  Hackett,  one  of  the 
Comptrollers  of  certain  works  in  which  the  corporation  of  Waterford  had 
been  engaged ;  the  intent  being  to  defraud  the  said  corporation. 

By  the  regulations  of  the  corporation,  this  counter-signature  by  Al- 
derman Hackett,  was  to  be  the  Chamberlain's  authority  for  paying  over 
the  money  specified  in  the  various  bills. 

Alderman  Hackett  being  examined,  stated  that  the  several  signa- 
tures were  not  his  handwriting.  On  his  cross-examination  he  stated, 
that  if  he  wanted  anything  to  corroborate  his  opinion,  the  contents  of  one 
23 
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of  the  papers,  which  he  specified,  would  lead  him  to  deny  his  signature  ; 
and  his  knowledge  that  the  prisoner  did  not  work  in  that  year  confirmed 
his  opinion.  That  he  certainly  would  not  decide  on  the  naked  signature 
alone,  especially  as  he  had  at  that  time,  and  at  the  time  of  his  examina- 
tion, the  gout  in  his  hand.  He  was  here  shown  the  naked  signature  to 
some  documents.  He  would  not  swear  that  it  was,  or  was  not,  his  hand- 
writing. These  papers,  when  opened,  proved  to  be  the  same  to  which 
his  direct  testimony  had  applied.  An  order  for  payment  to  one  M.  was 
now  produced  ;  witness  believed  this  to  be  his  handwriting,  because  he 
knew  that  M.  had  done  the  work.  Witness  was  positive  that  the  prisoner 
did  not  work  in  1823  (the  year  in  which  the  receipts  purported  to  bear 
date).  At  a  subsequent  stage  of  the  case,  this  witness  was  recalled,  and 
examined  by  the  Court ;  on  this  occasion  he  stated,  that  he  could  not,  even 
upon  his  belief,  on  a  mere  inspection  of  the  signature,  without  reference 
to  the  contents  of  the  paper,  say  whether  the  signature  was  his  handwrit- 
ing or  not ;  without  looking  at  the  contents  he  could  not  take  upon  him- 
self to  believe  one  way  or  another. 

The  learned  Baron  reserved  for  the  opinion  of  the  twelve  Judges, 
the  question  whether  Hackett  had  given  any  legal  evidence  that  the 
signatures  were  not  his  handwriting;  but  sent  the  case  to  the  jury,  who 
found  the  prisoner  guilty. 

Eleven  judges  (absent,  Johnson,  J.)  were  unanimously  of  opinion 
that  the  conviction  was  right,  and  that  Hackett's  evidence  as  to  his  hand- 
writing was  sufficient ;  his  positive  knowledge  from  circumstances  that 
it  was  not  his  handwriting,  being  a  higher  degree  of  evidence  than  any 
belief  formed  from  knowledge  of  handwriting,  even  by  the  writer  himself. 
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The  King  v.  John  Mara  and  Patrick  Mullowney,  3  Jebb's  English 
Crown  Cases,  p.  75.  (184-1.) 

Evidence  of  the  prisoner's  handwriting  by  a  witness  who  had  never 
seen  him  write,  but  who  swore  he  was  enabled  to  form  a  belief  from  op- 
portunities which  he  had  had  of  knowing  his  handwriting,  independently 
of  comparison  :  Held  sufficient,  without  any  other  evidence  that  the  pri- 
soner knew  how  to  write. 

The  prisoners  were  tried  before  Bushe,  C.  «/.,  at  the  Spring  Assizes 
for  the  King's  County,  in  1827,  upon  an  indictment  for  burglary  and  rob- 
bery in  the  dwelling-house  of  W.  P.  Vaughan,  Esq.,  on  the  11th  of  De- 
cember, 1826.  Mullowney  was  acquitted,  and  Mara  was  found  guilty. 
Part  of  the  evidence  against  Mara  was  a  paper  proved  to  be  in  his  hand- 
writing, which  the  jailor's  assistant  had  found  shortly  after  the  committal 
of  the  prisoners,  tied  round  a  turf  with  a  string,  in  the  window  of  a  room 
in  which  he  and  many  other  prisoners  were  confined,  and  which  was  ex- 
actly over  another  room  in  which  Mullowney  was  confined  with  other 
prisoners,  and  which  had  a  window  under  that  in  which  the  paper  was 
found.  The  jailor  had  orders  to  keep  those  two  prisoners  separate,  and 
the  paper  purported  to  be  a  communication  from  Mara  to  Mullowney,  and 
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contained  allusions  to  the  robbery,  and  to  their  defence  on  their  trial ; 
which  made  it  a  material  part  of  the  evidence  against  Mara,  which  was 
altogether  circumstantial.  The  prisoner's  counsel  objected  to  the  evi- 
dence upon  which  the  learned  Chief  Justice  allowed  the  paper  to  be 
proved  to  be  in  the  handwriting  of  the  prisoner,  and  which  was  as  fol- 
lows : — Mr.  Vaughan,  the  prosecutor,  admitted  that  he  had  never  seen  the 
prisoner  write,  but  swore  that  he  had  opportunities  of  knowing  his  writ- 
ing, which  enabled  him  to  form  a  belief  about  it.  Those  opportunities 
were  derived  from  the  following  circumstances: — The  prisoner  had  en* 
gaged  with  him  as  his  herd,  in  December,  1825,  at  which  time  the  wit- 
ness's steward  brought  to  him  a  paper  containing  the  terms  and  condi- 
tions of  the  engagement,  in  the  steward's  handwriting,  and  signed  in  an- 
other handwriting,  with  the  prisoner's  name,  as  agreeing  to  these  terms; 
and  Mr.  Vaughan  swore  that  such  was  his  usual  course  of  hiring  such  ser- 
vants, and  that  the  prisoner  continued  to  live  with  him  as  herd  upon  the 
terms  stipulated  in  that  paper,  until  the  12th  of  August,  1826,  when  the 
prisoner  handed  to  the  witness  two  papers,  the  first  of  which  purported 
to  be  a  notice  by  the  prisoner  that  he  would  leave  Mr.  Vaughan's  ser- 
vice, and  the  second  contained  an  account  of  what  was  due  to  him  under 
the  agreement,  and  a  demand  of  payment.  Mr.  Vaughan  swore  that  he 
settled  accounts  with  him,  accordingly,  and  discharged  him  ;  he  proved 
these  papers,  and  swore  that  he  was  enabled  (independently  of  compari- 
son of  handwriting),  from  those  opportunities,  to  form  a  belief  on  oath  as 
to  the  prisoner's  handwriting,  and  that  upon  first  seeing  the  paper  offered 
in  evidence,  he  did  form  a  belief  upon  it  without  making  any  comparison 
of  handwriting,  and  believed  it  to  be  the  prisoner's  handwriting.  The  pa- 
pers produced  by  Mr.  Vaughan,  which  he  received  from  the  prisoner, 
were  as  follows  : — 

"  Sir,  I  beg  leave  to  let  you  know  that  it  is  not  my  convenience  to  stop 
in  Golden  Grove  any  longer  as  herd,  on  the  terms  you  offer  ;  therefore,  I 
give  you  notice  to  provide  a  herd  in  my  place  as  soon  as  you  possibly  can. 
I  remain  your  obedient  servant,  John  Mara." 

"John  Mara,  and  his  man,  commenced  herd  in  Golden  Grove,  for  Cap- 
tain Vaughan,  the  16th  of  December,  1825,  and  continued  to  the  16th  of 
August,  1826,  which  amounts  to 

"242  days  at  lOd.  per  day,         .         .         .         .    £10  1  8 
"    do.  his  man,       do.  .         .         .    ',    .  10  1  8 

£20  3  4> 
The  amount  of  this  I  expect  you  will  pay  me,  as  you  did  not  fulfil  your 
engagement  with  me.     I  will  give  up  the  half  acre  of  Bealor,  if  you  will 
allow  me  for  my  seed  and  labor,  or  I  will  pay  the   value   thereof. — 
I2tk  August,  1826." 

Upon  this  evidence  the  learned  Chief  Justice  allowed  the  paper  in 
question  to  be  read.  The  prisoner's  counsel  insisted,  among  other  ob- 
jections, that  evidence  ought  to  have  been  given  to  show  that  the  prisoner 
knew  how  to  write.  The  jury  found  the  prisoner  guilty,  and  he  was 
sentenced  to  be  executed  on  the  12th  of  May,  unless  the  conviction  should 
be  held  to  be  bad,  upon  a  question  reserved  for  the  consideration  of  the 
judges,  as  to  the  sufficiency  of  the  evidence  of  handwriting. 
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It  was  the  unanimous  opinion  of  eight  judges  (0.  Grady,  C.  B. 
Smith,  B.,  Jebb,  J.,  and  Torrens,  J.,  being  absent),  that  the  conviction  wa» 
right. 

HARBORING  FELON. 

To  substantiate  the  charge  of  harboring  a  felon,  it  must  be  shown 
that  the  party  charged  did  some  act  to  assist  the  felon  personally. — Regi- 
na  v.  Chappie  and  others,  9  Carrington  6f  Payne's  Rep.,  p.  355.     (184-1.) 

The  indictment  charged  Thomas  Chappie  and  Charles  King  with 
breaking  and  entering  the  dwelling  of  John  Porter,  on  the  7th  of  Sep 
tember,  at  St.  Giles's  in  the  Fields,  and  stealing  therefrom  fourteen  silver 
spoons  and  various  articles,  the  property  of  the  said  John  Porter,  and 
also  charged  Charles  Chappie,  Eliza  Plant,  Ann  King,  Henry  Cox,  and 
Sophia  Cox,  with  feloniously  receiving,  harboring,  comforting,  assisting, 
and  maintaining  the  said  Thomas  Chappie  and  Charles  King,  well  know- 
ing that  they  had  committed  the  felony. 

It  appeared  that  the  various  prisoners  who  were  charged  with  the 
offence  of  harboring  the  felons  had  been  found  in  possession  of  various 
sums  of  money  derived  from  the  disposal  of  the  property  stolen,  but  it 
did  not  appear,  although  they  were  in  frequent  communication  with  the 
persons  charged  with  the  felony,  that  they  had  received  any  of  the  stolen 
property  itself,  or  had  done  any  act  to  assist  the  felons  personally. 

At  the  close  of  the  case  for  the  prosecution,  Law,  Recorder,  inti- 
mated an  opinion  that  the  offence  charged,  so  far  as  Charles  Chappie 
and  the  others  not  indicted  for  the  stealing  were  concerned,  was 
not  made  out  by  the  evidence,  as  there  was  no  act  shown  to  have  been 
done  by  them  to  assist  the  felons  personally.  He  referred  to  a  case 
in  which  it  had  been  held,  that  writing  letters  to  intimidate  the  wit- 
nesses and  prevent  them  from  coming  forward  to  give  evidence,  was 
not  a  harboring  and  assisting  of  the  felon.  He  then  went  into  the  ad- 
joining court  for  the  purpose  of  consulting  on  the  subject  with  Mr. 
Justice  Littledule  and  Mr.  Baron  Jllderson,  and  on  his  return  said,  "I  have 
mentioned  the  case  to  the  learned  judges  as  shortly  as  I  could,  so  as  not 
to  cause  an  interruption  of  the  public  business,  and  the  answer  was  what 
I  expected,  viz. :  that  in  their  opinion  the  proof  amounts  to  evidence  of 
an  imperfect  receiving,  and  not  to  the  offence  charged  in  the  indictment.'' 
Verdict. — Thomas  Chappie  and  Charles  King  guilty  of  breaking  and 
entering,  &c,  the  other  prisoners  not  guilty. 

HOMICIDE. 

INDICTMENT  FOR  MURDER. 

Before  the  Spring  Assizes,  1840,  A.  was  committed  to  take  his  trial 
at  those  Assizes,  for  shooting  B.  The  trial  was  postponed  to  the  Sum 
mer  Assizes,  on  the  ground  that  B.  was  too  ill  from  his  wounds  to  be 
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able  to  attend  to  give  evidence.  Before  the  Summer  Assizes,  B.  died, 
and  at  those  assizes  a  true  bill  for  the  murder  of  B.  was  found  against  A., 
and  application  was  made  on  the  part  of  the  prosecution  to  postpone  the 
trial  to  the  next  Spring  Assizes,  on  the  ground  of  the  illness  of  a  mate- 
rial witness.  The  Judge  granted  the  application,  and  held  that  A.  was 
not  entitled  to  his  discharge  under  the  7th  section  of  the  Habeas  Corpus 
Act. — Regina  v.  Bowen,  9  Carrington  Sf  Payne's  Rep.,  p.  509.     (1841.) 

The  prisoner  was  indicted  for  the  murder  of  Richard  Yarworth,  by 
shooting  him  with  a  pistol. 

The  prisoner  had  been  committed  for  trial  before  the  Spring  As- 
sizes, 1840,  on  a  charge  of  having  shot  Mr.  Yarworth,  and  a  true  bill 
found  ;  but  the  trial  had  been  postponed  to  the  present  assizes,  on  the 
ground  that  Mr.  Yarworth  was  too  ill  from  his  wounds  to  be  able  to  at- 
tend the  assizes.  Since  that  time  Mr.  Yarworth  had  died.  As  soon  as 
the  prisoner  had  pleaded  to  the  indictment  for  the  murder,  W.  J.  Alex- 
ander, for  the  prosecution,  applied  to  postpone  the  trial  till  the  next  as- 
sizes, upon  an  affidavit,  that  Thomas  Sharper,  a  material  witness  against 
the  prisoner,  upon  the  indictment  for  the  murder  of  Mr.  Yarworth,  was 
too  ill  to  attend  these  assizes  without  endangering  his  life. 

Maclean,  for  the  prisoner,  urged  the  great  hardship  of  postponing 
the  trial  till  the  next  assizes,  the  prisoner's  trial  having  been  once  pre- 
viously postponed. 

Greaves,  on  the  same  side. — This  application  is  entirely  novel  and 
unprecedented,  and  no  instance  can  be  cited  of  a  similar  application  hav- 
ing been  granted,  and  I  submit  that,  in  point  of  law,  the  trial  cannot  be 
postponed ;  but  the  trial  must  take  place,  or  the  prisoner  be  discharged. 
The  question  is  one  of  great  importance,  and  depends  on  the  7th  section 
of  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2,  which  enacts,  "  That  if  any 
person  or  persons  shall  be  committed  for  high  treason  or  felony,  plainly 
and  specially  expressed  in  the  warrant  of  commitment,  upon  his  prayer 
or  petition  in  open  court  the  first  week  of  the  term,  or  first  day  of  the 
session  of  Oyer  and  Terminer,  or  general  gaol-delivery,  to  be  brought 
to  his  trial,  shall  not  be  indicted  some  time  in  the  next  term,  sessions  of 
Oyer  and  Terminer,  or  general  gaol-delivery,  after  such  commitment ; 
it  shall  and  may  be  lawful  to  and  for  the  judges  and  justices  of  Oyer  and 
Terminer,  or  general  gaol-delivery,  either  by  the  prisoner  or  any  one  in 
his  behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it  appears  to 
the  judges  and  justices  upon  oath  made,  that  the  witnesses  for  the  king 
could  not  be  produced  the  said  term,  session,  or  general  gaol-delivery  ; 
and  if  any  person  or  persons  committed  as  aforesaid,  upon  his  prayer  or 
petition  in  open  court  the  first  week  of  the  term  or  first  day  of  the  ses- 
sion of  Oyer  and  Terminer,  or  general  gaol-delivery,  after  his  commit- 
ment, or  upon  his  trial,  shall  be  acquitted,  he  shall  be  discharged  from 
his  imprisonment." 

Now  this  case  would  be  precisely  within  the  words  of  the  act,  if  the 
prisoner  had  applied  to  be  tried  on  the  first  day  of  the  assizes,  and  his 
omitting  to  do  so  can  afford  no  reason  for  ousting  him  of  the  benefit  of 
such  a  provision,  which  ought  to  be  liberally  construed  in  favor  of  per- 
sonal liberty.     In   point  of  law,  the  whole  of  the  assizes  are  considered 
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as  only  one  day,  and  any  act  done,  or  judgment  given,  at  any  period  dur- 
ing the  assizes,  is,  in  contemplation  of  law,  the  same  as  if  it  had  taken 
place  on  the  first  day  of  the  assizes.  Besides,  it  is  the  constant  practice 
to  do  no  criminal  business  on  the  first  day  of  the  assizes,  and  prisoners 
are  never  brought'  into  court  on  that  day,  and  have,  therefore,  on  that 
day,  no  opportunity  of  applying. 

Again,  the  commission  may  be  opened  so  late  in  the  day  (of  which 
a  remarkable  instance  occurred  in  this  very  court),  that  there  may  be  no 
time  to  make  any  application  at  all.  Again,  if  the  prisoner  be  not  en- 
titled to  the  benefit  of  the  clause,  he  can  never  hereafter  claim  its  advan- 
tage, for  the  clause  applies  only  to  the  second  assizes.  Besides,  in  this 
case,  the  prosecutors  have  so  acted,  as  to  lead  him  necessarily  to  con- 
clude that  they  would  try  the  case  at  these  assizes.  I  submit,  therefore, 
that  the  case  is  to  be  looked  at  as  if  the  application  had  been  made  on 
the  first  day  of  the  assizes.  Then,  if  that  be  so,  I  submit  that  the  pri- 
soner is  entitled  now  either  to  be  tried,  or  to  be  discharged.  The  power 
of  postponing  the  trial  on  the  absence  of  the  witnesses  for  the  Crown,  is 
clearly  limited  by  the  earlier  part  of  the  section  to  the  first  assizes  after 
the  commitment ;  and  it  is  clear,  that  at  the  second  assizes  the  trial  must 
take  place,  or  the  prisoner  be  discharged;  for  the  case  of  a  prisoner, 
tried  and  acquitted,  and  of  a  prisoner  not  tried,  are  put  in  the  same  posi- 
tion ;  and,  as  in  the  former  case  it  is  obvious  the  prisoner  must  be  dis- 
charged, so  it  is  in  the  latter.  There  are  also  the  strongest  reasons  for 
so  construing  the  act.  The  witnesses  on  the  part  of  the  Crown  having 
been  examined  in  the  presence  of  the  prisoner,  their  depositions,  in  case 
of  their  death,  are  evidence  against  the  prisoner ;  but  in  case  any  of  his 
witnesses  die,  or  are  absent,  he  will  wholly  lose  the  benefit  of  their  testi- 
mony ;  and  in  this  very  case,  the  life  of  the  prisoner  may  be  sacrificed 
by  postponing  the  trial,  as  his  funds  are  wholly  exhausted  by  twice  bring 
ing  witnesses  from  Worcester  to  Gloucester.  Besides  the  additional 
delay  must  necessarily  prejudice  the  case  of  the  prisoner,  which  is  an 
alibi,  as  facts  which  are  now  fresh  in  the  minds  of  the  witnesses  will  become 
more  indistinct  the  longer  the  trial  is  postponed.  At  all  events,  if  the 
statute  be  not  strictly  applicable,  no  better  authority  can  be  found  for 
guiding  the  discretion  of  the  court  in  postponing  the  trial. 

Williams,  J. — I  am  bound  to  postpone  this  trial.  Who  can  prevent 
such  an  occurrence  as  this  1  I  have  as  great  a  respect  as  any  man  for 
the  Habeas  Corpus  Act ;  but  it  is  a  human  law,  and  must  be  humanly  in- 
terpreted. The  proviso  is,  that  the  prisoner  should  be  indicted  and  tried 
at  the  second  assizes ;  now  he  is  indicted,  but  his  trial  must  be  subject 
to  human  contingencies.    Trial  postponed. 


MURDER. 

The  Queen  v.  James  Hartnett  and  Thomas  Casey.  3  Jebbs*  English 
Crown  Cases,  p.  301.     (1841.) 

Where  the  judge  omitted,  in  pronouncing  sentence  on  a  conviction 
for  murder,  to  order  that  the  bodies  of  the  prisoners  should  be  buried 
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within  the  precincts  of  the  gaol,  as  directed  by  the  4  and  5  W.  4,  c.  26, 
s.  2 ;  but  on  a  subsequent  day,  on  ruling  the  book  at  the  close  of  the 
same  assizes,  in  the  absence  of  the  prisoners,  ordered  the  clause  in 
question  to  be  inserted  :  Held,  that  the  sentence  was  illegal,  notwith- 
standing the  6  and  7  W.  4,  c.  30,  s.  2. 

The  following  report  was  submitted  by  Richard  Moore,  Q.  C,  to 
Bushe,  C.  J.,  to  be  laid  before  the  twelve  Judges  for  their  consideration. 

"  At  the  last  assizes  held  for  the  city  of  Cork,"  (Spring  Assizes, 
1840),  "  James  Hartnett  and  Thomas  Casey  were  convicted  before  me  of 
murder.  After  conviction  they  were  asked,  in  the  usual  way,  whether 
they  had  anything  to  say,  why  sentence  of  death  should  not  be  pronounced 
upon  them  ;  and  I  then  pronounced  sentence  of  death,  but  did  not  at  that 
time  direct  that  their  bodies  should  be  buried  within  the  precincts  of  the 
gaol.  When  ruling  the  book  in  a  day  or  two  after,  I  directed  in  open 
court  that  their  bodies  should  be  buried  within  the  precincts  of  the  gaol. 
The  prisoners  were  not  in  court  on  this  latter  occasion. 

It  has  been  suggested  by  Mr.  Coppinger,  one  of  the  counsel  for  the 
prisoners,  that  the  above  proceeding  is  open  to  objection,  and  that  the 
prisoners  are  entitled  to  derive  some  benefit  from  the  objection.  I  have 
not  been  apprised  of  the  ground  of  the  objection,  nor  whether  the  coun- 
sel contends  that  there  is  error  in  the  proceedings.  On  communicating 
with  the  Attorney-General,  he  has  suggested  that  I  ought  to  lay  the  facts 
oefore  your  lordship,  in  order  to  have  your  opinion,  and  that  of  the  other 
judges;  and  for  that  purpose  1  have  taken  the  liberty  of  making  the 
above  statements  to  your  lordship. 

"  I  have  the  honor  to  be,  my  Lord, 

"  Your  obedient  servant, 

"Richard  Moore." 

The  following  certificate,  signed  by  the  prisoners'  counsel,  was  also 
laid  before  the  judges  : 

"  We  certify,  that  the  prisoners,  Hartnett  and  Casey,  were  tried 
before  Richard  Moore,  Esq.,  one  of  her  Majesty's  Judges  of  As- 
sizes for  the  Munster  circuit,  at  the  last  assizes  for  the  County  of 
the 'City  of  Cork,  charged  with  the  wilful  murder  of  Patrick  Lawlor, 
and  that  both  of  said  prisoners,  Hartnett  and  Casey,  were  found 
guilty  of  that  wilful  murder.  We  further  certify,  that  the  learned  Judge, 
in  passing  sentence  of  death  upon  each  of  these  two  persons,  omitted  to 
pronounce  the  sentence  as  directed  and  prescribed  by  law,  namely,  that 
he  omitted,  in  pronouncing  said  sentence  upon  said  Hartnett  and  Casey, 
to  express  that  the  bodies  of  the  said  prisoners  should  be  buried  within 
the  precincts  of  the  prison,  as  is  directed  and  prescribed  by  the  Act  of 
Parliament  (4  and  5  Will.  4,  c.  26,  s.  2— also  6  and  7  Will.  4,  c.  30,  s.  2, 
and  1  Vict.,  c.  77,)  in  that  case  made  and  provided.  And  we  further  cer- 
tify, that  the  said  prisoners  were  not,  nor  was  either  of  them,  again,  dur- 
ing said  assizes,  called  up  before  said  judge,  nor  did  he  pronounce  upon 
them,  in  their  presence,  any  sentence  pursuant  to  law ;  and  we  certify, 
that  in  our  opinion  there  are  reasonable  grounds  to  argue,  that  the  above 
judgment  should  be  reversed  upon  error  brought. 

"  Christopher  Coppinger, 
"  W'lliam  Deane  Freeman." 
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The  case  was  argued  by  the  Attorney-General  and  other  counsel  for 
the  Crown,  and  also  by  counsel  for  the  prisoners,  before  ten  of  the 
judges,  Woulfe,  C.  B.,  and  Pennefather,  B.,  being  absent ;  and  the  majority 
of  them,  consisting  of  six  judges  (Doherty,  C.  J.,  Torrens,  J.,  Foster,  B., 
Crampton,  J.,  Perrin,  J.,  and  Ball,  J.),  were  of  opinion,  that  the  sentence 
was  illegal.  All  those  judges,  except  Perrin,  J.,  rested  their  opinion 
upon  the  ground,  that  the  original  sentence  of  death  only  was  illegal, 
because  it  did  not  contain  an  order  that  the  bodies  should  be  buried  within 
the  precincts  of  the  gaol ;  that  the  4  and  5  Will.  4,  c.  26,  s.  2,  was  not 
merely  directory,  but  made  the  order  a  part  of  the  sentence  ;  and  that 
the  amendment  would  have  made  it  right,  if  made  in  the  presence  of  the 
prisoners,  but  that  as  it  was  made  in  their  absence,  they  were  not  affected 
by  it.  Perrin,  J.,  held,  that  the  sentence  of  death  alone  was,  by  force 
of  the  6  and  7  Will.  4,  c.  30,  s.  2,  the  only  legal  sentence  which  could 
have  been  passed  since  that  statute  ;  but  that  what  was  added  in  the 
Crown  Book  had  rendered  it  illegal,  because  if  a  record  had  been  made 
of  the  conviction  from  the  Crown  Book,  it  would  not  appear  from  it  to 
have  been  entered  in  the  absence  of  the  prisoners.  The  minority  (con- 
sisting of  Bushe,  C.  J.,  Johnson,  J.,  Burton,  J.,  and  Richards,  B.,)  held 
the  sentence  to  be  legal.  Of  these,  Bushe,  C.  J.,  was  of  opinion,  that 
the  original  sentence  would  have  been  illegal,  if  the  case  had  occurred 
before  the  6  and  7  Will.  4,  c.  30,  s.  2,  the  order  to  bury  being  essential 
to  the  legality  of  the  sentence ;  but  that  statute  having  put  sentences  for 
murder  upon  the  same  footing  as  sentences  for  any  other  capital  offence, 
the  sentence  pronounced  in  the  presence  of  the  prisoners  was,  as  such,  a 
jetral  sentence  ;  and  that  what  was  done  in  the  absence  of  the  prisoners 
could  not  have  the  effect  of  making  that  illegal,  which  was  legal  before 
The  other  three  members  of  the  minority  were  of  opinion,  that  the  origi- 
nal sentence  was  legal,  and  would  have  been  so  before  the  6  and  7  Will. 
4,  c.  30,  the  clause  respecting  the  order  to  bury  the  body  being  only  di- 
rectory, and  not  making  such  order  indispensable  to  the  legality  of  the 
sentence  ;  and  that  the  amendment  in  the  absence  of  the  prisoners  did 
not  render  it  illegal. 

The  decision  being  favorable  to  the  prisoners,  they  were  accordingly 
pardoned  and  discharged  ;  but  with  the  view  of  establishing  uniformity 
and  certainty  with  respect  to  statutable  provisions  which  are  common  to 
both  countries,  Bushe,  C.  J.,  wrote  to  the  Lord  Chief  Justice  of  England, 
to  inquire  whether,  in  England,  since  the  late  alterations  in  the  criminal 
law,  any  question  had  been  raised,  or  any  decision  made,  as  to  what  was 
the  legal  sentence  to  be  passed  upon  persons  found  guilty  of  murder. 
His  Lordship,  at  the  same  time,  transmitted  a  statement  of  the  above 
case,  and  of  the  decision  of  the  judges  upon  it.  The  answer  of  the  Lord 
Chief-Justice  of  England  was  as  follows: 

"  Westminster  Hall,  June  8,  1840. 

"  My  Dear  Lord, — Though  no  case  has  come  regularly  before  the 

judges  of  England  on  the  point  stated  by  your  lordship,  I  have  no  doubt 

that  they  would  come  to  the  same  decision  as  that  which  has  taken  place 

at  Dublin.     I  myself,  two  years  ago,  passed  a  sentence  with  the  same 
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defect,  and  found  so  strong  a  doubt  of  its  legality  prevailing  among  the 
judges,  that  it   seemed   prudent  to   recommend  a  commutation  of  the 
sentence.     Certainly  in   this  country  no  sentence  for  murder  will  omit 
hereafter  to  include  a  direction  for  burying  the  convict's  body. 
"  Your  Lordship's 

"  Most  faithful  servant,  Denman 

To  the  Lord  Chief -Justice  of  Ireland. 

INDICTMENT    FOR    CHILD-MURDER    BY    THE    MOTHER. 

A  prisoner  was  indicted  for  the  murder  of  her  infant  child  by  poi- 
son. It  appeared  that  she  purchased  a  bottle  of  laudanum,  and  directed 
}he  person  who  had  the  care  of  the  child  to  give  it  a  teaspoonful  every 
night.  That  person  did  not  do  so,  but  put  the  bottle  on  the  mantel- 
piece, where  a  little  child  found  it,  and  gave  a  part  of  the  contents  to 
the  prisoner's  child,  who  soon  after  died  :  Held,  that  the  administering 
of  the  laudanum  by  the  child  was,  under  all  the  circumstances  of  the 
case,  as  much,  in  point  of  law,  an  administering  by  the  prisoner,  as  if 
she  had  herself  actually  administered  it  with  her  own  hand. — Regina  v. 
Catherine  Michael,  9  Carrington  Sf  Payne's  Rep.,  p.  356.    (1841.) 

Catherine  Michael,  the  prisoner,  was  indicted  for  the  murder  of 
George  Michael,  her  own  child.  She  was  also  charged  on  the  coroner's 
inquisition  with  the  same  offence. 

The  indictment  stated,  that  the  prisoner,  contriving  and  intending  to 
kill  and  murder  George  Michael  on  the  31st  day  of  March,  in  the  third  year 
of  the  reign  of  her  present  Majesty,  upon  the  said  George  Michael  feloni- 
ously, &c,  did  make  an  assault,  and  that  the  prisoner,  a  large  quantity,  to 
wit,  half  an  ounce  weight,  of  a  certain  deadly  poison  called  laudanum,  fe- 
loniously, &c,  did  give  and  administer  unto  the  said  George  Michael,  with 
intent  that  he  should  take  and  swallow  the  same  down  into  his  body, 
(she  then  and  there  well  knowing  the  said  laudanum  to  be  a  deadly  poi- 
son), and  the  said  George  Michael  the  said  laudanum  so  given  and  ad- 
ministered unto  him  by  the  said  Catherine  Michael  as  aforesaid,  did  take 
and  swallow  down  into  his  body ;  by  reason  and  by  means  of  which  said 
taking  and  swallowing  down  the  said  laudanum  into  his  body,  as  afore- 
said, the  said  George  Michael  became  and  was  mortally  sick  and 
distempered  in  his  body,  of  which  said  mortal  sickness  and  distemper  the 
said  George  Michael  from,  &c,  till,  &c,  did  languish,  &c,  and  died  j  and 
including  in  the  usual  form,  as  in  cases  of  murder. 

It  appeared  that  the  deceased  was  a  child  between  nine  and  ten 
months  old,  and  that  the  prisoner  was  its  mother,  and  was  a  single  wo- 
man, living  in  service  as  wet  nurse  at  Mrs.  Kelley's,  in  Hunter  st.,  Bruns- 
wick Square.  The  child  was  taken  care  of  by  a  woman  named  Stevens,  liv- 
ing at  Paddington,  who  received  five  shillings  a  week  from  the  prisoner  for 
its  support.  A  few  days  before  its  death,  the  prisoner  told  Mrs.  Stevens 
that  she  had  an  old  frock  for  the  child,  and  a  bottle  of  medicine,  which 
she  gave  her,  telling  her  it  would  do  the  baby's  bowels  good.  Mrs.  Ste- 
vens said  the  baby  was  very  well,  and  did  not  want  medicine ;  but  the 
prisoner  said  it  had  done  her  mistress's  baby  good,  and  it  would  do  her 
24 
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baby  good,  and  desired  Mrs.  Stevens  to  give  it  one  teaspoonful  every 
night.  Mrs.  Stevens  did  not  open  the  bottle,  or  give  the  child  any  of  its 
contents,  but  put  the  bottle  on  the  mantel-piece,  where  it  remained  till 
Tuesday,  the  31st  of  March,  on  which  day,  about  half-past  four  in  the  af- 
ternoon, Mrs.  Stevens  went  out,  leaving  the  prisoner's  child  playing  on 
the  floor  with  her  children,  one  of  whom,  about  five  years  of  age,  during 
the  absence  for  about  ten  minutes  of  his  elder  sister,  gave  the  prisoner's 
child  about  half  the  contents  of  the  bottle,  which  made  it  extremely 
ill,  and  in  the  course  of  a  few  hours  it  died. 

The  bottle  was  found  to  contain  laudanum.  The  prisoner  said  that 
a  young  man,  an  assistant  of  Dr.  Reid's,  had  given  the  bottle  by  mistake. 
This  was  proved  to  be  untrue  ;  and  Dr.  Reid  stated,  that  in  the  course  of 
a  conversation  he  had  with  the  prisoner,  she  used  these  remarkable  words, 
speaking  of  the  death  of  the  child,  and  the  probability  cf  an  inquest 
being  held  upon  the  body: — "  If  I  am  hanged  for  it,  I  could  not  support 
the  child  on  my  wages."  It  was  also  proved  that  the  prisoner  purchased 
the  laudanum  at  a  chemist's  in  Tavistock  Place,  Russell  Square,  saying 
that  it  was  for  her  mistress,  Mrs.  Kelley,  who  was  in  the  habit  of  taking 
it,  being  a  bad  sleeper.  One  of  the  medical  men  examined  at  the  trial, 
said  that  a  teaspoonful  administered  to  a  child  of  the  age  of  the  deceased, 
would  be  sure  to  destroy  life. 

Alderson,  B  ,  in  his  summing  up,  told  the  jury,  that  if  the  prisoner  de- 
livered the  laudanum  to  Sarah  Stevens  with  the  intention  that  she  should 
administer  it  to  the  child,  and  thereby  produce  its  death,  and  the  quan- 
tity so  directed  to  be  administered  was  sufficient  to  cause  death,  and 
while  the  prisoner's  original  intention  continued,  the  laudanum  was  ad- 
ministered by  an  unconscious  agent,  the  death  of  the  child,  under  such 
circumstances,  would  sustain  the  charge  of  murder  against  the  prisoner. 
His  lordship  added,  that  if  the  teaspoonful  of  laudanum  was  sufficient  to 
produce  death,  the  administration  by  the  little  boy  of  a  much  larger 
quantity  would  make  no  difference. 

The  jury  found  the  prisoner  guilty.  The  judgment  was  respited, 
that  the  opinion  of  the  judges  might  be  taken,  whether  the  facts  above 
stated  constituted  an  administering  of  the  poison  by  the  prisoner  to  the 
deceased  child. 

At  a  subsequent  session,  Mr.  Baron  Alderson,  in  passing  sentence 
upon  the  prisoner,  said,  that  the  judges  were  of  opinion  that  the  adminis- 
tering of  the  poison  by  the  child  of  Mrs.  Stevens,  was,  under  the  circum- 
stances of  the  case,  as  much,  in  point  of  law,  an  administering  by  the 
prisoner,  as  if  the  prisoner  had  actually  administered  it  with  her  own 
hand.     They  therefore  held  that  she  was  rightly  convicted. 

The  Queen  v.  Bridget  Kelly,  3  JehUs  English  Crown  Cases,  p.  299. 
(1841.) 

An  indictment  against  a  woman  for  the  murder  of  her  child,  not 
stating  that  the  child  was  born  alive,  but  stating  that  it  was  exposed 
by  the  prisoner,  and  in  consequence  "languished,  and  languishing  did 
live  for  half  an  hour,  and  then  died,"  and  "that  so  the  prisoner  did  kill 
and  murder  the  child  in  manner  aforesaid,"  is  good.  Semble,  that  an 
indictment  for  the  murder  of  a  "  certain  male  child,"  without  further 
description,  is  insufficient. 
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The  prisoner  was  convicted  before  Greene,  Serjeant,  at  the  Spring  As- 
sizes for  Roscommon,   in   IotO,  upon  the   following   indictment: — First 
count.     "  County  Roscommon,  to  wit :  The  jurors  for  our  sovereign  lady, 
the  Queen,  upon  their  oath  do  say  and  present  that  Bridget  Kelly,  late  of, 
&c,  heretefore,  to  wit,  on  the  11th  day  of  November,  3  Vict.,  at,  &c,  was 
delivered  of  a  certain  male  child — and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  say  and  present,  that  the   said  Bridget  Kelly, 
afterwards,  to  wit,  on  the  said  11th  day  of  November,  in  the  said  third 
year  of  the  reign  of  our  said  lady,  the  Queen,  had  in  her  care,  custody, 
and  control,  the  said  male  child,  he,  the  said  male  child,  then  and  there 
being  of  tender  age,  to  wit,  the  age  of  one  day,  and  by  reason  of  such 
tender  age,  being  utterly  incapable  of  making  known  his  natural  wants, 
or  of  providing  for  or  procuring  his  natural  attention,  support  and  main- 
tenance ;  and  the  jurors,  &c,  do  further   say  and  present,  that  the  said 
Bridget  Kelly,  well  knowing  the  premises,  and  not  having  the  fear  of  God 
before  her  eyes,  but  being  moved  and   seduced  by  the  instigation  of  the 
devil,  and  of  her  malice  aforethought  contriving  and  intending  to  kill  and 
murder  the  said  male  child  of  such  tender  age  as  aforesaid,  to  wit,  on 
the  said  11th  day  of  November,  in  the  said  third  year,  &c,  with  force  and 
arms,  &c,  in  and  upon  the  said  male  child  feloniously,  wilfully,  and  of  ma- 
lice aforethought,  did  make  an  assault,  and  did  then  and  there,  of  her  malice 
aforethought,  contriving  and  intending  to  kill  and  murder  the  said  male 
child,  place,  put,  leave,  desert,  and  abandon  the  said  male  child  in  a  certain 
stone  wall,  situate  at  Morganstown  aforesaid,  in  the  County  of  Roscommon 
aforesaid,  in  a  state  wholly  destitute  and  unprotected  j  the  said  male  child 
then  and  there  being,  by  reason  of  his  tender  age,  utterly   incapable  of 
making  known  his  natural  wants,  or  of  providing  and  procuring  for  him 
necessary  attention,  support,  and  maintenance  ;  and  the  jurors,  &c,  do 
further  say  and  present  that  by  reason  of  such  placing,  putting,  leaving, 
deserting,  and  abandoning  the  said  male  child  in  the  said  stone  wall,  at 
Morganstown  aforesaid,  in  the  county  aforesaid,  he,  the  said  male  child, 
for  want  of  needful  food  and  sustenance,  and  of  due  and  proper  care  and 
attention,  and  by  and  through  the  inclemency  of  the  weather,  there  and 
then  instantly  languished,   and  languishing  did  live   for  and  during  the 
time  and  space  of  half  an  hour,  and  then  and  there,  the  said  male  child, 
in  manner  and  by  means  aforesaid,  perished  and  was  deprived  of  life,  and 
so  the  jurors,  &c,  do  say  and  present,  that  the  said  Bridget  Kelly  the  said 
male  child,  with  force  and  arms  aforesaid,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  kill  and  murder," 
against  the  peace  and  statute.     Second  count : — "  And  the  jurors,  &c,  do 
further  say  and  present,  that  the  said  Bridget  Kelly,  on,  &c,  with  force 
and  arms,  &c,  not  having  the  fear   of  God  before  her  eyes,  &c,  in  and 
upon  a  certain  male  child,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  Bridget  Kelly  with  a  cer- 
tain stone  of  no  value,  which  she,  the  said  Bridget  Kelly,  in  her  right  hand 
then  and  there  had  and  held,  the  said  male  child  in  and  upon  the  head  of 
him,  the  said  male  child,  then  and  there  feloniously,  wilfully,  and  of  her 
malice   aforethought,  did  strike   and  wound,  thereby  giving  to  the  said 
male  child  then  and  there  with  the  stone  aforesaid,  in  and  upon  the  head 
of  him,  the  said  male  child,  one  mortal  wound  of  the  length  of  two  inches 
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and  of  the  depth  of  two  inches,  of  which  said  mortal  wound,  the  said 
male  child  then  and  there  instantly  languished,  and  languishing  did  live 
for  the  time  and  space  of  half  an  hour,  and  then  of  the  said  mortal  wound, 
&c,  died ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  the  said  Bridget  Kelly,  him  the  male  child  in  manner  and  form, 
and  by  means  aforesaid,  feloniously,  wilfully  and  of  her  malice  afore- 
thought, did  kill  and  murder,"  against  the  peace  and  statute. 

Casserly  and  AVCausland,  for  the  prisoner,  moved  that  the  judgment 
should  be  arrested,  on  the  ground  of  the  insufficiency  of  the  indictment ; 
the  first  count  beincf  defective  in  not  averring  that  the  child  was  born 
alive,  and  the  second  in  not  properly  describing  the  male  child  therein 
mentioned,  either  by  name  or  age,  or  otherwise,  or  saying  that  it  was  to 
the  jurors  unknown  ;  and  in  being  too  general.  It  was  contended  on  behalf 
of  the  Crown,  that  the  conclusion  of  the  first  count  supplied  the  want  of 
an  averment  that  the  child  was  born  alive  ;  and  that  no  more  particular 
description  was  necessary  in  the  second  count.  In  support  of  the  first 
objection  were  cited  the  precedents  in  Archbold's  Crim.  Plead.,  where 
the  form  of  indictment  avers  that  the  child  was  born  alive ;  and  in  sup- 
port of  the  second,  Biss's  Case,  8  Car.  8? Payne,  773,  (34  E.  C.  L.,  630), 
and  Evans's  Case,  Ibid,  765,  (Id.  625).  Arch.  Plead.  8?  Ev.,  30,  (8th  ed.) 
The  opinion  of  the  learned  judge  was,  that  the  second  count  was  bad, 
but  that  the  first  was  good  ;  and  he  reserved  for  the  consideration  of  the 
judges  the  question  whether  either  of  the  counts  could  be  supported. 

Eleven  judges  (Woulfe,  C.  B.,  being  absent)  were  unanimous  in  up- 
holding the  conviction,  on  the  ground  that  the  first  count  was  good. 

On  an  indictment  for  child  murder,  no  one  but  the  mother  can  be 
convicted  of  a  concealment  of  the  birth  of  the  child. — Reginav.  Ann 
Wright,  Mary  Wright,  and  George  Wright,  9  Carrington  S,~  Payne's  Reports, 
p.lbi.  (1841.) 

The  prisoner,  Ann  Wright,  was  charged  with  the  murder  of  her 
child  by  suffocating  it,  and  the  other  prisoners  were  charged  as  aiders 
and  abettors. 

F.  V.  Lee,  for  the  prosecution,  in  his  opening,  said,  that  as  the  pri- 
soners had  no  counsel,  it  was  his  duty  to  call  the  attention  of  the  learned 
Baron  to  the  evidence  of  the  surgeon,  who  would  state,  that,  in  his  judg- 
ment, the  child  must  have  died  before  it  was  fully  born,  so  as  to  have  an 
independent  circulation;  and  that,  if  .his  lordship  agreed  with  the 
opinion  expressed  by  Baron  Parke  in  the  case  of  Rex  v.  Enoch,  it  would 
not  be  necessary  to  proceed  on  the  capital  part  of  the  charge. 

Gurney,  B. — I  entirely  concur  in  the  opinion  of  Baron  Parke,  as  ex- 
pressed in  the  case  of  Rex  v.  Enoch. 

^Ir.  Martin,  a  surgeon,  was  called,  and  he  stated  that,  in  his  judg- 
ment, the  child  must  have  died  before  it  had  independent  circulation. 

F.  V.  Lee. — I  propose  to  go  into  evidence  as  to  the  concealment ;  but  I 
apprehend  that,  under  the  Wth  section  of  the  Stat.  9  Geo.  4,  c.  31,  I  cannot 
affect  the  aiders  and  abettors  with  the  concealment. 

Gurney,  B. — I  am  of  opinion,  that,  on  this  indictment,  no  one  can  be 
convicted  of  the  concealment  except  the  mother  of  the  child. 

The  prisoner,  Ann  Wright,  was  convicted  of  the  concealment;  and 
the  other  prisoners  acquitted  altogether- 
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HUSBAND  AND  WIFE. 

The  King  v.  Houtton  and  others,  3  JeoVs  English  Crown  Cases,  24-. 
(184.1.) 

The  prosecutor's  wife  is  a  competent  witness  for  the  defence.  It  is 
no  objection  to  the  testimony  of  a  wife,  that  she  is  brought  to  contradict 
the  testimony  of  her  husband. 

The  prisoner  was  convicted  of  an  assault  and  riot  at  the  sessions  of 
Moate,  before  James  Lyne,  Esq.,  Assistant  Barrister  and  Chairman  for  the 
county  of  Westmeath-  A  letter  was  received  by  Bushe,  C.  J.,  from  Mr. 
Gregory,  the  under  Secretary  of  State,  conveying  the  desire  of  the  Lord 
Lieutenant,  that  he  should  take  the  opinion  of  all  the  judges,  whether  the 
conviction  was  legal  and  proper,  and  whether  certain  evidence  had  been 
properly  rejected  by  the  court ;  and  in  case  it  had  not,  what  the  judges 
would  recommend  to  be  done.  There  were  two  indictments ;  one  for 
unlawfully  entering  the  house  of  one  Thomas  Moffatt,  and  assaulting  him, 
and  his  wife,  Jane  Moffatt ;  and  the  other  indictment  for  a  riot.  The  pri- 
soner was  a  Roman  Catholic  Priest ;  it  appeared  on  the  trial  that  the 
woman,  Jane  Moffatt,  being  dangerously  ill,  had  received  the  sacrament 
from  the  Protestant  clergyman  of  the  parish,  and  that  both  she  and  her 
husband  were  Protestants ;  that  on  the  following  day  the  prisoner,  the 
Roman  Catholic  parish  priest,  came  to  Moffatt's  house,  and  insisted  on 
administering  to  the  woman  the  rights  of  the  Roman  Catholic  Church, 
and  that  he  was  resisted  by  Moffatt ;  that  the  woman  was  taken  out  of 
bed,  in  consequence  of  the  priest's  desire,  and  carried  to  an  adjoining 
house,  where  she  was  anointed  by  the  priest.  The  defence  was,  that  the 
priest  had  been  sent  for  by  the  woman  or  her  daughters,  and  that  she  was 
brought  out  of  the  house  by  her  own  desire.  Witnesses  were  examined 
on  both  sides,  the  indictments  were  fully  supported,  and  the  outrage  be- 
ing very  great,  the  prisoner  was  sentenced  to  pay  a  fine  of  .£40,  and  to 
be  imprisoned  twelve  months.  Jane  Moffatt,  the  wife,  had  been  tendered 
as  a  witness  on  behalf  of  the  prisoner,  and  rejected ;  the  learned  chair- 
man advising  the  bench,  that  in  his  opinion  she  was  incompetent,  not  only 
on  the  ground  of  identity  of  interest,  but  on  that  of  public  policy,  which 
would  not  allow  husband  or  wife  to  be  examined,  where  the  testimony 
of  one  might  even  tend  to  criminate  the  other.  A  memorial  was  present- 
ed to  the  Lord  Lieutenant  by  the  prisoner,  complaining  of  injustice  in  the 
trial,  and  particularly  in  the  rejection  of  the  wife  as  a  witness.  This  me- 
morial, together  with  the  report  of  the  trial  by  the  Assistant  Barrister, 
was  laid  before  the  judges. 

It  was  the  unanimous  opinion  of  eleven  judges  present,  (Fletcher,  J., 
being  absent),  that  the  testimony  of  the  wife,  Jane  Moffatt,  ought  to  have 
been  received.  They  held,  that  it  is  no  objection  to  the  evidence  of  a 
wife  that  she  is  brought  to  contradict  the  evidence  of  her  husband,  and 
that  it  would  be  most  injurious  to  public  justice  if  such  a  principle  were 
established  ;  that  it  is  the  constant  practice  on  criminal  trials,  where  hus- 
band and  wife  have  been  present  at  the  commission  of  the  crime,  to  pro- 
duce the  wife  as  well  as  the  husband  in  support  of  the  prosecution  ;  and 
that  if  she  could  not  be  examined  for  the  prisoner,  neither  ought  she 
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against  him.  That  in  the  case  of  the  King  v.  The  Inhabitants  of  Cliviger, 
2  T.  R.,  263,  which  it  was  supposed  might  have  influenced  the  decision 
of  the  Barrister,  the  doctrine  laid  down  by  the  judges  (Ashurst  and 
Grose)  is  disapproved  of  by  the  Court  in  the  case  of  The  King  v.  The  In- 
habitants of  All  Saints,  Worcester,  1  Phill.  Ev.,  82;  2  Stark.  Ev.,  401.  It 
appeared  at  first  to  one  of  the  judges  (O'Grady,  C.  B.)  that  there  was  an 
objection  to  the  testimony  on  the  ground  that  the  wife  shall  not  be  ex- 
amined against  the  interest  of  her  husband,  and  that  the  husband  had  an 
interest  in  the  event  of  the  prosecution,  on  account  of  the  54  Geo.  3,  c. 
181,  10  Geo.  4,  c.  34,  s.  33,  which  enables  the  court  to  award  a  sum  of 
money,  on  conviction  of  the  assault,  to  the  prosecutor,  as  compensation 
for  loss  of  time,  &c. ;  but  the  other  judges  held,  that  this  was  not  such 
an  interest  in  the  husband  as  should  prevent  the  reception  of  the  evidence, 
even  if  the  6th  section  of  the  statute  had  not  declared  him  to  be  compe- 
tent, for  that  prosecutors  entitled  to  a  reward  for  prosecution,  or  to  resti- 
tution of  stolen  goods,  never  are  rejected  on  the  ground  of  interest.  But 
this  objection  was  completely  removed  by  the  circumstances  of  the  pri- 
soner being  charged  with  an  assault  on  the  wife  as  well  as  the  husband, 
and  of  there  being  a  second  indictment  for  a  riot. 

The  answer  of  the  judges  was  returned  by  Bushe,  C.  J.,  to  this  effect, 
that  the  judges  were  unanimously  of  opinion  that  the  conviction  of  the 
prisoner  was  illegal  on  the  single  ground,  that  the  evidence  of  Jane  Mof 
fatt  ought  not  to  have  been  rejected;  and  that  as  it  was  impossible  to  say 
whether,  if  she  had  been  examined,  the  prisoner  might  not  have  been  ac 
quitted  upon  one  or  more  of  the  charges,  or  if  found  guilty,  whether  the 
sentence  might  not  have  been  different  from  what  it  was,  they  were  of 
opinion  he  ought  to  receive  a  free  pardon.  The  prisoner,  together  with 
others  convicted  on  the  same  indictment,  was  accordingly  pardoned. 

The  general  rule  is,  that  a  wife  cannot  bind  her  husband  by  her  con 
tract,  except  as  his  agent ;  but  in  cases  of  orders  given  by  the  wife  iD 
those  departments  of  her  husband's  household  which  she  has  under  her 
control,  or  of  orders  for  articles  which  are  necessary  for  the  wife,  such 
as  clothes,  the  jury  (if  the  wife  be  living  with  the  husband)  ought  to  infer 
ao-ency,  if  nothing  appear  to  the  contrary;  but  if  the  order  is  excessive 
in  point  of  extent,  and  such  as  the  husband  never  would  have  authorized, 
that  will  alone  be  sufficient  to  repel  the  inference  of  agency. 

If  it  be  proved  that  the  wife  has  a  separate  income,  that  of  itself 
goes  to  repel  the  inference  of  agency  ;  and  evidence  that  the  plaintiff  has 
made  out  the  invoices  to  the  wife,  and  has  drawn  bills  of  exchange  on 
her  for  part  of  the  amount,  which  she  has  accepted  in  her  own  name, 
payable  at  her  own  bankers  from  her  separate  funds,  also  goes  to  prove 
that  the  wife  was  not  acting  as  the  agent  of  the  husband  :  and  the  fact 
that  the  husband  sold  some  of  the  goods  which  were  supplied  to  his  wife 
and  received  the  money  for  them,  will  not  of  itself  make  the  husband 
liable  in  point  of  law  to  pay  for  them,  but  it  is  a  fact  for  the  considera- 
tion of  the  jury  in  determining  whether  the  goods  were  supplied  on  the 
credit  of  the  husband,  and  whether  the  wife  was  the  agent  of  her  husband. 
— Freestone  v.  Butcher,    9  Carrington  <§•  Payne's  Reports,  p.  643.    (1841.) 

After  the  death  of  the  wife,  the  husband  cannot  be  made  liable,  in 
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equity,  for  debts  contracted  by  her  before  the  marriage,  where  judgment 
has  not  been  recovered  against  him  in  her  lifetime,  although  he  received 
with  her  a  fortune  sufficient  to  pay  all  her  debts. —  Witherspoon  v.  Du~ 
lose,  1  Bailees  Equity  Reports,  p.  167.     (184<].) 

This  was  a  bill  to  render  the  defendant  liable  for  a  debt  contracted 
by  his  deceased  wife,  prior  to  his  marriage  with  her,  on  the  ground  that 
he  had  received  with  her  a  fortune  more  than  sufficient  to  pay  all  her 
debts.  The  debt  was  upon  a  bond  to  the  wife  of  the  complainant,  dated 
in  January,  1818,  and  became  due  in  October  of  the  same  year.  The 
defendant  intermarried  with  the  obligor  on  the  4th  March,  1819  ;  and 
she  died  on  the  15th  November,  1820,  no  judgment  having  been  recover- 
ed, or  suit  instituted  against  the  defendant  on  the  bond,  in  her  lifetime. 
The  defendant,  in  his  answer,  stated  that  he  had  no  notice  of  the  exist- 
ence of  the  debt  until  December,  1823;  but  that,  on  the  contrary,  at  the 
time  of  his  marriage,  the  debts  due  by  his  wife  were  enumerated,  and  he 
was  assured  that  the  debts  enumerated  were  all  that  were  due  by  her, 
and  that  this  debt  was  not  among  them  ;  and  that  in  consequence  of  this 
assurance,  he  had  consented  to  give  up  a  part  of  his  wife's  property  to 
her  children  by  a  former  marriage ;  and  that  he  had  surrendered  property 
to  them  accordingly,  since  her  death,  and  before  notice  of  complainant's 
demand.  He  admitted,  however,  that  he  had  retained,  of  the  fortune 
received  with  his  wife,  more  than  sufficient  to  pay  all  her  debts,  includ- 
ing that  claimed  by  the  complainants. 

The  Chancellor,  at  the  hearing,  dismissed  the  bill,  and  the  complain 
ants  now  moved  to  reverse  his  decree. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  court  concurs  with  the  Chancellor  in  his  decree  in  this  case. 
In  the  case  of  the  Earl  of  Thomond  v.  the  Earl  of  Suffolk,  1  P.  Wms.,  469, 
the  rule  was  established  to  be,  in  equity,  as  at  law,  that  if  a  woman  con- 
tract debts  dum  sola,  and  afterwards  marry,  the  husband  is  liable  during 
coverture  ;  but  if  the  wife  die,  the  liability  of  the  husband  ceases,  unless 
judgment  has  been  obtained  against  him  in  her  lifetime,  in  which  case  it 
then  became  his  own  debt ;  but  if  no  judgment  has  been  recovered,  he 
cannot  be  made  liable,  although  he  had  received  a  fortune  with  her.  In 
Heard  v.  Stamford,  3  P.  Wms.,  411,  and  Cas.  Temp.  Talb.,  173,  S.  C,  Lord 
Talbot  reiterated  the  rule,  and  said,  that  he  was  unable  to  see  how  any- 
thing but  an  act  of  Parliament  could  alter  the  law.  Our  own  Court  of 
Equity  adopted  the  same  rule  in  Buckner  v.  Smyth,  4  Dessau.,  371  ;  and 
although  that  was  merely  a  circuit  decision,  it  has  received  the  approba- 
tion both  of  the  bar  and  the  bench. 

SEPARATE  PROPERTY. LUNATIC. 

A  married  lady,  who  was  entitled  to  an  income  of  500/.  a  year  out 
of  the  property  in  the  cause,  being  of  unsound  mind,  the  court  ordered 
the  whole  of  the  500/.  to  be  paid  to  her  husband ;  but  directed  the  arrears 
and  future  payments  of  an  annuity  of  100/.  to  which  she  was  entitled  for 
her  separate  use,  to  be  carried  to  her  separate  account,  notwithstanding 
the  husband  deposed  that  the  expenses  incurred  by  him  in  her  care  and 
maintenance  exceeded  500/.  a  year. — Nettleship  v.  Nettleship,  10  Simon's 
Rep.,  236.     (1842.) 
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The  defendant,  Mary,  the  wife  of  the  defendant,  William  Cator,  was 
entitled,  under  the  settlement  on  her  marriage  with  her  first  husband, 
who  was  the  testator  in  the  cause,  to  an  annuity  of  400/.,  and  to  the  di- 
vidends of  a  sum  of  stock,  amounting  to  108/.,  for  her  life  ;  and,  under 
the  testator's  will,  she  was  entitled  to  an  annuity  of  100/.  for  her  separate 
use.     After  her  second  marriage,  she  became  of  unsound  mind. 

On  the  hearing  of  the  cause  for  further  directions,  Mr.  Monro,  for 
Mr.  Cator,  submitted  that,  under  the  circumstances,  the  whole  of  Mrs. 
Cator^s  income,  including  the  annuity  of  100/.,  ought  to  be  paid  to  her 
husband. — Brodie  v.  Barry,  2  Ves.  Sf  Bea.,  36. 

The  Vice-Chancellor  ordered  the  annuity  of  400/.  and  the  dividends 
of  the  stock  to  be  paid  to  Mr.  Cator,  but  directed  that  the  arrears  and 
future  payments  of  the  annuity  of  100/.,  should  be  carried  to  Mrs.  Cator^s 
separate  account,  and  accumulated. 

On  this  day,  Mr.  Monro  renewed  his  application  with  respect  to  the 
annuity  of  100/.,  and  read  an  affidavit,  made  by  Mr.  Cator,  stating  that  he 
had  agreed  with  a  physician  at  Southall,  in  Middlesex,  to  take  the  custody 
of,  and  to  maintain  Mrs.  Cator,  for  the  annual  sum  of  500/.  ;  and  that  he 
was  liable  to  the  payment  of  such  further  sums  as  might  be  required  for 
providing  her  with  clothes  and  other  necessaries  ;  that  he  was  frequently 
required  to  visit  his  wife,  and  was  put  to  further  expense  in  travelling  to 
and  from  his  residence  to  Woolwich  on  those  occasions :  that  he  had 
been  advised  by  the  physician,  that  it  would  benefit  Mrs.  Cator's  health 
to  remove  her  occasionally  to  the  sea  side,  which  would  put  him  to 
further  expense  ;  that,  save  as  aforesaid,  he  was  not  entitled  to  any 
fortune  in  right  of  his  wife,  and,  unless  the  annuity  of  100/.  wras  allowed 
to  him,  he  might  be  unable  to  pay  the  annual  sum  chargeable  to  him  on 
her  account,  and  consequently  might  be  under  the  necessity  of  removing 
her  from  the  custody  of  the  physician,  and  such  removal  would,  as  he 
believes,  diminish  her  comforts,  materially  increase  her  malady,  and  re- 
tard her  recovery. 

The  Vice-Chancellor  said  that,  at  any  rate,  before  he  could  make  any 
order  as  to  the  annuity  of  100/.,  he  must  have  a  more  positive  affidavit, 
from  Mr.  Cator,  as  to  his  own  means. 

Mr.  Bacon  and  Mr.  Lambert  were  the  other  counsel  in  the  cause. 

It  did  not  appear  that  any  further  affidavit  was  made. 

A  gift  by  a  woman,  on  the  eve  of  a  second  marriage,  to  her  children 
by  a  former  marriage,  is  no  fraud  upon  the  marital  rights  of  the  second 
husband,  if  he  knew  of  the  gift  before  the  marriage.  Nor  does  it  make 
any  difference,  that  she  was  indebted,  at  the  time,  for  the  purchase  money 
of  the  property  given,  and  that  the  children  were  interested  in  the  debt, 
unless  it  appear  that  the  fact  was  fraudulently  concealed  from  the  in- 
tended husband. — McClure  v.  Miller,  1  Bailey's  Equity  Reports,  p.  107. 
(1841.) 

The  husband  is  liable  for  necessaries  furnished  the  wife  on  his 
credit,  while  they  live  apart,  as  well  as  when  they  cohabit,  especially  if 
they  live  apart  by  his  consent. 

His  assent  to  the  credit  will  be  presumed,  unless  the  contrary  ap- 
pears.— Frost  Sr  Co.  v.  Willis,  13  Vermont  Reports,  p.  202.     (1842.) 
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Where  a  husband  purchases  land — pays  the  purchase  money,  and 
causes  the  deed,  on  consideration  of  affection  merely,  to  be  made  to  the 
wife,  and  afterwards  improves  the  land,  if  his  wife  thereafter  dies  with- 
out issue,  leaving  other  landed  estates,  one-half  of  which  vests  in  him, 
and  he  voluntarily  relinquishes  to  her  heirs  his  interest  in  such  other 
estate,  not  upon  the  consideration  that  the  heirs  shall  release  or  convey 
to  him  the  lands  so  purchased  and  paid  for  by  him  ;  this  gives  him 
no  right,  in  equity,  to  have  such  lands  enure  to,  or  be  conveyed  to,  him. 
— Smith  et  al.  v.  Yell,  4  Arkansas  Rep.,  294.     (1843). 

If  partition  be  made  between  tenants  in  common,  who  are  femmes 
covcrtes,  and  mutual  releases  be  executed  to  the  husband,  they  do  not  vest 
absolute  estates  in  them,  but  only  in  trust  for  their  wive3.  But  if  such 
releases  do  not  recite  the  partition,  but  a  monied  consideration  only,  a 
purchaser  without  notice  would  take  an  absolute  estate.  —  Weeks  v.  Haas, 
3  Watts  fy  Sergeant's  Rep.,  520.     (1843). 

HUSBAND  AND  WIFE. 

SEPARATE    PROPERTY. 

A  husband  and  wife  lived  separate  from  each  other.  At  the  death  of 
the  wife,  she  was  possessed  of  cash  and  bank  notes,  arising  from  property 
settled  to  her  separate  use.  Held  that  the  husband  was  entitled  to  them 
in  his  marital  right. — Molony  v.  Kennedy,  10  Simon's  Rep.,  p.  254.  (1842.) 

In  1817,  the  plaintiff  intermarried  with  his  late  wife,  who  was  then 
the  widow  of  W.  C.  Jackso?i ;  on  their  marriage,  an  annuity  of  £800, 
to  which  Mrs.  Molony  was  entitled  under  her  first  husband's  will,  was 
settled  to  her  separate  use. 

In  1821,  a  separation  took  place  between  the  plaintiff  and  his  wife, 
which  continued  until  the  death  of  the  latter.  In  1830,  Mrs.  Molony 
purchased,  out  of  the  savings  of  her  separate  property,  a  sum  of  £2, 188 
stock,  in  the  names  of  the  defendants,  Kennedy  and  Shee,  in  trust  for 
such  persons  as  she  should,  by  deed  or  will,  appoint,  and  subject  thereto, 
in  trust  for  herself  for  life,  and,  after  her  death,  in  trust  for  her  next  of 
kin,  as  if  she  had  died  intestate  and  unmarried.  Shortly  afterwards  she 
made  a  will  by  which  she  disposed  of  that  sum  of  stock,  and  appointed  the 
defendants  her  executors.  In  1833,  Mrs.  Molony  died.  At  the  time  of 
her  death  she  had,  in  her  possession,  .£3,255,  in  cash  and  bank  notes, 
part  of  the  savings  of  her  separate  property,  which  the  defendants  took 
possession  of,  and,  for  safety,  lodged  at  a  banker's,  and  afterwards  pur- 
chased with  it  £3,505  stock,  in  Kennedy's  name. 

The  defendants  having  refused  to  transfer  the  £3,505  to  the  plaintiff, 
until  he  had  enabled  himself  to  give  them  a  proper  discharge  by  taking 
out  administration  to  his  wife,  the  bill  in  this  cause  was  filed,  praying 
for  an  account  of  the  property  which  was  in  Mrs.  Molony's  possession 
at  her  death  ;  and  that  the  defendants  might  be  decreed  to  hand  over 
the  same  to  the  plaintiff. 

Mr.  Wigram  and  Mr.  Glasse,  for  the  piaintiff,  said  that  the  plaintiff 
was  clearly  entitled,  in  his  marital  right,  to  the  property  which  was  in 
25 
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his  wife's  possession  at  her  death,  and  that  he  might  maintain  an  action 
of  trover  for  it. 

Mr.  'J'ced,  for  the  defendants,  said  that  the  property  in  dispute  was 
admitted  to  have  arisen  from  his  wife's  savings  :  that  the  plaintiff's 
right  to  it  was  the  same  as  if  Mrs.  Molony  had  been  his  daughter,  and 
not  his  wife,  and  had  died  intestate  :  that  there  was  no  personal  repre- 
sentative to  her,  except  as  to  the  stock  purchased  in  the  names  of  the 
defendants :  that,  as  she  was  living  separate  from  her  husband  with  an 
adequate  allowance,  the  property  was  subject  to  her  debts  ;  and,  if  the 
plaintiff  took  it,  subject  to  paying  the  debts  of  his  wife,  he  must  clothe 
himself  with  the  character  of  administrator  to  her. — Fettiplace  v.  Gorges, 
1  Ves.  Jr.,  46  ;   and  3  Bro.  C.  C,  48. 

The  Vice-Chancellor  :  Mrs.  Molony's  annuity  of  £800,  and  every- 
thing that  arose  from  it,  was  exempt  from  the  control  of  her  husband 
during  her  life  ;  and,  as  the  cash  and  bank  notes  which  were  found  in  her 
possession  at  her  death,  arose  from  that  annuity,  they  were  part  of  her 
separate  property,  and  she  might  have  disposed  of  them  either  by  deed 
or  by  her  will.  But,  as  she  made  no  disposition  of  them,  the  quality  of 
separate  property  ceased  at  her  death  :  and,  if  it  ceased  at  her  death, 
the  consequence*  is,  that  Mr.  Molony  is  entitled  to  them,  in  his  marital 
right. 

Declare  that  the  plaintiff  is  entitled  to  the  £3,505,  subject  to  the  pay- 
ment of  his  wife's  funeral  expenses,  and  the  expenses  properly  incurred 
by  the  defendants  in  taking  care  of  the  property. 

A  husband  is  not  liable  for  debts  contracted  by  his  wife  when  they 
live  apart  from  each  other  under  a  mutual  agreement,  by  which  an 
adequate  allowance  is  made  for  the  separate  maintenance  of  the  wife, 
which  allowance  is  regularly  paid  according  to  the  terms  of  the  articles 
of  separation. 

The  obligation  of  the  husband  to  pay  for  necessaries  supplied  his 
wife,  arises  from  the  law  regarding  her  as  his  agent  for  that  purpose, 
and  not  from  the  marital  relation  alone  ;  and  his  assent  is  implied  to  all 
contracts  of  this  kind  made  through  her  during  cohabitation. — Cany  v. 
Patton,  2  Ash-mead's  Rep.,  p.  140.  (1841.) 


ILLEGITIMACY. 

To  establish  illegitimacy  there  must  be  evidence  from  which  a  jury 
are  to  find  non-access,  for  non-access  cannot  be  presumed  from  the  fact 
that  the  wife  lives  in  adultery  with  another. — Rex  v.  Mansfield,  1  Gale 
Si  D.,  (Q.  B.)  7.  (1841.) 

IMPRISONMENT  FOR  DEBT. 

Where  a  bill  was  filed  in  the  Court  of  Chanoery  to  correct  an  erroneous 
description  of  premises  in  a  deed,  and  the  bill   was  dismissed  by  the 
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Court  of  Chancery,  but  upon  an  appeal  to  the  Court  for  the  Correction  of 
Errors,  the  decree  of  the  Chancellor  was  reversed  with  costs  to  the  com- 
plainants, both  in  the  Appellate  Court  and  in  the  Court  below;  held,  that 
the  defendant  was  not  exempt  from  imprisonment,  upon  an  execution 
for  the  recovery  of  such  costs. 

The  Act  to  prevent  imprisonment  for  debt  does  not  exempt  the  defend- 
ant from  imprisonment,  on  the  execution,  upon  every  decree  of  the 
Court  of  Chancery  founded  on  contract ;  but  only  in  those  cases  where 
the  suit  or  proceeding  in  Chancery  was  instituted  for  the  recovery  of 
money  due  upon  a  contract,  or  upon  a  previous  judgment  or  decree 
which  was  founded  on  a  contract,  or  for  the  recovery  of  damages  for  the 
non-performance  of  a  contract. 

A  party  to  a  suit  cannot  be  imprisoned  upon  an  execution  for  the  costs 
of  a  writ  of  error  or  of  an  appeal,  where  he  would  have  been  exempted 
from  imprisonment  upon  the  judgment  or  decree  against  him  in  the 
original  suit. — Rogers  v.  Dibble,  Paige's  Chancery  Reports,  Vol,  8,  p.  10. 
(1842.) 

INDICTMENT 

MURDER. 

Can  the  defendant  be  convicted  for  murder,  if  the  mortal  wound  was 
given  with  a  different  weapon  from  the  one  mentioned  in  the  indictment  \ 

He  may.— The  People  v.  Townsend  et  al.,  3  HilVs  Rep.,  p.  479.  (1843.) 
Under  an  indictment  for  murder,  containing  a  count  charging  the 
crime  to  have  been  committed  by  striking  and  cutting  the  deceased  with  a 
hatchet,  and  another  count  charging  it  to  have  been  committed  by  striking 
and  cutting  him  with  an  instrument  to  the  jurors,  <$-c,  unknown :  Held, 
competent  for  the  public  prosecutor  to  prove  that  the  killing  was  by  the 
discharge  of  a  pistol .—The  People  v.  Colt,  3  HilVs  Rep.,  p.  432.  (1843.) 

COUNTERFEITING. 

Two  persons  were  charged  jointly  with  uttering  counterfeit  coin,  but 
one  only  was  present  at  the  time  of  uttering  it ;  it  seems  in  such  case 
the  true  question  for  the  jury  is,  whether  the  other  is  so  near  as  to  help 
him  to  pass  the  counterfeit  coin;  the  indictment  in  the  allegation  of 
uttering  "  the  said  piece  of  false  and  counterfeit,"  omitted  the  word 
"  coin,"  the  court  rejected  the  words  "  false  and  counterfeit,"  leaving 
only  the  words  "one  other  piece  resembling  and  intended,"  &c,  and  held 
it  sufficient.— Rex  v.  Jones,  9  C.  ft  P.,  (JV.  P.)  761.  (1841.) 

INFANT  AND  INFANCY. 

An  infant  is  bound  by  his  contract,  although  it  is  not  for  necessaries, 
*f  he  in  any  way  affirm  it  after  attaining  full  age  :  and  where  a  slave  has 
been  purchased  for  an  infant,  if  he  insist  upon  retaining  the  slave,  when 
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of  age,  and  with  a  full  knowledge  of  all  the  facts,  it  will  be  regarded  as 
an  affirmation  of  the  contract  ofpurch 

Where  one  makes  a  purchase  for  an  infant,  avowedly  as  agent,  if  the 
infant  affirm  the  contract,  after  attaining  full  age,  he  will  be  directly 
liable  to  the  vender;  and  it  will  make  no  difference  that  the  agent  was 
in  possession,  in  the  character  of  an  executor,  of  funds  to  which  the 
infant  was  entitled,  if  it  clearly  appear  that  the  credit  was  given,  not  to 
him,  but  to  the  infant  ;  and  especially  if  the  infant,  after  maturity,  took 
the  bond  of  the  agent  for  the  amount  of  the  funds  in  his  hands,  as  ex- 
ecutor, without  allowing  credit  for  the  purchase  money,  although  the 
bond  has  not  heen  paid. — Alexander  v.  Heriot,  1  Bailey's  Eq.  Rep.,  p.  '223. 
(1841.) 

When  an  infant  purchases  and  takes  possession  of  property,  and,  at 
a  subsequent  time,  under  an  agreement  with  the  vender,  delivers  other 
property  in  satisfaction  of  the  debt  created  by  such  purchase,  and  does 
no  act  either  to  disaffirm  the  original  contract  or  the  agreement  under 
which  he  delivered  the  latter  property  to  the  vender,  lie  cannot  treat 
such  agreement  and  delivery  as  void,  and  maintain  an  action  of  trover  to 
recover  the  property  so  delivered. — Farr  v.  Sumner,  12  Vermont  Rep. p. 

An  infant  imprisoned  in  execution  in  a  civil  suit,  is  entitled  to  a 
discharge  from  imprisonment,  on  assigning  his  property  in  compliance 
with  the  provisions  of  the  statute  :  and  such  assignment  is  valid,  not- 
withstanding his  nonage. — The  People  ex  rel.  Smith  v.  Mullin,  Wendell's 
Rep.,  vol.  25,  p.  698.  (1842.) 

NEGOTIABLE  NOTE. 

A  negotiable  note  made  by  an  infant  is  voidable  and  not  void  ;  and 
if  he,  after  coming  of  age,  promises  the  payee  that  it  shall  be  paid,  the 
payee  may  negotiate  it,  and  the  holder  may  maintain  an  action  in  his  own 
name  against  the  maker. — Robert  Reed  v.  Jcnncss  Balcheldcr,  1  Metcalfs 
Rep.,  p.  559.  (1841.) 

Knovrfes,  for  the  defendant,  argued  that  the  negotiable  note  of  an 
infant  is  void,  and  not  merely  voidable,  and  therefore  incapable  of  ratifi- 
cation. If  such  a  note  be  not  void,  the  maker  is  precluded  from  ques- 
tioning the  consideration  thereof,  when  it  is  in  the  hands  of  a  bond  fide 
endorser  or  bearer. — Swasey  v.  Vanderheyden,  10  Joh?is.,  33.  McCrillis 
v.  How,  3  X.  Hamp.,  348.  Fenton  v.  While,  1  South.,  101.  McMinn  v. 
Richmonds,  6  Yerg.,  1.  Beeler  v.  Young,  1  Bibb,  519.  2  Kent's  Com., 
(3d  edit.),  234,  235.  Reeve  Dom.  Rel,  229,  231.  20  Amer.  Jurist,  284, 
et  seq. 

G.  Parker,  for  the  plaintiff,  cited  Thompson  v.  Lay,  4  Peck.,  48.  Good- 
sell  v.  Myers,  3  Wend.,  479.  Dubose  v.  Wheddon,  4  McCord,  221.  Dock- 
ery  v.  Bay,  7  Porter,  518.     Whitney  v.  Dutch,  14  Mass.,  457. 

INNKEEPERS. 

An  innkeeper  is  bound  to  receive  and  entertain  travellers,  and  is 
answerable  for  the  goods  of  a  guest,  although  they  may  be  stolen  or  lost 
without   any  fault  on   his   part;  and,   on  account   of  this  extraordinary 
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liability,  the  law  gives  him  a  lien  on  the  goods  for  the  satisfaction  of  his 
reasonable  charges.  But  this  lien  and  liability  do  not  exist  unless  the 
owner  of  the  goods  be  either  actually  or  constructively  the  guest  of  the 
innkeeper. — Grinnell  v.  Cook,  3  Hill's  Rep.,  p.  485.  (184-3.) 


INSANITY. 

The  presumption  of  law  is  in  favor  of  sanity.  If  general  insanity  be 
proved,  the  presumption  is  that  it  continues. — A  lunatic  may  make  a 
will  in  a  lucid  interval. — Stronger  proof  of  lucidity  necessary  in  cases 
of  general  insanity. — Insanity  from  intemperance  is  temporary,  and  gen- 
erally followed  not  merely  by  a  lucid  interval,  but  permanent  restoration 
to  reason.  To  such  a  case  the  presumption  of  insanity  would  not  apply. 
—The  law  makes  no  presumption  of  insanity  from  suicide,  but  it  is  a  fact 
for  the  jury. — Duffield  v.  Morris's  Ex'r,  2  Harrington's  Rep.,  375.  (1841.) 

Issue  from  the  register  for  the  probate  of  wills  and  granting  letters 
of  administration  in  and  for  New  Castle  county,  to  try  the  question, 
"whether  the  paper  writing  purporting  to  be  the  last  will  and  testament 
of  John  L.  Morris,  deceased,  is  or  is  not  the  last  will  and  testament  of 
the  said  John  L.  Morris,  deceased." 

Trial  before  Harrington  and  Layton,  justices,  and  a  special  jury. 
The  Chief  Justice  did  not  sit,  havins:  been  of  counsel.  (And  he  did  not 
sit  again  this  term,  on  account  of  indisposition.) 

The  executor  propounded  the  will,  and  proved  the  factum. 

The  will  bore  date  8th  November,  1836.  By  it  the  testator  devised 
one  half  his  real  estate,  or  its  proceeds,  to  his  sister,  Mrs.  Duffield,  and 
the  other  half  to  his  cousin,  John  Lewden  Robeson,  in  fee  ;  and  all  his 
personal  property,  (except  specific  legacies),  and  an  annuity  of  $200  for 
five  years,  out  of  his  land  to  his  aunt,  Elizabeth  L.  Kean.  He  directed 
the  immediate  payment  of  all  his  debts,  and  authorized  the  executors  to 
sell  his  real  estate.  He  also  directed  that  his  body  should  be  buried  in 
an  erect  posture,  at  a  particular  place,  on  a  rising  ground  in  one  of  his 
fields,  with  his  face  looking  to  the  south  ;  and  he  desired  that  no  exter- 
nal marks  of  mourning  for  his  death  should  be  worn  by  any  of  his  rela- 
tives, and  that  but  few  persons,  to  be  selected  by  his  executors  in  and 
about  Newport,  should  attend  his  interment. 

The  subscribing  witnesses  testified  strongly  to  the  sanity  of  Doctor 
Morris.  They  had  never  heard  a  doubt  expressed  with  regard  to  the 
soundness  of  his  mind  until  after  his  death.  He  had  been  intemperate 
whilst  living  at  Newport,  but  had  recently  removed  to  Wilmington ; 
lived  in  J.  L.  Robeson's  family,  and  had  reformed.  J.  L.  Robeson  was 
the  cousin  of  Doctor  Morris,  and  Robeson's  father  was  Morris's  guardian. 
Mrs.  Kean  was  his  aunt,  and  raised  him.  Mrs.  Duffield  was  an  only  sis- 
ter, and  resided  out  of  this  State.  Doctor  Morris  had  a  strong  affection 
for  all  these  relatives. 

On  the  7th  November,  1836,  Doctor  Morris  came  to  Mr.  Thompson's 
store  in  company  with  J.  L.  Robeson,  and  executed  a  will :  it  was  in 
Robeson's  handwriting.      On  this  account,  and  because  of  some  infor 
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mality  in  the  draft,  Mr.  Thompson  advised  Doctor  Morris  to  take  it  to  a 
scrivener,  and  have  it  put  in  better  form.  He  did  so.  Robeson  was  not 
present,  either  at  the  execution,  or  when  this  advice  was  given.  About 
11  o'clock,  A.  M.,  of  the  8th,  Doctor  Morris  again  returned  with  the  will, 
copied  by  a  scrivener;  said  he  had  got  it  all  right  now,  and  executed  it 
in  due  form.  The  next  morning  he  committed  suicide  in  the  most  de- 
liberate manner.  The  will  was  found  in  his  bureau,  with  directions  not 
to  be  opened  until  Doctor  Duffield  arrived.  There  was  also  a  memo- 
randum in  his  own  handwriting,  without  date,  referring  to  his  "  expected 
dissolution,"  and  giving  certain  directions. 

The  will  was  opposed  on  the  ground  of  insanity  and  weakness  of 
mind,  arising  from  habits  of  intemperance  ;  and  also,  on  the  ground  of 
improper  influence  exercised  over  the  testator  by  some  of  the  devisees. 

A  great  many  witnesses  for  the  caveator  proved  acts  of  extravagant 
and  unreasonable  conduct  on  the  part  of  Doctor  Morris  at  sundry  times ; 
excessive  intemperance,  irritability,  habits  of  seclusion  from  society, 
anxiety  of  mind,  melancholy  and  great  despondency  of  spirits.  These 
were  occasional,  and  not  uniform  ;  but  they  were  so  frequent  or  so  vio- 
lent, that  many  of  the  witnesses  believed  him  to  be  "  out  of  his  right 
mind  "  for  several  years  before  his  death ;  others  that  he  was  absolutely 
insane. 

On  the  other  hand,  many  witnesses  of  equal  respectability,  who  had 
been  in  constant  habits  of  intimacy  with  Doctor  Morris  up  to  the  day  of 
his  death,  had  never  suspected  or  heard  it  intimated  that  he  was  not  of 
sound  mind  ;  and  testified,  moreover,  to  a  considerable  degree  of  shrewd- 
ness and  intelligence  in  the  management  of  his  affairs.  He  was  for 
several  years  intemperate,  and  lived  in  a  secluded  manner  at  his  farm 
near  Newport,  and  shunned  his  early  associates  from  a  consciousness  of 
his  own  degradation.  He  had  reformed  a  few  months  before  his  death, 
and  removed  to  Wilmington,  at  the  solicitation  of  his  friends  there,  and 
lived  with  J.  Lewden  Robeson,  who  was  his  cousin,  and  whom  he  regarded 
as  a  younger  brother,  having  himself  been  raised  by  Robeson's  father, 
and  by  his  aunt,  Mrs.  Kean,  who  was  Robeson's  mother.  His  attach-' 
ment  to  his  sister,  Mrs.  Duffield,  was  also  strong,  and  to  her  husband, 
Doctor  Duffield. 

Booth,  and  W.  H.  Rogers,  in  argument  before  the  jury  in  behalf  of 
the  caveator,  contended, — 

1.  That  suicide  was  prima  facie  evidence  of  insanity,  and  a  reason- 
able ground  from  which  to  infer  insanity. 

2.  That  the  will  itself  contained  strong  internal  evidence  of  insanity. 

3.  That  actual  insanity  at  times  had  been  proved,  from  which  the  law 
would  infer  its  continuance,  and  throw  the  burden  of  proof  on  the  other 
side,  of  a  lucid  interval. 

4-.  That  the  purpose  of  suicide  fixed  in  the  testator's  mind  at  the 
time  of  making  his  will,  was  evidence  of  such  a  state  of  unsoundness  of 
mind  as  should  vitiate  the  will. 

5.  That,  at  the  least,  Doctor  Morris's  mind  was  proved  to  have  been 
much  weakened  and  impaired  by  intemperance,  rendering  him  liable  to 
improper  influences;  and  that  there  were  circumstances  of  suspicion 
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which  ought  to  throw  it  upon  the  other  side  to  show  conclusive  evidence 
of  instructions,  understanding,  and  design,  in  making  the  will. 

They  cited  Rush  on  the  Mind,  31.  Beck's  Med.  Jurisprudence,  153, 
375.  Jtbercrombie,  257-8.  Shelford  on  Lunacy,  38,  46,  274,  175.  2 
Stark.  Ev.,  930.  Cooper's  Med.  Juris.,  395.  1  Ecc.  Rep.,  70,  72,  273. 
3  lb.,  172.     5  lb.,  342. 

J.  A.  Bayard,  for  the  defendant,  contended, — 

1.  That  general  sanity  was  to  be  presumed. 

2.  That  though  this  general  presumption  may  be  rebutted,  and  thrown 
on  the  other  side  by  proof  of  general  insanity,  yet  in  case  of  temporary 
or  partial  insanity  produced  by  intemperance,  the  legal  presumption  of 
sanity  is  not  rebutted,  nor  proof  of  a  lucid  interval  necessary. 

3.  That  insanity  is  not  to  be  presumed  from  the  act  of  suicide. 

4.  That  intemperance  leads  to  mania  a  potu  and  death  ;  seldom,  if 
ever,  produces  settled  insanity. 

5.  That  the  will  was  rational  in  itself,  and  consistent  with  the  testa- 
tor's natural  affections. 

6.  That  there  was  proof  of  capacity,  deliberation,  instructions  and 
design  in  making  the  will ;  and 

7.  That  there  was  no  evidence  of  undue  influence. 

He  cited,  4  Blac.  Com.,  189.  Hawk.  P.  C,  132.  1  Hagg.  Ecc. 
Rep.,  109,  291,  273,  211.     3  lb.,  370.    5  lb.,  58.     1  Bow's  Par.  Rep.,  148. 

Harrington,  Justice,  gave  an  able  charge  to  the  jury,  (see  pages 
378  to  385),  who  returned  a  verdict  establishing  the  will. 


INSTRUCTIONS  OF  THE  COURT  TO  THE  JURY. 

In  trials  at  law,  while  it  is  invariably  true  that  decisions  on  the 
weight  of  the  evidence  belong  exclusively  to  the  jury,  it  is  equally 
true,  that  whenever  instructions  upon  evidence  are  asked  from  the  court 
to  the  jury,  it  is  the  right  and  duty  of  the  former  to  judge  of  the  rele- 
vancy, and,  by  necessary  implication,  to  some  extent,  of  the  certainty 
and  definiteness  of  the  evidence  proposed.  Irrelevant,  impertinent,  or 
immaterial  statements,  a  court  cannot  be  called  upon  to  admit  as  the 
groundwork  of  instruction  ;  it  is  bound  to  take  care  that  the  evidence  on 
which  it  shall  be  called  upon  to  act  is  legal,  and  that  it  conduces  to  the 
issue  or  behalf  of  either  the  plaintiff  or  the  defendant. — Roche  v.  Hulings, 
16  Peters'  Rep.,  319.  (1842.) 


INSURANCE. 

1.  Do  not  the  wages,  provisions,  and  other  expenses  of  the  voyage,  to 
a  port  of  necessity,  for  the  purpose  of  making  repairs,  constitute  a  general 
average  1 

They  do. — Hancox  v.  Fishing  Ins.  Co.ZSumner's  Rep., p.  132.  (1841.) 

A  survey  need  not  be,  though  it  commonly  is,  ordered  by  a  court  of 

Admiralty.    It  may  be  directed  by  an  American  Conaul  as,  by  usage,  a 
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part  of  his  official  duty  ;  or  even  be  made  by  persons  voluntarily  ap- 
pointed by  the  master,  if,  under  the  circumstances,  that  is  a  sound  exer- 
cise of  his  discretion. 

There  is  no  law  positively  requiring  that,  in  case  of  a  survey,  the 
surveyors  should  be  under  oath. — Potter  v.  Ocean  Ins.  Co.,  3  Sumner's 
Rep.,  p.  27.  (IS  11.) 

The  usage  of  trade  must  be  taken  into  consideration  in  the  construc- 
tion of  policies  of  insurance. — Hancox  v.  Fishing  Ins.  Co.,  3  Sumner's 
Rep.,  p.  132.   (1841.) 

Where  the  insured  sells  the  property  covered  by  the  policy,  and 
afterwards  takes  it  back  on  account  of  the  non-payment  of  the  price,  and 
is  in  possession  at  the  happening  of  the  loss,  she  will  recover,  although 
a  clause  in  the  policy  provides,  it  shall  be  void  in  case  of  transfer  or 
assignment,  without  the  consent  of  the  insurers. — Power,  tutrix,  Sfc ,  v 
Ocean  Insurance  Co.,  19  Louisiana  Rep.,  p.  28.  (1842.) 

The  master  of  a  boat  or  vessel,  whose  cargo  is  damaged  by  the  perils 
insured  against,  so  as  to  render  its  reshipment  inexpedient  and  unpro 
fitable,  has  authority  to  sell  it  for  the  best  price  at  the  place,  and  for  the 
benefit  of  all  concerned. — rVaxighan  v.  Western  Marine  #  Fire  Insuranct 
Co.,  19  Louisiana  Rep.,  p.  54.  (1842.) 

A  strong  case  of  necessity  is  required  to  justify  a  master  in  selling  his 
boat  or  vessel  and  cargo,  if  other  means  of  saving  either  be  within  hi* 
reach.  But  where  he  acts  with  fairness,  and  uses  all  proper  diligence 
to  save  both,  he  will  be  justified  by  the  necessity  of  the  case,  in  selling 
both  the  boat  and  cargo. — Caldwell  et  al.  v.  Western  Marine  Sc  Fire  Ins 
Co.,  19  Louisiana  Rep.,  p.  42.  (1842.) 

The  master  of  a  boat,  whose  cargo  is  materially  damaged  by  one  of 
the  perils  insured  against,  is  not  bound  to  wait  a  great  length  of  time,  at 
a  heavy  expense,  to  overhaul,  repack  and  reship  the  cargo,  when  but  little 
or  nothing  would  be  saved.  He  may  exercise  a  sound  discretion,  and 
sell  it  in  its  damaged  state  for  the  best  price  and  benefit  of  all  concerned. 
— Robertson  et  al.  v.  Western  Marine  Sr  Fire  Insurance  Co.,  19  Louisiana 
Rep.,  p.  227.  (1842.) 

INSURANCE    ON    LIFE. 

A  debtor  effected  an  insurance  on  his  life,  one  condition  of  the  policy 
being  that,  if  it  should  be  assigned  bona  fide,  the  assignee  should  have 
the  benefit  of  it,  so  far  as  his  'interest  extended,  notwithstanding  the 
assured  should  commit  suicide  :  he  deposited  the  policy  with  his  creditor, 
accompanied  by  a  letter,  promising  to  assign  it  to  him,  when  requested, 
as  a  security  for  his  debt.  No  notice  of  the  assignment  was  given  to  the 
assurers.     The  debtor  committed  suicide. 

Held,  that  inasmuch  as  the  deposit  of  the  policy,  and  the  agreement 
to  assign  it  by  way  of  security  for  a  debt,  constituted  in  equity  a  valid 
assignment  as  between  the  parties  to  the  transaction,  it  was  also  an  effec- 
tual assignment  within  the  condition  as  against  the  assurers. — Cook  v. 
Black,  1  Hare's  Rep.,  390.  (1843.) 

J.  C.  Boutall  effected  an  insurance  upon  his  life  with  the  Britannia 
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Life  Assurance  Company,  for  the  sum  of  £700,  in  May,  1838.  One  of 
the  conditions  of  the  policy  was,  that,  "If  the  person  assured  commit 
suicide,  and  the  policy  shall  have  been  assigned  to  any  person  or  persons 
having  a  bona  fide  interest  in  his  life  to  the  extent  of  the  sum  assured, 
the  full  amount  will  be  paid  to  the  party  or  parties  so  interested ;  if  the 
interest  be  less  than  the  sum  assured,  the  party  or  parties  will  be  indem- 
nified to  the  full  extent  of  such  interest."  The  plaintiff,  to  whom  Bow- 
tall  was  indebted  at  the  time  of  the  effecting  the  insurance,  paid  the 
premium  upon  the  policy,  and  Bowtall,  in  July,  1838,  wrote  and  gave  to 
the  plaintiff  the  following  letter  : — 

"July  20,  1838. 
"Dear  Sir: — I  will  leave  in  your  hands  a  policy  of  assurance  for 
£700,  effected  by  you  for  me  in  the  Britannia  Life  Assurance  Company, 
numbered  623,  for  collaterally  securing  to  you  the  payment  of  the  sum 
of  .£260,  due  and  owing  by  me  to  you  ;  and  also  any  other  sum  or  sums 
of  money  that  may  at  any  time  hereafter  be  due  to  you  from  me  upon 
bills  of  exchange  or  otherwise  ;  and  I  will  assign  the  same  to  you  when 
ever  requested  so  to  do,  at  my  own  expense. 

"  Yours,  truly, 

"J.    C.    BOWTALL." 

The  policy  was  deposited  with  the  plaintiff,  who  made  further  ad- 
vances to  Bowtall,  and  received  bills  of  exchange  from  him  ;  but  gave 
no  notice  to  the  assurers  of  any  assignment  of  the  policy.  In  February, 
1839,  Bowtall  committed  suicide.  • 

The  bill  was  filed  against  the  directors  of  the  Britannia  Life  Assurance 
Company  and  the  administratrix  of  Bowtall,  for  an  account  of  what  was 
due  to  the  plaintiff,  in  respect  of  his  advances  to  Bowtall  on  the  security 
of  the  policy,  and  for  payment  by  the  assurers :  it  also  prayed,  if  neces- 
sary, an  account  of  the  personal  estate  of  Bowtall,  against  the 
administratrix. 

The  defendants  did  not  admit  the  debt,  as  the  assignment  of  the  policy, 
and  evidence  of  the  consideration  for  the  bills  of  exchange  was  given. 

Argument  for  the  Plaintiff. — The  rule,  with  respect  to  notice,  does  not 
apply,  as  between  the  parties  themselves.  It  is  not  necessary  to  the 
valid  assignment  of  a  chose  in  action  that  notice  should  be  given  to  the 
debtor. —  l  acher  v.  Cocks,  1  B.  #  Adol.,  153.  Demand  for  payment  is 
sufficient.  It  is  between  several  incumbrancers,  or  against  assignees  in 
bankruptcy  or  insolvency,  that  notice  becomes  important.  Row  v.  Daw- 
son, 1  Ves.,  31.   ■  Edwards  v.  Scott,  1  Man.  fr  Grang.,  962. 

For  the  Directors  of  the  Assurance  Company. — The  defendants  do 
not  insist  upon  the  necessity  of  notice  as  between  the  assigner  and 
assignee  ;  but  they  refer  to  the  absence  of  notice,  as  evidence  tending 
to  show  that  there  was  not  in  fact  any  assignment  for  value.  The  letter 
relied  upon  does  not  amount  to  an  assignment  within  the  terms  of  the 
condition.  It  is,  at  the  utmost,  only  an  agreement  to  assign ;  and  al- 
though, as  Detween  the  assigner  and  assignee,  and  all  persons  claiming 
under  them,  equity  would  disregard  the  form  of  expression,  and  consider 
that  as  actually  done  which  was  agreed  to  be  done,  yet  the  defendants 
26 
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are  not  privies  to  the  assignment,  mid  are  not  within  the  range  of  the 
consideration.  The  court  compels  the  specific  execution  of  agreements 
againsl  persons  who  are  not  parties  to  them,  only  on  the  ground  that 
tlu\\  cted   by  ilie  consideration.     So  far  as  the  court  requires  a 

consideration  to  be  shown,  before  it  interferes  to  enforce  an  agreement, 
— to  that  extent  there  is  no  equity  for  giving  effect,  as  against  the  as- 
surers, to  the  agreement  to  assign  the  policy,  for  there  is  a  failure  of 
consideration  for  that  agreement,  as  regards  them. 

For  Plaintiff,  in  reply. — The  letter  operates,  not  as  an  agreement  to 

n,  except   perhaps  in   so  far   as  the   plaintiff  might,  as  against  the 

red  or  his  representatives,  elect   to   treat  it  as  such  an   agreement, 

and   call   for  a  more   formal   assignment ;  but   it   operates  as  an  actual 

gnment.     The  same  rule  prevails,  even  in  the  strict  construction  of 

a  Court  of  Law.     An  agreement  to  execute  a  lease,  if  it  contains  all  the 

terms  of  the   demise,  is   not   the   less   an   actual   demise,  because  it   is 

expressed  in  the  future  tense  ;  if  it  otherwise  operates  as  a  demise,  the 

prefix  "  I  will,"  does  not  vitiate  it.— Harrington  v.  Wise,  Cro.  Eliz.,  186. 

Stuniforth  v.  /-'ox,  7  Bing.,  590,  and  cases  there  cited. 

The  Vice-Chancellor : — I  entertain  no  doubt  that  the  plaintiff*  is 
entitled  to  the  decree  in  this  case,  although,  under  the  circumstances, 
the  Company  were  justified  in  putting  him  to  strict  proof.  Assuming 
the  debt  to  be  due,  the  first  question  is,  how  would  the  case  have  stood 
between  the  plaintiff  and  Bovinll  himself  1  The  effect  of  the  transaction 
was  to  give  the  plaintiff,  in  this  Court,  a  right  to  receive  payment  of  his 
demand  out  of  what  was  due  on  the  policy  ;  and  if  the  estate  of  Bon-tall 
had  become  entitled  to  the  money  in  the  event  of  his  natural  death,  it  is 
quite  clear,  that,  not  only  as  against  that  estate,  but  as  between  the 
assurer  and  assured,  the  plaintiff  would  have  been  entitled  to  be  paid 
out  of  the  sum  payable  upon  the  policy.  Whether  the  right  accrued 
by  a  mere  deposit  of  the  policy,  or  by  a  formal  assignment,  can  make 
no  difference  :  the  effect  in  equity  is  to  give  the  party  taking  the  security 
all  that  an  assignment  would  give  him  ;  the  letter  does,  in  fact,  assign 
the  benefit  of  the  policy. 

A  transaction,  whereby  the  assured  gives  to  a  person  lending  money 
to  him  a  right  to  the  re-payment  of  that  money  out  of  the  money  which 
is  to  become  due  in  respect  of  the  policy,  is  in  truth  an  assignment.  Is 
it  then  such  an  assignment  as  the  third  condition  requires?  The  con- 
tract is  rational  upon  that  construction.  The  meaning  of  the  condition 
is,  that  the  assured  shall  have  the  power  of  assigning  the  policy  so  effec- 
tually that  a  person  advancing  money  upon  it  shall  retain  his  security 
unimpaired,  notwithstanding  the  assured  might  commit  suicide  ;  and,  by 
this  condition,  the  policy  is  rendered  more  valuable  as  a  negotiable 
security.  Any  dealing  between  the  assured  and  another  party,  which 
would  constitute  that  party  an  assignee  of  the  policy,  would  entitle  him 
to  the  full  benefit  of  it.  Upon  that  interpretation  the  condition  is  intel- 
ligible. 

Strictly,  there  can  be  no  legal  assignment  of  a  policy  ;  and  why  am 
I  to  look  upon  the  dealing  that  has  taken  place  with  respect  to  this 
policy,  and  which  amounts  to  an  assignment  in  equity,  as  yet,  from  some 
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impropriety  in  form,  not  being  an  assignment  within  the  condition  1 
The  words  of  the  condition  are, — "  If  the  policy  shall  have  been  as- 
signed."— I  cannot  read  these  words  as  importing  a  stipulation  for  any 
particular  form  of  assignment.  I  must  construe  the  terms  of  the  condi- 
tion as  I  construe  the  words  of  the  letter, — that  the  Company  will  pay 
the  amount  of  the  policy  to  a  third  person,  who  has  bona  fide  advanced 
his  money,  and  taken  that  security.  It  was  properly  admitted  in  argu- 
ment, that  notice  to  the  assurers  was  not  of  the  essence  of  the  assign- 
ment, but  it  was  said  that  the  absence  of  notice  was  evidence  that  there 
was  in  truth  no  valid  assignment.  That  is  not  such  evidence  as  would 
justify  me  in  holding  that  the  plaintiff  is  not  entitled  to  be  paid  the 
amount  of  his  debt  by  the  defendants  out  of  the  sum  in  which  the  life 
of  the  debtor  was  insured  upon  the  policy. 

The  debt  is  not  at  present  established  :  it  will  depend  upon  the 
result  of  the  account.  The  defendants  may  also  have  an  inquiry  whe- 
ther the  plaintiff  has  any  securities  for  his  debt  other  than  the  policy. 
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In  an  account  against  an  executor  for  the  rent  of  land,  and  hire  of 
slaves,  he  should  be  charged  with  simple  interest  only,  where  there  is 
no  allegation  that  he  has  ill-treated  the  slaves.  Compound  interest  is 
never  allowed  but  in  very  special  cases. — Myers  v.  Myers,  1  Bailey's 
Equity  Rep.,  p.  23.  (1S41.) 

An  administrator  is  chargeable  with  interest  on  all  sums  received 
by  him  for  the  estate  of  his  intestate,  and  not  applied  to  the  purposes  of 
the  estate,  unless  he  has  retained  them  in  his  hands  unemployed,  for 
reasons  which  rendered  it  proper  that  he  should  do  so  ;  and  even  where 
such  reasons  exist,  the  onus  lies  on  him  to  show,  by  proof,  the  amount 
actually  retained. 

An  administrator  who  has  refused  to  settle  with  a  distributee  with- 
out suit,  because  his  character  had  been  assailed,  and  he  wished  an 
investigation  of  his  conduct,  will  not  be  relieved  from  the  payment  of 
interest,  on  the  ground  that  he  retained  the  funds  in  his  hands  to  pay 
the  distributee. — McCaw  v.  Blewit,  1  Bailey's  Equity  Rep.,  p.  98.  (1841.) 

To  excuse  an  executor  from  the  payment  of  interest  on  the  annual 
balances  in  his  hands,  it  must  appear,  not  only  that  there  were  debts  due 
by  the  estate,  but  that  he  retained  the  funds  in  his  hands  to  meet  them. 
If  he  used  the  money  as  his  own,  he  is  liable  for  interest. — Brown  v. 
Vinyard,  1  Bailey' 's  Equity  Reports,  p.  460.  (1842). 

To  exempt  an  executor  from  interest  on  funds  retained  in  his  hands 
to  meet  an  alleged  claim  on  the  estate,  it  must  appear,  either,  that  he 
supposed  the  claim  to  be  valid,  or  that  some  step  had  been  taken  to 
enforce  it,  as  by  a  suit ;  and  it  must  also  appear  that  he  actually  kept 
futids  in  h'and  to  pay  the  claim. — Lafont  v.  Ricard  1  Bailey's  Equity  Re- 
ports, p.  487.  (1841.) 

The  amount  of  interest  is  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  to  be  executed.     It  may  be  expressly  reserved, 
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though  it  exceed  (he  rate  allowed  by  the  law  of  the  domicil  or  the  law 
of  fhe  forum  ;  and  where  no  rate  is  stipulated,  the  parties  are  presumed 
to  have  contracted  with  reference  to  the  law  of  the  place  of  performance, 
whether  statutory  or  customary.  If  the  contract  is  to  be  executed  in 
China,  the  measure  of  damages  for  the  breach  of  it  is  the  customary  rate 
of  Chinese  interest. — Archer  v.  Dunn,  2  Watts'  ft  Sergeant's  Reports, 
p.  327.  (1842.) 


JAIL  LIMITS. 

An  escape- of  a  debtor  from  the  limits  of  a  jail  is  a  breach  of  the 
bond,  and  a  return  to  the  limits  before  action  does  not  cure  the  breach 
or  escape,  nor  is  such  debtor,  after  such  return,  a  prisoner. — Jameson  v. 
Isaacs,  12  Vermont  Reports,  p.  611.  (1S41.) 

Where  jail  limits  are  by  law  co-extensive  with  a  county,  and  a 
new  county  is  made  in  part  out  of  an  old  one,  the  jail  limits  of  the 
old  county  are  still  the  privilege  of  a  debtor  who  was  charged  in 
execution  before  the  new  county  was  organized. — Kent  v.  Burnett  and 
others,  10  Ohio  Reports,  p.  392.  (1842.) 
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In  an  action  of  debt  on  a  judgment  obtained  against  two  joint  debtors, 
but  in  which  only  one  of  them  was  served  with  process,  the  plaintiff,  to 
support  his  action  on  the  judgment  against  the  debtor  not  served  with 
process  in  the  first  suit,  is  bound  to  show  his  liability  by  evidence  other  than 
the  judgment,  mil  tie.l  record  interposed  by  the  defendant. — Mervin  v. 
Kumbel,  23  Wend.,  293.  (1841.) 
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A  levy,  by  virtue  of  an  execution,  is  not  always  a  satisfaction  of  the 
judgment,  though  the  property  levied  upon  be  of  sufficient  value  to  satisfy 
the  execution,  and  the  defendant  be  not  guilty  of  assignment ;  it  is  only 
a  satisfaction  sub  modo,  and  not  absolute  per  se  ;  if  the  levy  fail  to  produce 
satisfaction  in  fact,  without  any  fault  of  the  plaintiff,  he  may  proceed  to 
obtain  execution  of  the  judgment. — Green  v.  Burke,  23  Wend.,  470.  (1841.) 

No  judgment  can  be  rendered  against  the  State. — Slate  of  Ohio  v. 
The  Franklin  Bank  of  Columbus,  10  Ohio  Rep.,  p.  91.  (1842.) 

When  a  judgment  recovered  contrary  to  law  is  prejudicial  to  a  third 
party,  he  may  avoid  it  by  plea  and  proof. — Downs  v.  Fuller,  2  Metcalfs 
Rep.,  p.  135/(1842.) 

The  judgment  of  a  foreign  court  in  a  process  of  foreign  attachment 
is  conclusive  as  to  all  matters  of  right  and  title  to  property  within  its 
jurisdiction,  decided  by  such  court. — Barrow  v.  West,  23  Pickering's 
Rep.,  270.  (1842A 


JURY LANDLORD  AND  TENANT — LARCENY.  205 

.      JURY. 

In  criminal  cases,  the  jury  are  the  judges  of  the  law  as  well  as  the 
fact. — State  v.  Snow  and  others,  18  Maine  Rep.,  p.  34-6.  (1841.) 

If  a  party,  when  a  jury  is  empannelled  to  try  his  cause,  knows  of  a 
legal  objection  to  one  of  the  jurors,  but  does  not  then  object  to  him,  he 
waives  the  objection,  and  cannot  avail  himself  thereof  after  a  verdict  is 
returned  against  him. — Hallock  v.  County  of  Franklin,  2  Metcalfs  Rep., 
p.  558:  (1843.} 

LANDLORD  AND  TENANT. 

Is  a  lease  between  a  landlord  and  tenant  to  be  construed  by  those 
rules  which  govern  the  construction  of  contracts,  or  by  evidence  of  the 
custom  of  the  country  1 

By  those  rules  which  govern  the  construction  of  contracts. — Iddings 
v.  JVagle,  2  Watts'  ft  Sergeant's  Rep.,  p.  22.  (184.2.) 

Goods  deposited  with  another  to  await  an  opportunity  to  be  sold 
are  not  liable  to  distress  or  sale  for  rent  owing  by  the  bailee.  The  law, 
in  affording  this  protection,  looks  to  the  convenience  of  trade,  and  not  to 
the  business  of  the  bailee,  or  the  particular  character  of  the  place  where 
the  goods  are  deposited — as  whether  it  be  a  warehouse,  wareroom, 
wharf,  or  other  place  of  deposit.  The  clause  in  the  statute  exempting 
from  distress,  or  sale  for  .rent,  goods  deposited  with  the  keeper  of  any 
warehouse  in  the  usual  course  of  his  business,  is  put  merely  by  way  of 
example,  and  not  intended  to  limit  the  protection  only  to  goods  thus 
deposited. — Cotmah  v.  Hale,  23  WendelPs  Rep.,  p.  462.  (1841.) 

If  a  tenant  agrees  expressly,  whether  under  a  seal  or  not,  to  pay 
tent,  and  makes  no  reservations  on  account  of  unavoidable  accidents,  he 
is  bound  to  pay  the  rent  for  the  whole  term,  notwithstanding  the  pre- 
mises in  the  meantime  are  destroyed  by  fire. — Linn  v.  Ross  ft  Co.,  10 
Ohio  Rep.,  p.  412.  (1842.) 

LARCENY. 

Can  a  prisoner  who  has  pleaded  guilty  to  a  charge  of  larceny,  and 
upon  whom  sentence  has  been  passed,  afterwards  be  allowed  to  retract 
his  plea,  and  plead  not  guilty  \ 

He  cannot. — Regina  v.  William  Sell,  9  Carrington  ft  Panne's  Rev., 
p.  346.  (1841.) 

The  prisoner,  on  his  arraignment,  pleaded  guilty  to  an  indictment, 
charging  him  with  stealing  three  shillings  and  sixpence,  the  moneys  of 
Andrew  Pettinger,  his  master  and  employer,  and  sentence  was  passed 
upon  him,  in  the  absence  both  of  his  own  counsel  and  the  counsel  for  the 
prosecution. 

Clarkson,  afterwards,  on  behalf  of  the  prisoner,  applied  to  the  O*?,. 
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mon  Sergeant  to  allow  him  to  retract  his  plea  of  guilty,  and  plead  not 
guilty,  alleging  that  it  was  the  usual  practice  to  allow  such  a  course  to 
be  taken. 

C.  Phillips,  for  the  prosecution,  was  willing  that  such  a  course 
should  be  adopted. 

The  Common  Sergeant  doubted  whether  it  cotdd  be  done  after 
judgment  had  been  pronounced. 

Clarkson  observed,  that  the  Court,  during  the  session,  had  power 
over  its  own  judgment,  and  might  vary  il  in  any  way  ;  and  if  so,  might 
also  get  rid  of  it  altogether,  and  allow  the  case  to  be  tried. 

The  Common  Sergeant  still  entertaining  a  doubt,  referred  the  matter 
to  the  Judges  in  the  adjoining  Court — viz.,  Mr.  Baron  Gurney  and  Mr. 
Justice  Erskine,  who,  according  to  his  statement,  were  of  opinion  that 
it  might  be  done. 

The  prisoner  was  then  brought  up  and  asked  if  he  was  guilty  or  not 
guilty,  and  replied  that  he  was  not  guilty. 

But,  on  the  case  being  again  mentioned  to  Gurney,  B.,  Coleridge,  J., 
being  present,  and  Erskine,  J.,  absent,  Gurney,  B.,  stated,  that  he  and 
Erskine,  J.,  did  not  understand,  when  the  matter  was  first  brought  before 
them,  that  sentence  had  been  passed  upon  the  prisoner  ;  and  both  their 
lordships,  viz.,  Gurney,  B.,  and  Coleridge,  J.,  expressed  themselves 
clearly  of  opinion,  that  judgment  having  been  once  pronounced,  the 
prisoner  could  not  be  admitted  to  plead  not  guilty.  The  result,  there- 
fore, was,  that  the  sentence  which  had  been  pronounced  remained  in 
force,  but,  under  the  peculiar  circumstances  of  the  case,  application  for 
a  remission  of  it  was  made  to  the  Secretary  of  St^te. 

'  Bank  bills  eo  7iomine  are  the  subject  of  larceny  and  robbery,  and  are 
well  observed  by  that  style. — Greeson  v.  State,  5  Howard's  Rep. ,  p.  33. 
(1841.) 

Where  property,  (e.  g.  a  pocket-booK  containing  bank  bills),  with 
no  mark  about  it  indicating  the  owner,  was  lost,  and  found  in  the  high- 
way, and  there  was  no  evidence  to  show  that  the  finder,  at  the  time, 
knew  who  the  owner  was:  held,  that  he  could  not  be  convicted  of  lar- 
ceny, though  he  fraudulently,  and  writh  intent  to  convert  the  property  to 
his  own  use,  concealed  the  same  immediately  afterward.  To  render  the 
finder  of  lost  property  liable  as  for  larceny,  he  must  know  who  the  owner 
is  at  the  time  he  acquires  possession,  or  have  the  means  of  identifying 
him  instanter,  by  marks  then  about  the  property  which  the  finder  under- 
stands. It  is  not  enough  that  he  has  general  means  of  discovering  the 
owner  by  honest  diligence,  &c.  The  People  v.  Cogdell,  1  HilVs  Rep., 
p.  94.  (1842.) 

Can  lost  property  be  the  subject  of  larceny  % 

It  cannot. 

Muirhead  placed  his  pocket-book  upon  the  table  of  a  barber's  shop, 
there  to  remain  until  he  could  get  a  bank-bill  changed  ;  and  on  leaving 
the  shop  he  forgot  to  take  his  pocket-book,  but  upon  missing  jt  he  im- 
mediately recollected  that  he  had  left  it  at  the  barber's  shop :  Held,  that 
this  pocket-book,  at  the  time  it  was  so  left,  was  not  "  lost  property  "  in 
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the  sense  used  in  the  law  books,  and  was  the  subject  of  larceny. — Law- 
rence v.  The.  State,  1  Humphrey's  Rep.,  p.  228.  (1841.) 

R.  M.  Burton^  for  plaintiff  in  error,  cited  Porters  v.  The  Stale,  M.  # 
Y,  226.  1  Hay,  157.  State  v.  Bradden,  2  Tenn.,  68.  State  v.  Wright, 
5  Yer.,  154.  Fewer  v.  7%e  State,  9  Yer.,  54.  1  Haw.,  135.  2  Eos*'*  P.  0., 
554.  14  Johnson's.  3  Inst.,  102,  103.  .Hate.,  134,  sec,  3.  -Paley's  Phil. 
Ch.  on  Crimes. 

Attorney  General,  for  the  State,  cited  i/?Ye  v.  TVje  State,  9  Yer.,  206. 

A.  was  treating  B.  at  a  beer-house,  and  A.  wishing  to  pay,  put  down 
a  sovereign,  desiring  the  landlady  to  give  him  change.  She  could  not 
do  so,  and  B.  said  that  he  would  go  out  and  get  change.  A.  said,  "  You 
won't  come  back  with  the  change."  B.  replied,  "  Never  fear."  A. 
allowed  B.  to  take  up  the  sovereign,  and  B.  never  returned,  either  with 
it  or  the  change.  Held,  no  larceny,  as  A.  having  permitted  the  sovereign 
to  be  taken  away  for  the  purpose  of  being  changed,  he  could  never  have 
expected  to  receive  back  the  specific  coin,  and  had  therefore  divested 
himself  of  the  entire  possession  of  it. — Regina  v.  Charles  Thomas,  9  Car- 
rington  <!y  Payne's  Rep.,  p.  741.  (1S41.)  , 

The  prisoner  was  indicted  for  stealing  a  sovereign,  the  property  of 
Thomas  Hins. 

It  appeared  that  the  prosecutor  and  the  prisoner,  having  entered  a 
beer-shop,  were  drinking  together,  and  that  the  prosecutor,  , who  had 
agreed  to  treat  the  prisoner,  took  a  sovereign  out  of  his  pocket  for  the 
purpose  of  paying,  and  offered  it  to  the  landlady  to  change — and  upon 
her  declaring  her  inability  to  do  so,  she  placed  it  on  the  table,  and  the 
prisoner  said,  "  I'll  go  and  get  change."  The  prosecutor  said,  "  You 
won't  come  back  with  the  change  ;"  to  which  the  prisoner  replied, 
"Never  fear;"  and  taking  up  the  sovereign,  left  the  house,  and  did  not 
again  return.  It  appeared  from  the  evidence  of  the  prosecutor,  that  he 
was  not  aware  of  the  last  remark  of  the  prisoner,  nor,  at  first,  that  he 
had  gone  out  with  the  sovereign;  but  he  had  not- offered  any  opposition 
to  the  prisoner's  taking  it,  having  left  the  sovereign  on  the  table  after 
his  reply  to  the  prisoner's  offer. 

Streeten,  for  the  prisoner,  submitted,  that  the  intention  of  the  pri- 
soner was  clearly  to  be  collected  from  the  evidence — and  that  as  it 
appeared  that  the  taking  was  with  intent  to  get  change,  any  subsequent 
felonious  intent  of  convertino-  it  to  his  own  use  would  not  constitute  a 
trespass  sufficient  to  render  it  a  felony ;  and  that  the  prosecutor  having 
parted  with  the  legal  possession  of  the  sovereign,  the  subsequent  appro- 
priation of  the-  money  by  the  prisoner  did  not  amount  to  larceny. 

Huddleston,  for  the  prosecution,  submitted  that  it  did  not  appear  by 
the  evidence  that  the  prosecutor  had  consented  to  the  taking  of  the 
sovereign. 

Coleridge,  J. — I  think  that  the  passive  conduct  of  the  prosecutor 
amounted  to  a  sufficient  sanction  of  the  taking. 

Huddleston. — I  submit  that  the  prosecutor  had  not  divested  himself 
of  the  property  in  the  sovereign,  by  even  giving  it  to  the  prisoner  for 
change,  and  that  it  remained  his  till  it  was  actually  changed. 

Coleridge,  (having  conferred  with  Gurney,  B.) — It  appears  quite  clear 
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that  the  prosecutor  having  permitted  the  sovereign  to  be  taken  away  for 
change,  could  never  have  expected  to  receive  back  again  the  specific 
coin,  and  lie  had  therefore  divested  himself,  at  the  time  of  the  taking,  of 
the  entire  possession  in  the  sovereign,  and  consequently,  I  think  that 
there  was  not  a  sufficient  trespass  to  constitute  a  larceny. 

Verdict — Not  guilty. 

If  the  finder  of  property  having  the  marks  of  ownership  on  it,  appro- 
priate it,  animo  furandi,  to  his  own  use,  he  is  guilty  of  larceny. 

Confessions  are  not  evidence  unless  voluntary,  without  promises  or 
threats  ;  but  where  they  lead  to  the  discovery  of  property,  or  other 
proofs  of  guilt,  they  are  to  be  considered. — The  State  v.  John  Brick,  2 
Harrington's  Rep.,  p.  530.  (184-1.) 

The  prisoner  was  indicted  for  stealing  a  package  of  bank  notes, 
amounting  to  $1,435,  "the  goods  and  chattels,  money  and  property 
of  the  president  and  directors  of  the  Union  Bank  of  Maryland."  It  ap- 
peared, by  the  evidence,  that  the  Union  Bank  of  Maryland  had  forwarded 
to  the  Philadelphia  Bank,  by  Mr.  McClelland,  a  passenger  in  the  People's 
Line,  a  package  addressed  to  Q.  Campbell,  Cashier  of  the  latter  bank, 
containing  $4,000  in  bank  and  other  notes,  a  part  of  which  were  the 
notes  described  in  the  indictment.  In  crossing  the  peninsula  tbi-s  pack- 
age was  lost  by,  or  stolen  from  Mr.  McClelland.  The  prisoner  was  the 
driver  of  one  of  the'  baggage  wagons  on  the  People's  Line  ;  and  a  part 
of  the  money  (being  the  notes  described  in  the  indictment)  was  found 
upon  his  person,  and  secreted  about  his  house.  He  confessed  that  he 
found  them  lying  in  the  stage  at  Delaware  city,  in  a  sealed  bundle,  ad- 
dressed to  Mr.  Campbell ;  and  in  pursuance  of  his  confessions,  a  part  of 
the  money  was  found.  This  confession  was  made  after  the  prisoner  had 
been  told  it  would  be  better  for  him  to  confess. 

Mr.  J.  Ji.  Bayard,  for  the  defendant,  contended  that  the  confession 
was  not  evidence,  being  made  under  promises  of  favor;  and  that,  if 
admitted,  it  did  not  prove  a  case  of  larceny.  There  can  he  no  felony 
without  a  trespass.  The  defendant  committed  no  trespass  in  finding  the 
money,  and  the  conversion  of  it  afterwards  would  not  make  it  a  felony 

The  Court  charged  : — 1st.  That  confessions  are  not  evidence,  if 
made  under  promises  of  favor  or  advantage,  or  threats  of  injury  or 
damage;  but  where  the  confession  leads,  to  the  discovery  of  property, 
or  produces  a  development  of  facts,  which  per  se  prove  the  guilt  of  the 
party,  these  are  to  be  considered  by  the  jury. 

2d.  The  finder  of  property  is  not  a  felon,  even  by  appropriating  it 
to  his  own  use,  unless  he  does  so  under  circumstances  which  show  a 
felonic  ■  intent.  And  they  expressed  the  opinion,  that  if  a  person  find 
a  package  of  money  lying  in  a  stage  coach,  which  the  passengers  have 
just  left,  and  where  it  can  scarcely  be  said  to  be  lost,  bearing  on  its  face 
marks  of  ownership ;  and  with  this  knowledge  of  the  owner,  breaks  the 
seals  and  feloniously  converts  the  money  to  his  own  use,  he  is  guilty  of 
a  larceny.  The  breaking  of  the  seals,  knowing  the  owner,  is  a  trespass ; 
and  the  felonious  intent  makes  it  criminal. — State  v.  Clark,  Kent,  Oct., 
1835.  Archb.,  119.  2  East,  C.  L.,  658.  2  Stark.  Ev.,  50.  2  Russell, 
645-50-1. 
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LEGACIES. 
When  are  legacies  to  be  considered  vested  1 

Always,  unless  the  intention  of  the  testator  is  manifestly  otherwise. 
—Carbin  v.  Wilson,  2  Ashmead's  Rep.,  p.  178.   (1841.) 

The  bequest  of  an  annuity  is  payable  annually,  from  the  death  of  the 
testator,  and  the  annuitant  is  entitled  to  interest  on  the  arrears,  if  not 
paid  when  due. — Stephenson  v.  Axson  £>"  Mitchell,  1  Bailey's  Eg.  Rep., 
p.  274.  (1S41). 

A  legacy  to  be  paid  to  the  legatee  "  when  or  if"  he  attained  twenty- 
one,  held  to  be  vested  at  the  death  of  the  testator,  and  not  to  be  contin- 
gent upon  the  legatee  attaining  twenty-one. — Lister  v.  Bradley,  1  Hare's 
Rep.,  p.  10.  (1843.) 

This  was  the  petition  of  Mr.  Maule,  the  administrator,  as  nominee 
for  and  on  behalf  of  her  Majesty,  of  the  personal  estate  of  John  Lister, 
deceased,  one  of  the  plaintiffs  in  the  cause.  The  testator,  J.  Lister,  of 
the  island  of  St.  Kitt's  Notary  Public,  by  his  will,  dated  the  30th  of  No- 
vember, 1821,  bequeathed,  among  others,  the  legacy  which  was  the 
subject  of  the  petition,  in  the  following  words: — "  I  will  and  bequeath  to 
my  four  reputed  children,  which  I  have  had  by  Eleanor  Plunkett,  £1,000 
currency,  each,  to  be  paid  them  respectively  when  or  if  they  attain 
twenty-one  years;  in  the  interim,  or  during  their  respective  lives,  the 
last-mentioned  four  legacies  to  be  put  to  interest  on  separate  deeds, 
which  I  wish  should  specify  the  name  of  the  respective  legatee,  and  to 
be  of  undeniable  security ;  also,  that  the  interest  thereof  be  made  pay- 
able half-yearly  to  the  said  Eleanor  Plunkett,  their  mother,  for  their 
support  and  education."  The  testator  afterwards  gave  to  the  same  four 
legatees,  and  to  their  heirs  for  ever,  in  four  equal  parts  and  shares,  cer- 
tain houses  and  land,  with  the  appurtenances,  adding  the  following  direc- 
tion with  respect  thereto  : — "  The  said  messuages  and  houses  and  lands 
to  be  under  the  direction  and  management  of  the  said  Eleanor  Plunkett, 
for  the  use  and  benefit  of  the  said  four  legatees,  or  the  survivor  or  sur- 
vivors of  them,  until  they  attain  the  age  of  twenty-one  years  respec- 
tively." The  testator  then  gave  his  household  stuff,  apparel,  and  books, 
to  be  equally  divided,  share  and  share  alike,  to  and  among  the  same  four 
legatees ;  and  concluded  by  giving  all  other  the  residue  of  his  property 
and  estate,  whether  real  or  personal,  to  be  equally  divided,  share  and 
share  alike,  between  the  same  four  persons. 

The  testator  died  in  1822,  leaving  the  four  children,  the  legatees, 
infants,  surviving.  The  bill  was  filed  by  their  next  friend,  and  the 
accounts  of  the  estate  were  taken  in  the  cause.  John  Lister,  the  young- 
est of  the  four  children,  died  in  1840,  under  twenty-one  years  of  age,  and 
intestate.  The  petition  prayed  that  a  sum  of  £902  lis.  2d.,  consols, 
standing  to  the  credit  of  the  cause,  "  the  contingent  legacy  account  of 
the  plaintiffs,  the  infants  John  Lister,  Eleanor  Lister,  and  Elizabeth  Lis- 
ter," and  certain  small  sums  of  cash,  arising  from  dividends,  might  be 
transferred  and  paid  to  the  petitioner.  The  title  of  the  petitioner  to  the 
sum  of  £1167  Qs.  9d.  consols,  was  not  disputed.  The  aueetion  imonthe 
27 
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petition  was,  whether  the  legacy  of  .£1,000  currency  given  by  the  will 
to  John  Lister,  tlie  late  plaintiff,  vested  in  him  at  the  death  of  the  testa- 
tor, or  was  contingent  upon  his  attaining  twenty-one  years  of  age.  If 
that  legacy  was  vested,  the  petitioner  was  entitled  to  it;  if  contingent, 
it  belonged  to  the  estate  of  the  testator. 

Vice  Chancellor : — I  thought  it  right  to  reserve  my  judgment  upon 
this  petition,  not  from  any  doubt  I  entertained  at  the  close  of  the  argu- 
ment, but  because  it  was  stated  at  the  bar  when  this  case  was  before  the 
Vice-Chancellor  of  England  upon  farther  directions,  His  Honor  had  inti- 
mated an  opinion  favorable  to  the  respondents' case.  That  the  question 
now  before  me  could  not  have  been  judicially  under  the  view  of  the 
court  upon  further  directions,  is  clear ;  and  the  utmost  I  conceive  the 
court  could  have  done  upon  that  occasion  was,  so  to  express  itself,  as 
not  to  prejudice  a  question  which  was  not  before  it,  and  which  might 
never  arise.  The  statement,  however,  was  sufficient  to  impose  upon  me 
the  obligation  to  consider  the  case  before  I  expressed  my  opinion  upon 
it,  and  carefully  to  weigh  the  grounds  upon  which  that  opinion  should  be 
formed. 

The  arguments  for  the  respondents  were,  in  effect — that  the  words 
"  if"  imported  a  condition,  and  that  the  court  was  bound  to  give  some 
effect  to  so  important  a  word  in  the  will ; — that  the  interest  upon  the 
legacy  was  given,  not  to  the  legatee,  which,  it  was  said,  might  have 
altered  the  case,  but  to  the  mother  of  the  legatee  ;  and,  lastly,  it  was 
said,  that  the  circumstance  that  the  other  bequests  to  the  four  reputed 
children  of  the  testator  were  given  absolutely,  furnished  a  strong  ground 
for  inferring  that  the  legacy  in  question  (being  expressed  in  different  and 
conditional  language)  was  intended  to  be  conditional. 

I  am  clearly  of  opinion  that  the  legacy  in  question  is  a  vested 
legacy. 

A  legacy  to  A.,  payable  when  he  attains  twenty-one,  would  clearly 
be  a  vested  legacy. — 1  Roper,  Tr.  Leg.,  p.  479,  3d  Ed. 

A  legacy  to  A.,  payable  at  twenty-one,  if  or  in  case  he  attains  that 
age,  would,  I  conceive,  be  a  contingent  legacy. — Knight  v.  Cameron, 
14-   Ves.,  389. 

A  legacy  to  A.,  when  he  attains  twenty-one,  or  if  he  attains  twenty- 
one,  would  also  be  a  contingent  legacy. —  Hanson  v.  Graham,  6  Ves.,  232. 

But  in  each  of  these  cases  the  strict  construction  of  the  words  will 
yield  to  an  intention  appearing  upon  the  will,  and  requiring  a  different 
construction. 

Bearing  these  distinctions  in  mind,  I  should  be  sorry  to  be  obliged  to 
decide  this  case  upon  any  critical  effect  to  be  given  to  the  words  "  when 
or  if  "  in  this  will  ;  and  1  consider  myself  fortunate  in  being  relieved  from 
the  necessity  of  doing  so.  For  it  is  abundantly  clear,  that  words,  which, 
abstractedly  considered,  import  a  condition,  will  receive  in  a  court  of 
law  a  different  construction,  where  the  context  of  the  will  shows  that 
they  ought  not  to  be  so  construed.  Upon  the  authority  of  Hanson  v. 
Graham,  Branslrom  v.  Wilkinson,  7  Ves.,  421,  and  other  similar  cases,  I 
am  bound  to  hold  that  the  gift  of  the  whole  interest,  for  the  use  and 
benefit  of  the  legatee,  though  not  to  the  legatee,  would  vest  the  legacy, 
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even  if  the  gift  and  the  direction  to  pay  were  not,  as  in  this  case  they 
are,  separate  from  each  other. 

Independently  of  these  considerations,  the  circumstance  that  the 
testator  has  anxiously  directed  the  four  legacies  to  his  reputed  children 
to  be  immediately  severed  from  his  general  estate,  and  put  to  interest  on 
separate  deeds,  which  are  to  specify  the  names  of  the  respective  legatees, 
is  sufficient,  ir  my  judgment,  to  fix  the  construction  of  the  words  "  when 
or  if "  as  being  used  for  the  convenience  only  of  the  legatees  them- 
selves, and  not  for  the  purpose  of  making  their  interests  contingent  upon 
their  attaining  twenty-one  years  of  age.  A.  legacy  to  be  severed  from  a 
general  estate  instanter,  for  the  use  and  benefit  of  a  legatee,  is  a  very 
different  thing  from  a  legacy  to  be  severed  from  the  estate  only  upon  the 
happening  of  a  particular  event.  This  distinction  was  urged  by  myself 
before  Lord  Cottenham^  in  the  case  of  Saunders  v.  Vautier,  Cr.  and  Ph., 
and  was  approved  by  his  judgment  in  that  case.  The  language  of  Sir 
John  Leach,  in  Vawdry  v.  Geddes,  1  Russ.  &?  MyL,  208,  is  to  the  same 
effect. 

The  circumstance  that  the  houses  and  lands  given  to  the  four  legatees, 
which  are  clearly  vested  interests,  are,  as  well  as  the  four  legacies,  also 
placed  under  the  mother's  direction  during  the  minority  of  the  children, 
fonifies  the  conclusion  I  have  come  to. 

The  difference  in  the  form  of  the  gift  of  the  residue,  does  not  alter  my 
opinion.  The  reason  for  severing  the  four  legacies  from  the  rest  of  the 
children's  fortunes,  was  at  once  to  provide  and  limit  the  amount  of  a 
fund,  which  was  to  be  subject  to  the  mother's  control  for  the  support 
and  education  of  the  children. 

The  order,  therefore,  must  be  according  to  the  prayer  of  the  petition. 

LETTER  OF  CREDIT. 

Where  a  letter  of  credit  is  addressed  to  a  particular  firm,  no  one  else 
can  rely  on  it  as  a  guaranty. 

Where  a  bill  of  goods  is  taken  upon  the  faith  of  a  letter  of  credit, 
notice  of  it  must  be  given  at  once  to  the  guarantor.  Taylor  v.  Wetmore, 
10  Ohio  Reports,  p.  490.     (1842.) 

LIBEL. 

The  judge  is  not  bound  to  tell  the  jury  whether  the  matters  are  a  libel 
or  not. — Baylis  v.  Lawrence,  3  Perr.  Sr  D.,  (Q.  B.,)  526.  The  manuscript 
of  the  libel  printed  and  published  was  proved  to  be  in  the  defendant's 
handwriting  ;  held,  evidence  of  a  publication  by  him. — Rex  v.  Loved,  9 
C.  Sr  P.,  (W.  P.)  462.     (1841). 

In  an  action  for  libel,  setting  out  certain  paragraphs  in  a  publication 
as  libellous,  it  is  competent  for  defendant  to  read  in  explanation  of  the 
parts  thus  set  out  and  read  by  plaintiff,  other  parts  of  the  same  entire 
publication,  as  explanatory  of  the  subject  matter,  occasion  and  motive  of 
the  publisher,  in  mitigation  of  damages. — Morehead  vs.  Jones,  Ben 
^Monroe's  Reports,  vol.  2,  p.  211.     (1842.) 
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LIBERARI  FACIAS. 

When  the  sheriff  has  returned  to  a  writ  o(  It berari  facias,  that  he  has 
executed  it,  the  court  cannot  award  a  second  execution ;  and  no  aver- 
ment can  be  received  in  the  same  action,  against  the  truth  of  the  return. 
Sawyer  v.  Curtis,  2  Jlshmead's  Rep.,  p.  127.     (1841.) 


LIMITATIONS,  STATUTE  OF. 

To  prevent  the  operation  of  the  statute,  part  payment  must  be  proved, 
either  as  a  substantial  fact,  or  if  by  acknowledgment,  it  must  be  by  writ- 
ing signed  by  him. — Bayley  v.  Ashton,  4   Perr.  4*  D.,  (Q.  B.)  204. 

Verbal  acknowledgment  within  six  years  of  payment  of  part  of  the 
debt,  held  insufficient  to  take  the  case  out  of  the  statute. — Maghee  v. 
O'JVW/,  7  Mees.  &  W.,   (Ex.)  531. 

Where  by  deed  it  was  agreed  by  the  defendant  to  pay  a  balance  then 
unascertained,  stipulating  for  the  accounts  being  taken  by  arbitrators  ; 
held  sufficient  to  take  the  case  out  of  the  statute,  and  that  extrinsic  evi- 
dence of  the  amount  was  receivable  to  ascertain  the  sum  due. — Cheslyn 
v.  Dolby,  4  Younge  #  C,  (Ex.  Eg.)  238.     (1841.) 

Where  a  debtor  leaves  the  State,  after  the  statute  of  limitations 
begins  to  run  upon  a  creditor's  claim,  and  continues  to  reside  out  of  the 
State,  but  has  known  property  in  the  State,  which  could,  by  the  common 
and  ordinary  process  of  law,  be  attached,  and  the  creditor  has  no  know- 
ledge of  such  property,  yet  if,  by  reasonable  diligence,  he  might  have 
had  such  knowledge,  the  statute  continues  to  run,  notwithstanding  the 
debtor's- absence  from  the  State.  Tucker  v.  Wells,  12  Vermont  Rep.,  240. 
(1841.) 

A  bond  will  be  presumed  paid  after  twenty  years,  unless  there  be 
some  acknowledgment  or  other  circumstance  to  rebut  such  presumption. 
— Durham  v  Greenly,  surviving  executor  of  John  Evans  deceased,  2  Har- 
rington's Reports,  p.   124.  (1841.) 

Debt  on  bond.  Pleas,  non  est  factum  ;  payment  ad  diem  ;  payment 
post  diem;  ple'ne  administravit,  and  performance. 

The  bond  was  dated  20th  April,  1807,  for  $400,  conditioned  to  pay 
$200  on  or  before  the  1st  of  April,  1811.  The  plaintiff  resided  in  the 
State  of  Indiana  since  1807.  In  February,  1819,  his  agent  here  called  on 
Evans,  who  admitted  that  there  were  unsettled  claims  in  transactions 
between  him  and  Durham.  The  conversation  was  about  this  bond. 
Evans  died  in  the  same  year. 

The  only  question  was  on  the  presumption  of  payment  arising  from 
lapse  of  time,  as  to  which  the  Court  by  Black,  Justice,  charged  the  jury  : 
That  if  the  holder  of  a  bond  allows  it  to  stand  for  twenty  years, 
without  any  demand  for  payment,  either  in  whole  or  in  part,  the  law  pre- 
sumes the  bond  to  be  paid  or  satisfied.  But  this  is  a  mere  presumption, 
and  may  be  rebutted  by  facts  or  circumstances,  such  as  payment  of  inte- 
rest, or  other  acknowledgment  that  the  debt  is  unpaid. —  1  Phil.  Ev.,  114 
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2  Stark.,  310  ;  1  Wheat.  Selw.,  423 ;  1  Stark.  Rep.,  81 ;  1  Yeates'  Rep., 
584  ;  4  East,  599  ;  16  East,  420.  The  jury  are  to  judge  of  the  extent  of 
defendant's  admissions  as  an  acknowledgment  that  this  bond  had  not  been 
paid. — Verdict  for  plaintiff. 

Remarks. — Similar  considerations  will  in  many  respects  apply  to  the 
right  of  foreclosure  of  a  mortgage.  If  he  has  suffered  the  mortgagor  to 
remain  in  possession  for  twenty  years  after  the  breach  of  the  condition, 
without  any  payment  of  interest  or  admission  of  the  debt,  or  other  duty, 
the  right  to  file  a  bill  for  a  foreclosure  will  generally  be  deemed  to  be 
barred  and  extinguished.  However,  in  cases  of  this  sort,  as  the  bar  is 
not  positive,  but  is  founded  on  a  presumption  of  payment,  it  is  open  to  be 
rebutted  by  circumstances. — 2  Story's  Eq.,  p.  296  ;  Stewart  v.  JVicholls,  1 
Tamlyn  R.,  p.  307 ;  Christopher  v.  Sparke,  2  Jac.  Sr  Walk.,  223 ;  Trash 
v.  White,  3  Bro.  Ch.  R.,  289  ;  Foplis  v.  Baker,  2  Cox  R.,  119  ;  White  v. 
Parnther,   1  Knapp's  R.,  228,  229. 

And  if  the  mortgagee  has  been  in  possession  of  the  mortgaged  estate 
for  twenty  years  without  acknowledging  the  existence  of  the  mortgage, 
it  will  be  presumed  that  the  mortgage  is  foreclosed,  and  that  he  holds  by 
an  absolute  title. — 2  Story's  Eq.,  p.  735. 

If  a  judgment  creditor  has  lain  by  for  twenty  years  without  any  effort 
to  enforce  his  judgment,  and  it  has  not  been  acknowledged  by  the  debtor 
within  that  time,  it  will  be  presumed  to  be  satisfied.  And  in  all  those 
cases  courts  of  equity  will  act  upon  these  facts  as  a  positive  bar  to  relief 
in  equity. ^-White  v.  Parnther,  1  Knapp's  R.,  228,  229  ;  Grenfill  v.  Gridle- 
stone,  2  Younge  Sr  Coll.,  662,  680.  But  a  defence,  peculiar  to  courts  of 
equity,  is  that  founded  upon  the  mere  lapse  of  time,  and  the  staleness  of 
the  claim,  in  cases  where  no  statute  of  limitations  directly  governs  the 
case.  In  such  cases,  courts  of  equity  act  sometimes  by  analogy  to  the 
law  ;  and  sometimes  act  upon  their  own  inherent  doctrine  of  discourag- 
ing, for  the  peace  of  society,  antiquated  demands,  by  refusing  to  inter- 
fere where  there  has  been  gross  laches  in  prosecuting  rights,  or  long  and 
unreasonable  acquiescence  in  the  assertion  of  adverse  rights. — Mitf.  Eq. 
PL,  by  Jeremy,  269  to  274 ;  1  Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  27,  and  note  (q). 
The  authorities  which  establish  this  doctrine  are  as  full  and  conclusive 
upon  the  subject,  as  they  can  well  be,  both  in  England  and  America.  The 
leading  cases  on  this  subject  of  the  English  courts,  are  Smith  v.  Clay,  3 
Bro.  Ch.  R.,  640  ;  Bond  v.  Hopkins,  1  Sch.  Sr  Lefr.,  413,  428  ;  Hovenden 
v.  Lord  Jirmesley,  2  Sch.  Sr  Lefr.,  607,  630  to  640  ;  Stackhouse  v.  Barnston, 
10  Ves.,  466,  467;  Ex  parte  Dewdney,  15  Ves.,  496  ;  Beckfordv.  Wade,  17 
Ves.,  96  ;  Cholmondeley  v.  Clinton,  2  Jac.  Sr  Walk.,  1,  138  to  152.  In 
America  the  subject  has  been  largely  discussed,  and  the  same  doctrine 
sanctioned  in  many  cases.  See  Kane  v.  Bloodgood,  7  John.  Ch.  R.,  93. 
Decouche  v.  Savatier,  3  John.  Ch.  P.,  190  ;  Murray  v.  Coster,  20  John.  R., 
576,  582;  Prevost  v.  Gratz,  6  Wheat:  R.,  481;  Hughes  v.  Edwards,  9 
Wheat.  £.,480  ;  Elmendorfv.  Taylor,  10  Wheat.,  168  ;  Willison  v.  Mathews, 
3  Peters'  R.,  44  ;  Miller  v.  Mclntire,  6  Peters'  R.,  61,  66  ;  Piat  v.  Vatier, 
9  Peters'  405,  416,  417  ;  Sherwood  v.  Sutton,  5  Mason's  R.,  143,  145,  146. 
In  Smith  v.  Clay,  3  Bro.  Ch.  R.,  640,  Lord  Camden  said  : — "A  court  of 
equity,  which  is  never  active  in  relief  against  conscience,  or  public  con- 
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venience,  has  always  refused  its  aid  to  State  demands,  where  the  party 
has  slept  up  on  his  ri^ht,  and  acquiesced  for  a  great  length  of  time. 
Nothing  can  call  forth  tliis  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting,  the  court  is  passive, 
and  does  nothing.  Laches  and  neglect  are  always  discountenanced  ;  and 
therefore  from  the  beginning  of  this  jurisdiction,  there  was  always  a 
limitation  to  suits  in  this  court." 

Courts  of  equity  not  only  act  in  obedience  and  in  analogy  to  the 
statutes  of  limitations  in  proper  cases,  but  they  also  interfere  in  many 
cases  to  prevent  the  bar  of  the  statutes  where  it  would  be  inequitable  or 
unjust.  Thus,  for  example,  if  a  party  has  perpetrated  a  fraud,  which  has 
not  been  discovered  until  the  statutable  bar  may  apply  to  it  at  law,  courts 
of  equity  will  interpose,  and  remove  the  bar  out  of  the  way  of  the  other 
injured  party. — Booth  v.  Lord  Harrington,  4  Bro.  Pari.  Cas.,  163,  by 
Tomlins  ;  S.  C,  1  Bro.  Pari.  Cas.,  445 ;  Hovenden  v.  Lord  jJnnesley,  2 
Sch.  £,-  Le.fr.,  634;  South  Sea  Company  v.  Wymondsell,  3  P.  Will.,  143; 
Deloraine  v.  Browne,  3  Bro.  Ch.  R.,  633,  646,  and  Mr.  Bat's  note  ;  Story 
on  Eq.  Plead.,  sec.  751.  A  fortiori,  they  will  not  allow  such  a  bar  to  pre- 
vail by  mere  analogy  to  suits  in  equity,  where  it  would  be  in  furtherance 
of  a  manifest  injustice. — Bond  v.  Hopkins,  1  Sch.  Sr  Lefr.,  413,  43 1  ;  1. 
Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  27,  note  (q.);  Hovenden  v.  Lord  Annesley,  2 
Sch.  6,-  Lefr.,  630,  640.  See,  also,  Pulteney  v.  Warren,  6  Ves.,  73.  The 
East  India  Company  v.  Campion,  11  Bligh  R.,  158,  186,  187. 

The  late  Revised  Statutes  of  New  York,  Vol.  2,  301,  sec.  49,  50,  51, 
52,  have  regulated  limitations  in  equity  by  express  provisions. 

In  all  cases  of  concurrent  jurisdiction,  in  the  courts  of  law  and  of 
equity,  the  statute  of  limitations  applies  equally  to  both  courts;  but  it 
does  not  apply  to  cases  in  which  a  court  of  equity  has  peculiar  and 
exclusive  jurisdiction  ;  and  in  all  such  cases,  the  limitation  of  bills 
for  relief,  on  the  ground  of  fraud,  is  six  years  after  the  discovery 
of  it  by  the  aggrieved  party  ;  and  in  all  the  other  cases  not  provided 
for,  the  limitation  is  ten  years  after  the  cause  accrued  ;  and  this,  con- 
sequently, reduces  the  right  to  redeem  for  twenty  years,  as  it  before 
stood,  to  ten  years.  The  period  of  limitation  of  a  right  of  entry  upon 
land  varies  very  materially  in  the  different  States.  It  is  thirty  years  in 
Mississippi ;  twenty-one  years  in  Pennsylvania  and  Ohio  ;  twenty  years  in 
Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  New  York,  New 
Jersey,  Delaware,  Maryland,  Virginia,  Alabama,  Kentucky,  Indiana  and 
Missouri  ;  fifteen  years  in  Vermont  and  Connecticut ;  ten  years  in  Lou- 
isiana ;  seven  years  in  North  Carolina,  Tennessee,  and  Georgia,  and  five 
years  in  South  Carolina. 

MARRIAGE. 

Pearce  v.  Verbeke,  2  Beav.  Ch.,  333.  This  is  a  case  of  importance. 
The  father  of  the  wife  executed  a  bond,  supposed  to  be  according  to  his 
agreement  and  intention  to  provide  for  his  daughter  and  her  family,  but 
which  turned  out  to  be  an  absolute  covenant  to  pay  the  husband  an  an- 
nuity for  his  life,  who  afterwards  died  insolvent.     His  executors  claimed 
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the  annuity,  but  it  was  held  that  chancery  had  jurisdiction  to  reform 
the  settlement  according  to  the  real  intention  of  the  father,  in  favor  of 
the  wife  and  children  of  the  marriage.  (184-1.) 

A  court  of  chancery,  by  virtue  of  their  ordinary  equity  jurisdiction, 
may  decree  a  marriage  ceremony,  performed  before  a  justice  of  the 
peace,  or  minister  of  the  gospel,  null  and  void,  if  the  consent  of  the 
parties  was  not  voluntarily  given. 

Where  a  marriage  ceremony  was  had  under  a  mistake  of  one  of  the 
parties,  as  to  its  legal  effect,  and  it  was  not,  and  was  not  intended  to  be, 
followed  by  cohabitation,  without  a  future  public  marriage  ceremony, 
and  was  not  consummated,  the  court  of  chancery  decreed  it  null  at  the 
election  of  one  of  the  parties. — Clark  v.  Field,  13  Vermont  Reports, 
p.  460.  (1842.) 

A  marriage  abroad  in  the  house  of  a  British  ambassador  where  one 
of  the  parties  is  a  British  subject  is  valid. — Lloyd  v.  Peitigean,  2  Curt., 
{Cons.)  251. 

Legal  scevitia,  to  be  a  ground  of  separation,  must  be  of  violence  dan- 
gerous to  life,  limb,  or  health,  or  a  reasonable  apprehension  of  it  ;  but 
when  some  of  the  articles  are  established  by  sufficient  evidence,  although 
there  is  a  failure  of  proof  as  to  others,  it  is  sufficient. — Lockwood  v.  Lock- 
wood,  Ibid.,  281. 

Although  letters  per  se  containing  no  express  avowal  or  admission 
of  the  fact  of  adultery  may  not  be  sufficient  to  satisfy  the  court,  yet  taken 
in  conjunction  with  other  circumstances  which  could  lead  to  no  other 
conclusion  than  that  it  had  been  committed,  the  court  pronounced  the 
separation. — Grant  v.  Grant,  2  Curt.,  (Jlrches),  16  ;  and  affirmed  in  Judi- 
cial Committee  of  Privy  Council.  (1841.) 

Where  a  certificate,  signed  by  a  person  holding  the  office  of  justice 
of  the  peace,  and  also  of  judge  of  a  municipal  court,  shows  that  a  mar- 
riage was  solemnized  by  him,  and  that  he  held  both  of  those  offices  at 
the  time,  but  does  not  state  in  which  capacity  he  acted,  the  law  will 
regard  him  as  acting  in  the  capacity  in  which  he  lawfully  might  perform 
the  duty. — Jones  v.  Jones,  18  Maine  Reports,  p.  308.  (1842.) 

/ 

MILL  AND  RIPARIAN  RIGHTS. 

The  owner  of  both  banks  of  a  stream  has  a  right  to  the  stream,  but 
may  not  divert  it.  Each  riparian  proprietor  holds  to  the  middle  of  the 
stream ;  one,  therefore,  cannot  dam  it  without  the  other's  consent,  or 
legislative  grant.  Such  a  grant  is  a  contract  with  the  State,  and  its  con- 
ditions must  be  complied  with.  The  prior  occupant  of  a  mill-seat  estab- 
lished by  riparian  proprietorship,  or  legislative  grant,  has  a  right  to  the 
flowage  of  the  water  below  in  its  natural  course  and  descent.  A  riparian 
owner  below  has  no  right  to  divert  the  water  from  its  natural  bed.  If 
such  owner  has,  fifty  years  ago,  diverted  the  waters  from  their  natural 
course,  and  drawn  them  through  an  artificial  canal,  the  riparian  owners 
of  the  stream  above  acquire  a  right  to  the  flowage  through  this  canal  by 
dedication  and  substitution,  and  the  water  cannot  be  again  diverted  even 
nto  its  original  channel.    Twenty  years'  uninterrupted  enjoyment  of  such 
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an  easement,  gives  a  right  to  the  mill-owners  above  to  vent  their  water 
by  the  same  channel.  If  a  man  cut  a  canal  through  his  own  land,  so 
that  the  tide  ebbs  and  flows  through  it,  and  the  public  use  it  for  twenty 
years  for  purposes  of  navigation,  they  acquire  a  right,  by  dedication,  to 
the  continued  U6e  of  it,  of  which  the  owner  of  the  land  cannot  deprive 
them  without  legislative  authority. — Delaney  el  al.  v.  Boston,  2  Harring- 
ton's flep.,j>.4,89.  (1841.) 

Issue  from  the  Court  of  Chancery. — Herring  Creek  is  a  natural  water 
course,  running  parallel  to  Nanticoke  river,  which  it  formerly  emptied 
into  at  Seaford.  At  one  point,  a  mile  above  the  town,  it  approached  the 
river  within  a  few  rods;  and,  at  this  point,  Steel,  the  ancestor  of  Boston, 
being  the  owner  of  both  banks  of  Herring  Creek  below,  and  of  all  the 
intervening  land  between  the  creek  and  the  river,  about  sixty  years  ago,  cut 
a  canal,  now  called  Green's  Race,  across  this  neck,  so  as  to  discharge  the 
waters  of  Herring  Creek  into  the  Nanticoke,  through  the  race.  At  the 
same  time  he  made  a  dam  (called  the  tub  mill  dam),  across  the  bed  of 
Herring  Creek  below  Green's  Race,  to  exclude  the  waters  from  their 
natural  channel,  and  erected  a  saw-mill  on  Green's  Race.  This  mill  blew 
up  very  soon,  and  the  waters  have  ever  since  continued  to  flow  uninter- 
ruptedly through  Green's  Race,  which  has  become  navigable,  and  the  tide- 
water of  the  Nanticoke  ebbs  and  flows  into  it. 

Above  Green's  Race  on  Herring  Creek,  an  old  mill  dam  called  Buck- 
hannon's  mill  was  erected  about  forty  years  ago,  and  was  destroyed  by  a 
flood  in  1804-,  and  the  mill  site  then  abandoned.  Delaney  having  the 
Buckhannon  title,  moved  higher  up  the  stream  of  Herring  Creek,  and 
erected  his  dam  and  mills  in  1816. 

The  bed  of  Herring  Creek  below  Green's  Race  continued  shut  up,  and 
the  waters  from  above  flowed  into  the  Nanticoke  through  Green's  Race 
until  recently,  when  the  respondent,  Boston,  having  erected  a  mill  below 
at  the  old  junction  of  Herring  Creek  and  Nanticoke  river  at  Seaford, 
with  a  view  of  restoring  the  waters  of  Herring  Creek  to  their  ancient  chan- 
nel, cut  the  old  tub  mill  dam,  and  stopped  up  Green's  Race. 

He  claimed  the  right  to  do  this  as  the  owner  of  the  land  through 
which  Green's  Race  ran,  and  the  proprietor  of  both  banks  of  Herring 
Creek  below.  He  had  also  obtained  an  Act  of  Assembly  in  1837,  enabling 
him  to  condemn  more  of  the  land  on  the  margin  of  Herring  Creek,  if 
needed  for  the  use  of  his  pond  ;  but  this  act  was  guarded  by  a  restric- 
tion against  raising  the  water  on  the  mills  above  him.  So  he  did  not 
avail  himself  of  its  provisions. 

The  effect  of  opening  the  ancient  course  of  Herring  Creek  and  clos- 
ing Green's  Race  was,  as  the  complainants  contended,  to  drown  and  ren- 
der useless  their  mills  above;  and  they  filed  their  bill  in  chancery  for  a 
perpe;  ial  injunction  against  Boston,  from  obstructing  the  free  passage 
of  the  water  through  Green's  Race. 

And  the  Chancellor  sent  the  following  issues  to  be  tried  at  the  bar  of 
the  Superior  Court : — 

i.  Whether  Green's  Race  is  an  artificial  canal  cut,  dug  or  made  by 
man  ;  and  whether  the  same  lies  exclusively  and  entirely  within  the  limits 
of  the  lands  of  the  said  Boston. 

2.  Whether  the  said  Boston  has  such  a  prescriptive  or  other  right  to 
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the  waters  of  Green's  Race,  as  to  obstruct  and  prevent  the  flowing  and 
free  passage  of  the  said  waters  through  Green  s  Race  into  the  Nanticoke 
river,  so  as  to  impede  the  free  use  and  operation  of  complainant's  mills. 

3.  Whether  the  complainants  have  such  a  prescriptive  or  other  right 
to  the  waters  of  Green's  Race  and  Herring  Creek,  as  to  entitle  them  to 
the  free  and  unobstructed  use  and  enjoyment  thereof,  so  far  as  is  necessary 
for  the  free  use  and  operation  of  the  said  mills. 

4.  Whether  the  dam  erected  by  Boston  across  Green's  Race,  backs 
or  ponds  the  waters  of  Green's  Race  upon  the  mills  of  complainants,  so 
as  to  impede  or  prevent  the  free  use  and  operation  thereof. 

5.  Whether  the  dam  which  has  been  erected  by  Boston  over  or 
across  Herring  Creek,  at  or  near  the  village  of  Seaford,  backs  or  ponds 
the  waters  of  Herring  Creek  upon  the  mills  of  complainants,  so  as  to 
impede  or  prevent  the  free  use  and  operation  thereof. 

6.  Whether  Boston,  since  the  last  term  of  the  court  of  chancery,  has 
done  any  act  or  thing  which  backed  or  ponded  the  waters  of  Green's 
Race  and  Herring  Creek,  or  of  either  of  them,  upon  the  mills  of  com- 
plainants, so  as  to  impede  or  prevent  the  free  use  and  operation  thereof. 

For  charge  of  the  court  to  the  jury,  see  pp.  491,  492,  493,  and  494. 


MONOPOLY. 

A  monopoly  cannot  be  implied  from  the  mere  grant  of  a  charter  to 
a  company  to  construct  a  work  of  public  improvement,  and  to  take  the 
profits  ;  to  give  such  monopoly,  there  must  be  an  express  provision  in 
the  charter,  whereby  the  legislature  restrains  itself  from  granting  char- 
ters for  rival  and  competing  works. — The  Tuckahoe  Canal  Company  v.  The 
Tuckahoe  Sr  James  River  Railroad  Co.,  11  Leigh's  Rep.,  p.  42.  (1842.) 

MORTGAGE. 

A  mortgage  of  goods  and  chattels,  though  not  accompanied  by  an 
immediate  delivery  and  not  followed  by  an  actual  and  continued  change 
of  possession  of  the  thing  mortgaged,  is  not  void,  if  it  be  made  to  appear 
on  the  part  of  the  mortgagee  that  the  same  was  made  in  good  faith,  and 
without  any  intent  to  defraud  purchasers  or  creditors. 

The  want  of  change  of  possession  subjects  the  instrument  primd  facie 
to  the  imputation  of  fraud,  but  such  imputation  may  be  rebutted  by 
proof  of  good  faith  ;  the  testimony  to  be  received,  it  seems,  will  be  gov- 
erned by  the  general  rules  of  evidence  applicable  to  questions  in  which 
it  is  the  province  of  a  jury  to  pass  upon  the  intent  of  parties,  and  that  all 
proof  tending  to  satisfy  the  understanding  or  the  conscience  of  the  jury 
as  to  the  bona  fides  of  the  transaction,  not  inconsistent  with  the  general  law 
of  evidence,  is  admissible. — Cole  #  Thurman  v-  White,  26  Wendell's  Rep., 
p.  511.  (1842.) 

A  purchaser  at  a  sheriff's  sale  of  personal  property  incumbered  by 
a  mortgage,  will  be  deemed  to  purchase  only  the  equity  of  redemption, 
where  the  mortgage  is  a  valid  instrument,  and  the  purchaser  has  notice 
28 
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of  its  e\istence  ;  but  not  so  whore  the  mortgage  is  fraudulent,  and  the 
purchase  is  made  adverse  i<>  the  claim  of  the  mortgagee. — White  v.  Cole 
dr  Thurman,  26  Wendell's  Rep.,p.  116.  (184:.) 

A  note  secured  by  a  mortgage  of  real  estate  duly  recorded,  was 
given  by  a  partnership  to  a  bank,  and  the  bank  at  the  same  time  executed 
and  delivered  to  the  mortgagers  an  instrument  which  set  forth,  that  such 
note  was  held  as  collateral  security  for  the  payment  or  discharge  of  cer- 
tain other  notes  and  liabilities  of  the  mortgagers  to  the  bank,  and  that 
the  note  and  mortgage  were  to  remain  for  the  purposes  aforesaid  so  long 
as  thft  bank  should  hold  any  note  against  the  mortgagers,  and  so  long 
as  they  should  be  under  liabilities  of  any  sort  to  the  bank;  but  such 
instrument  was  not  recorded.  It  was  held,  that  the  mortgage  was  not 
fraudulent  as  against  subsequent  purchasers;  that  new  notes  given  to 
the  bank,  whether  in  renewal  of  the  original  notes  or  not,  were  covered 
by  the  mortgage,  notwithstanding  a  third  person  had  become  a  partner 
with  the  mortgagers  and  the  new  notes  were  made  or  endorsed  in  the 
name  of  the  new  firm. — The  Commercial  Bank  v.  Nathaniel  F.  Cunning' 
ham,  24  Pickering's  Rep.,  p.  270.  (1842.) 

If  a  promissory  note  be  endorsed  for  the  benefit  of  the  maker,  and 
a  mortgage  is  made  by  the  maker  to  the  endorser  for  his  indemnity,  but 
no  benefit  is  derived  by  him  from  the  mortgage,  a  demand  upon  the 
maker  is  not  excused,  in  order  to  charge  the  endorser. — Maine  Bank  v 
Smith,  18  Maine  Rep.,  p.  99. 

Where  a  mortgage  is  executed  to  secure  the  payment  of  promissory 
notes,  and  the  notes  are  misdescribed  in  the  mortgage,  the  mortgagee 
is  entitled  to  relief  in  equity  against  a  subsequent  mortgage. — Porter  v. 
Smith  et  ah,  13  Vermont  Reports,  p.  492.  (1842.) 

When  the  bill  contained  an  averment  of  an  offer  by  the  mortgagee, 
to  redeem  some  time  prior  to  the  day  limited  for  payment,  and  the  mort- 
gager did  not  refuse  to  receive  the  money,  because  the  tender  was  pre- 
mature, but  denied  the  right  to  redeem,  and  the  bill  contained  a  prayer 
for  an  account  and  a  redelivery  of  the  mortgaged  property  ;  it  was  held 
a  sufficient  offer  to  redeem  and  pay  whatever  might  be  due  on  the  mort 
gage. — Edgerton  v.  McRea,  5  Howard's  Rep.,  183.  (1841.). 

A  mortgagee,  after  condition  broken,  has  a  right  of  entry  upon  the 
lands  mortgaged,  which  he  may  peaceably  assert,  without  notice,  and 
without  bringing  ejectment. —  Wilson  v.  Hooper  et  al.,  13  Vermont  Rep., p. 
653.  (1842.) 

If  a  mortgage  be  assigned  in  writing  by  the  endorser  of  a  note  as 
collateral  security  for  the  payment  thereof,  parol  evidence  is  inadmissi- 
ble, to  show  that  the  endorser  was  discharged  from  his  liability  upon  the 
note,  by  such  assignment. — Maine  Bank  v.  Smith,  18  Maine  Rep.,  99. 
(1841.) 

Grugeon  plaintiff,  Garrard  defendant,  reported  4  Younge  Sf  C,  (Ex.  Eg.) 
110.  This  decision  should  be  well  known  throughout  the  world.  The 
party  executed  a  mortgage  to  his  bankers,  but  the  deed  was  not  delivered 
over  to  his  attorney  until  a  month  after  the  bankruptcy  of  the  mortgager 
Nevertheless  the  delivery  to  the  mortgagee  was  held  good.  (1841.) 

Continued  possession  of  mortgaged  premises  by  the  mortgager  and 
his  heirs,  for  twenty  years  after  the  mortgage  debt  is  payable,  without 
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any  entry  or  claim  by  the  mortgagee,  constitutes  a  presumption  in  fact 
that  such  debt  has  been  paid. — Rowland  v.  Shurtliff,  2  Metcalfs  Rep.,  p. 
26.  (1842.) 

The  doctrine  that  where  the  mortgagee  has  never  entered  under  his 
mortgage,  and  no  interest  has  been  paid  for  twenty  years  on  the  same, 
these  circumstances  authorize  the  presumption  in  fact  that  the  mortgage 
has  been  discharged  by  payment  or  otherwise,  is  one  of  frequent  appli- 
cation.— Collins  v.  Torry,  7  Johns.,  278;  Jackson  v.  Wood,  12  Johns. ,242; 
Jackson  v.  Pratt,  10  Johns.,  381  ;  Giles  v.  Baremore,  5  Johns.  Ch.  Rep., 
552,  and  the  English  cases  before  cited.  The  lapse  of  time  and  the  neg- 
lect to  enforce  the  claim  while  another  was  exercising  an  adverse  pos- 
session, are  grounds  for  a  presumption  in  fact,  which,  unexplained  and 
uncontrolled,  authorizes  a  jury  to  infer  that  the  mortgage  is  satis- 
fied ;  but  this  presumption  of  fact  is  always  liable  to  be  controlled  by 
other  evidence. — Ibid. 

An  acknowledgment  upon  the  back  of  a  mortgage  deed,  that  the 
condition  thereof  had  been  complied  with,  and  that  all  obligations  therein 
had  been  discharged,  under  the  hand  and  seal  of  the  mortgagee,  is  a  dis- 
charge of  the  mortgage  —Allard  v.  Lane,   IS  Maine  Rep.,  p.  9.  (1842.) 

A  tender  of  a  debt  secured  by  mortgage,  after  the  day  stipulated  for 
its  payment,  is  equally  effectual  to  remove  the  lien  of  the  mortgage  from 
the  land  as  a  tender  at  the  day — provided  it  be  made  before  foreclosure  ;  and 
the  mortgagee,  if  in  possession,  may,  after  the  tender,  be  ousted  by  the 
mortgager. — The  Farmers'1  Fire  Insurance  and  Loan  Company  v.  Edwards, 
26  Wendell's  Rep.,  p.  541.  (1842.) 

A  mortgage  of  goods  and  chattels,  though  unaccompanied  by  an  imme- 
diate delivery  and  not  followed  by  an  actual  and  continued  change  of 
possession  of  the  thing  mortgaged,  is  not  void,  if  it  be  made  to  appear  on 
the  part  of  the  mortgager  that  the  same  was  made  in  good  faith,  and 
without  any  intent  to  defraud  purchasers  or  creditors. 

Continuance  of  possession  in  the  mortgager  affords  the  highest 
presumption  of  fraudulent  intent  amounting  to  conclusive  proof,  unless  it 
be  rebutted  by  such  evidence  as  to  make  the  good  faith  of  the  transaction 
appear  affirmatively.  Guilt  and  not  innocence  is  presumed,  and  the 
burden  of  proof  of  that  innocence  is  thrown  wholly  upon  the  party 
claiming  under  the  mortgage. 

The  question  of  intent  is  not  to  be  determined  by  the  Court,  but  must 
be  submitted  to  the  jury. — Smith  &  Hoe  v.  Acker,  23  Wendell's  Rep., p. 
653.     (1841.) 

After  a  default  in  payment  of  a  chattel  mortgage,  the  mortgagee's 
title  to  the  property  becomes  absolute  at  law,  and  he  is  entitled  to  the 
possession  immediately.  Hence,  he  may  maintain  replevin  in  the  cepit 
against  one  who  notoriously  takes  it  from  the  mortgager. 

Nor  can  it  vary  the  case  though,  subsequent  to  the  default,  the  mort- 
gagee filed  a  copy  of  the  mortgage  and  a  statement,  pursuant  to  the  Act 
of  April  29th,  1*33 ;  for  that  will  not  operate  in  extension  of  credit,  or 
give  the  mortgager  any  additional  right  of  possession. 

Though  it  be  proved  that  the  mortgager  of  a  chattel  continued  in 
possession,  yet  if  the  mortgage  was  given  to  secure  a  true  debt,  and  the 
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jury  have  negatived  the  allegation  that  it  was  made  to  defraud  creditors, 
&c.,  this  court  cannot  set  their  verdict  as  against  the  weight  of  evidence. 

A  mortgage  dated  in  1837,  appointing  a  day  in  1830  for  payment,  is 
in  legal  effect  payable  immediately;  and,  as  between  the  parties,  oral 
evidence  is  inadmissible  to  vary  its  operation. 

Otherwise,  as  between  the  mortgagee  and  a  judgment  creditor 
assailing  the  mortgage  as  fraudulent.  The  former,  for  the  purpose  of 
repelling  the  fraud,  may  show  the  day  of  payment  intended,  and  that  the 
error  occurred  through  inadvertence  or  mistake  of  the  draftsman. — 
Fuller  v.  Acker,  1  Hill's  Rep.,  473.     (1842.) 

By  the  Court,  Cowen,  J.  By  the  mortgage  and  default  in  payment, 
the  plaintiff  became  absolute  owner  at  law,  however  he  might  be  viewed 
in  equity.  He  was  entitled  to  take  possession  at  any  time  from  the 
mortgager,  who  then  became  a  mere  naked  bailee.  Nor  did  the  filing 
of  a  copy  of  the  mortgage  and  a  statement,  pursuant  to  the  Act  of  April 
29th,  1833,  admitting  that  it  took  place  anterior  to  the  seizure,  work  an 
extension  of  credit ;  the  object  in  such  cases  is  to  hold  the  property  as 
against  creditors  under  the  original  stipulations  in  the  mortgage,  and  for 
this  purpose  alone  is  it  required  by  the  statute.  There  is  nothing  in  it 
at  all  incompatible-  with  insisting  on  immediate  payment,  or  the  effect 
of  the  forfeiture. 

The  mortgage  was  clearly  fraudulent  within  the  repeated  decisions 
of  this  court ;  and  under  our  own  rule,  and  perhaps  the  rule  of  England, 
and  every  State  in  the  Union,  except  this,  it  would  be  our  duty  to 
pronounce  it  so,  and  order  a  new  trial  as  against  the  weight  of  evidence. 
There  was,  however,  some  evidence  of  a  good  consideration  ;  and  since 
the  decision  of  the  Court  for  the  Correction  of  Errors  in  Smith  6c  Hoe  v. 
Acker  (23  Wend.  653),  we  have  held,  and  must  continue  to  hold,  that 
the  jury  have  a  right,  in  their  discretion,  to  excuse  possession  in  the 
mortgager ;  and  that  we  cannot  interfere,  as  we  may  do  when  they 
decide  against  the  weight  of  evidence  on  a  question  of  fact  in  other 
cases. 

It  is  also  insisted,  that  the  learned  judge  erred  in  allowing  oral 
evidence  to  show  the  time  when  the  parties  intended  that  the  mortgage 
should  be  payable.  An  impossible  time  for  payment  was  mentioned — 
1830,  in  a  mortgage  dated  in  1837.  This,  in  legal  effect,  was  the  same 
as  if  no  time  had  been  specified,  and  the  money  was  therefore  payable 
immediately.  {Thompson  v.  Ketchum,  8  John.  R.,  189.)  You  can  no 
more  contradict  the  legal  effect  of  a  written  contract  by  oral  evidence, 
than  its  express  provisions.  As  between  the  parties  to  the  mortgage, 
therefore,  the  oral  evidence  would  not  have  been  admissible.  This  was 
held  in  Thompson  v.  Ketchum.  But  that  is  not  quite  so  clear  as  between 
the  mortgagee  and  the  sheriff,  on  the  question  of  fraud.  That  the  parties 
intended  the  debt  should  be  payable  immediately,  would  have  added  a 
color  to  the  fraudulent  intent  inferrible  from  a  want  of  change  in  the 
possession.  This  was  in  a  degree  repelled  (though,  I  admit,  it  was  a 
small  circumstance)  by  showing  the  mistake  of  the  draftsman.  On 
questions  of  fraud  like  this,  which  is  inter  alios,  the  objection  of  an 
estoppel  does  not  apply,  as  it  would  if  the  litigation  were  between  the 
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immediate  parties.  Johns  v.  Church,  12  Pick.,  557,  560,  561  ;  Henderson 
v.  Dodd,  1  Bail.  Eq.  Rep.  (So.  Cav.)  138,  139,  per  Evans,  J. ;  Champion 
v.  Butler,  18  John.  R.,  169  ;  Tripp  v.  Hathaway,  15  Pick.,  47. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  motion  for  a  new 
trial  should  be  denied.     New  trial  denied. 
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The  law  of  the  road  requires  travellers  to  keep  to  the  right.  The 
owners  of  a  stage  coach  are  responsible  for  the  negligence  of  their  driver  ; 
but  not  for  mere  accident.  The  driver  is  not  a  good  witness  without  a 
release  under  seal. — Doctor  Allen  M'Lane  v.  Jesse  Sharpe  et  al.,  2  Harring- 
ton's Rep.,  p.  481.     (184-1.) 

This  was  an  action  on  the  case  against  stage  proprietors  for  the  neg- 
ligence of  their  driver,  in  driving  against  plaintiff's  carriage  whilst 
attempting  to  pass  him  on  the  road. 

The  action  was  against  Sharpe,  Jefferson,  Murdock  and  Tatman, 
stage  proprietors.  Two  other  owners,  Raymond  and  Spruance,  were 
included  in  the  writ,  but  were  not  served  with  process.  The  defendants' 
interest  in  the  line  was  proved  by  their  declarations  and  acts  of  owner- 
ship, holding  themselves  out  as  owners,  receipt  of  passage  money,  &c. 

A  strong  case  of  negligence  and  of  injury  was  made  out  by  the 
plaintiff's  witnesses,  and  he  claimed  exemplary  damages. 

On  the  part  of  the  defendants,  William  Cantwell,  the  driver  of  the 
stage,  was  called  as  a  witness  and  objected  to. 

The  defendants  produced  a  release,  not  under  seal,  signed  by  Sharpe, 
Jefferson,  Murdock  and  Tatman.  Plaintiff  still  objected  ;  because — 1st. 
The  release  was  not  under  seal ;  and  2d,  because  there  were  other  pro- 
prietors of  the  stage,  who  would  ultimately  be  liable  for  the  damages, 
and  the  witness  is  liable  over  to  them.  Every  possibility  of  interest  must 
be  released,  or  the  witness  is  not  competent. 

For  the  defendants  it  was  replied,  that  the  paper  removed  the  interest 
of  the  witness ;  it  discharged  him  from  any  liability ;  this  may  be  done 
without  seal,  or  by  parol.  It  is  not  technically  a  release,  but  a  discharge. 
—1  Camp.,  249  ;  4  Esp.  Rep.,  86. 

Per  Curiam. — There  is  no  difficulty  in  the  question,  this  is  not  a 
release.  A  release  is  an  instrument  under  seal.  The  seal  imports  a  con- 
sideration ;  but  in  this  paper  no  consideration  is  mentioned ;  the  witness 
is  doubtless  interested  in  the  event  of  this  suit.  The  record  would  be 
directly  evidence  against  him.  He  must  then  be  released.  A  release  is 
technically  known  to  be  a  paper  under  seal. — Roscoe  Ev.,  82 ;  4  T.  Rep., 
589-  Suppose  an  action  against  this  witness  at  the  suit  of  the  defendants 
after  a  recovery  against  them,  how  would  he  plead  this  matter  1  It 
could  be  only  the  plea  of  release,  or  of  accord  and  satisfaction.  We 
need  not  say  anything  about  the  latter ;  and  as  to  the  former,  it  would 
not  be  sustained  by  this  paper.     Witness  rejected. 

The  defendants  now  produced  a  release  under  seal,  executed  by 
Sharpe,  Murdock  and  Jefferson,  but  not  by  Tatman,  the  other  defendant  in 
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the  action,  nor  by  Spruance  or  Raymond,  the  other  proprietors,  original 
parties  in  the  action,  but  who  were  not  taken,  and  have  not  appeared. 
The  witness  was  still  objected  to. 

Rogers. — These  defendants,  the  stage  proprietors,  are  not  partners: 
and  it  is  only  on  the  idea  of  a  partnership,  that  the  act  of  one  can  be  set  up 
as  the  act  of  the  others.  But  suppose  them  partners,  one  partner  cannot 
bind  the  others  by  deed  or  instrument  under  seal.  The  witness  here  is 
liable  to  all  the  stockholders  for  any  amount  recovered  in  this  suit.  They 
must  all  join  in  suing  him;  and  this  deed  of  three  of  them  could  not  be 
pleaded  in  bar  to  the' action,  as  the  release  of  all.  The  principle  is  im- 
portant, and  it  must  go  to  the  length  of  deciding  that  any  one  or  more 
partners  can  by  release  under  seal  destroy  the  right  of  action  of  their  co- 
partners. 

Bates  and  Wales,  for  defendants,  admitted  that  in  general  one  partner 
could  not  seal  for  another,  but  there  are  many  cases  where  one  partner 
may,  by  his  own  seal,  release  or  discharge  a  debt  or  liability  to  the  part- 
nership. The  distinction  is,  that  one  partner  cannot  seal  for  the  others, 
but  in  a  joint  claim,  if  any  one  or  more  release,  they  can  no  longer  re- 
cover in  a  joint  suit,  and  they  cannot  recover  separately. — 4  Esp.  Rep., 
86  ;  Hockless  et  al.  v.  Mitchell. 

Rogers  admitted  that  the  case  was  against  him,  but  said  it  was  a  nisi 
prius  decision,  and  seemed  to  be  against  the  principle. 

Per  Curiam. — The  authority  appears  to  be  on  jhe  point.  The 
defendants  here,  and  Tatman  et  al.  are  joint  owners,  and  some  of  them 
have  released.  In  the  event  of  a  recovery  here  the  action  against  Cant- 
well  must  be  a  joint  action,  and  then  the  principle  comes  in,  that  the 
release  of  any  of  them  destroys  the  joint  obligation  to  all.  We  decide 
the  question  on  the  authority  of  the  case  cited,  having  no  opportunity  to 
investigate  the  subject  more  fully.     The  witness  was  sworn. 

On  the  law  of  the  case  generally,  the  Court  charged  the  jury,  that 
the  essential  matter  to  sustain  this  action,  was  proof  of  negligence  in  the 
driver  of  the  stage.  It  is  for  this  that  the  defendants  are  liable,  and  if 
this  be  not  established,  they  are  not  accountable  in  this  action.  When 
carriages  are  meeting  each  other,  travelling  in  opposite  directions,  the 
law  of  the  road  is — keep  to  the  right.  But  this  Court  has  heretofore  de- 
cided that  in  passing  carriages  travelling  the  same  way,  he  who  attempts 
to  pass  may  do  so  on  either  side,  being  answerable  for  all  consequences 
resulting  from  negligence  or  imprudence  on  his  part,  either  in  the  manner 
of  passing  or  on  the  side  selected  for  that  purpose.  He  who  passes 
undertakes  to  go  by  at  his  own  peril,  if  the  other  carriage  leaves  him  road 
enough  ;  and  even  when  a  horse  or  a  gig  has  balked  or  stopped  on  the 
highway,  the  driver  of  a  carriage  behind,  wishing  to  pass,  is  bound  to 
stop,  if  there  be  not  road  enough  left  for  both  carriages.  For  although 
every  man  has  a  right  to  pass  on  the  public  road,  yet  he  must  take 
reasonable  care  to  exercise  that  right  so  as  not  to  injure  another.  This 
is  not  inconsistent  with  his  own  right.  Humanity  can  never  justify  a 
man  for  driving  over  another  on  the  public  highway,  when  by  stopping 
for  a  reasonable  time,  or  by  the  use  of  other  reasonable  means,  all  bad 
consequences  might  be  prevented.     If  indeed,  from  the  evidence,  the  jury 
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believed  that  this  was  an  accident  inevitable,  or  occasioned  by  the  back- 
ing, plunging-  or  skit'tishness  of  the  plaintiff's  horse,  they  would  find  for 
the  defendants  ;  but  if  from  the  evidence,  they  believed  that  the  damage 
was  caused  by  the  carelessness  or  inattention  of  the  driver  of  the  stage, 
they  would  iind  for  the  plaintiff,  and  award  to  him  such  damages  as  were 
commensurate  with  the  injury  he  had  sustained.  And  further,  if  they 
believed  the  circumstances  of  the  case  warranted  it,  they  were  at  liberty 
to  find  exemplary  damages  for  the  plaintiff  5  as,  if  they  believed  the  life 
of  the  plaintiff  was  endangered  at  the  time  of  the  injury  by  the  gross 
negligence  of  the  driver,  and  that  the  conduct  of  the  driver  at  that  time 
betrayed  a  disregard  of  the  ordinary  dictates  of  humanity  which  require 
every  man  to  succor  his  fellow  man  in  distress,  and  especially,  when 
the  distress  has  been  caused  by  his  own  fault.  But  whether  exemplary 
damages  should  or  should  not  be  awarded,  depended  entirely  on  the  view 
the  jury  might  take  of  his  conduct.  The  defendants,  who  are  owners  of 
the  stage,  are  answerable  in  damages  as  fully  for  the  negligence  of  the 
driver  whom  they  employed  and  retained  in  their  employment  after  the 
knowledge  of  this  occurrence,  as  the  driver  himself.  The  plaintiff  had  a 
verdict  for  $60 
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It  is  a  well  established  rule,  that  equity  never  will  grant  a  new  trial 
of  a  matter  which  has  been  determined  in  a  court  of  law,  it  being  a 
matter  over  which  a  court  of  law  has  full  jurisdiction. 

Equity  will  not  grant  a  new  trial  on  the  ground  that  the  contract 
was  against  public  policy,  where  the  defendant,  through  negligence, 
failed  to  make  his  defence  at  law. 

In  all  cases  of  concurrent  jurisdiction  the  court  which  first  exercises 
it,  must  decide  finally  ;  and  it  will  be  no  exception  to  the  rule,  that  the 
party  neglected  to  make  his  defence  at  law. — Green  v.  Robinson,  5  Howard's 
Rep.,  p.m.     (1841.) 

Courts  will  reluctantly  interfere  to  set  aside  a  verdict  and  grant  a 
new  trial,  where  the  proceedings  have  been  regular. —  Wickersham  v.  The 
People,  1  Scammon's  Rep.,  p.  128.     (1841.) 

The  Court  will  set  aside  the  verdict  of  a  jury,  in  a  civil  action,  not  on 
the  ground  that  the  damages  are  excessive,  unless  they  are  flagrantly  out- 
rageous and  extravagant,  evincing  intemperance,  passion,  partiality,  or 
corruption  ;  such  damages  as  all  mankind  would  at  once  pronounce 
unreasonable. — Rogers  v.  Pratt,  1  Humphrey's  Rep.,  p.  90.     (1841.) 

After  a  trial  on  the  merits,  the  reasons  for  disturbing  a  judgment 
rendered  on  a  finding  after  all  the  testimony  had  been  heard  by  the 
Court,  to  which  a  decision  of  the  facts  as  well  as  the  law  were  submitted, 
should  be  very  strong  and  urgent. — Eldridge  et  al.  v.  Huntington,  2 
Scammon's  Rep.,  p.  538.     (1841.) 

Where  a  case  is  tried  by  the  Court  below,  without  the  intervention 
of  a  jury,  tne  Supreme  Court  will  not,  in  a  doubtful  case,  disturb  the 
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adjudication  of  the  Court  below. — Webster  et  al.  v.  Vickars,  2  Scammon's 
Rep.,  p.  296.     (1841.) 

.Motions  for  new  trials  on  account  of  matter  arising  out  of  court, 
should  state  the  facts  expected  to  be  proved,  and  the  names  of  the 
witnesses  by  whom  the  proof  is  expected  to  be  made  ;  but  when  it  is 
not  done,  the  Court  may  at  any  time  before  the  judgment,  under  the  rule 
"for  good  cause  by  special  order,"  enlarge  the  time  for  filing  such 
motion. — Dennet  v.  Dowe,  17  Maine  Reports,  p.  19.     (1841.) 

On  a  motion  for  a  new  trial  on  the  ground  of  a  newly  discovered  testi- 
mony, the  Court  will  hear  evidence  respecting  the  credibility  of  the 
witness. — Parker  v.  Hardy,  24  Pickering's  Rep.,  p.  246.     (1842.) 

In  an  affidavit  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  since  the  trial,  the  party  must  not  only  show  that  he  used  every 
effort  in  his  power  to  procure  the  evidence,  but  also  that  it  is  admissible 
and  material  under  the  pleadings. 

So  in  a  motion  for  a  new  trial  after  judgment  by  default  is  made  final. 
Newly  discovered  evidence  of  payment  is  insufficient,  as  it  would  not  be 
admissible  without  new  pleadings  or  answer  filed ;  and  no  amendment 
of  the  pleadings  will  be  permitted  after  judgment. — Landry  v.  Rongnon, 
17  Louisiana  Rep.,  p.  82.     (1841.) 

A  new  trial  should  not  be  granted,  to  enable  the  party  to  prove  the 
tender  of  a  slave  in  a  redhibitory  action,  on  the  ground  of  an  oversight 
in  his  counsel  to  prove  it  on  the  trial,  when  it  does  not  appear  any 
diligence  was  used  to  procure  proof. 

The  discretion  of  the  Supreme  Court  to  remand  causes  for  a  new 
trial,  will  be  exercised  only  in  extreme  cases,  when  the  party  has  shown 
due  diligence  and  is  guilty  of  no  laches. — Houghteling  v.  Fisher,  19 
Louisiana  Rep.,  p.  475.     (1842.) 

In  petitions  for  new  trial,  founded  on  the  discovery  of  new  and 
material  testimony,  if  such  testimony  in  the  opinion  of  the  Court  would 
not  materially  affect  the  result  of  another  trial,  a  new  trial  will  not  be 
granted. — Tovjn  of  Middletown  v.  Adams,  13  Vermont  Rep.,  p.  285.     (1842.) 

To  induce  the  granting  of  a  new  trial  there  should  be  strong  probable 
grounds  to  believe  that  the  merits  of  the  case  have  not  been  fully  and 
fairly  tried,  and  that  injustice  has  been  done. — Wheeler  v.  Shields,  2 
Scammon's  Rep.,  p.  350.     (1841.) 

Where  the  Court  has  given  improper  instructions  to  the  jury,  or 
withheld  such  as  are  legal  and  appropriate  when  asked  for,  the  proper 
course  to  adopt  to  enable  the  Court  to  correct  the  error  and  do  justice  to 
the  parties,  is  for  counsel  to  apply  for  a  new  trial. — Evans  v.  Losh,  2 
Scammon's  Rep.,  p.  514.     (1841.) 

A  verdict  will  not,  on  a  case  made,  be  set  aside  for  the  misdirection 
of  the  judge,  where  it  is  manifest  that  the  party  complaining  sustained  no 
injury  from  such  misdirection. — Mansfield  v.  Wheeler,  23  WmdelVs  Rep., 
p.  79.     (1841.) 

Moving  for  a  new  trial  is  a  waiver  and  abandonment  of  all  bills  of 
exceptions  taken  during  the  trial.  Upon  a  motion  for  a  new  trial,  the 
party  may  set  forth  the  points  on  which  he  relies,  and  incorporate  all 
the  evidence  adduced  on  the  trial.     He  stands  then  in  the  same  position 
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as  if  he  had  taken  no  exceptions.  But  if  he  moves  for  a  new  trial,  and 
fails  on  that  motion  to  set  out  the  evidence,  he  abandons  his  bill  of  ex- 
ceptions taken  during  the  trial  incorporating  the  evidence  ;  and  nothing 
is  left  on  the  record  but  simply  a  motion  for  a  new  trial,  and  a  refusal.— 
Danley  v.  Robbins1  heirs,  3  Arkansas  Rep.,  145.     (1842). 

A  motion  for  a  new  trial  waives  all  exceptions  taken  at  the  trial, 
unless  they  are  superficially  put  upon  the  record  by  the  objections  to 
the  overruling  of  the  motion  for  a  new  trial. — Walter  et  al.  v.  The  State, 
4>  Arkansas  Rep.,  87.     (1843J. 

Where  the  verdict  is  sustained  by  two  unimpeachable  witnesses, 
though  their  testimony  is  contradicted  by  one  other  witness,  a  new 
trial  will  not  be  granted. — Crary  v.  Carradine  Sf  Newman,  4  Arkansas 
Rep.,  216.     (1843). 


PARTNERSHIP. 

If  one  member  of  a  firm  make  a  payment  to  one  who  has  an  account 
against  him,  and  also  an  account  against  the  firm,  how  must  the  creditor 
apply  the  payment  1 

He  must  apply  it  to  the  individual  account,  unless  he  can  show  a 
consent  to  have  it  otherwise  applied. — Johnson  v.  Boone's  Administrator, 
2  Harrington's  Rep.,  172.  (1841.) 

ASSUMPSIT.       PLEAS,  NON  ASSTTMP.SIT,  PAYMENT,  ETC. 

The  question  in  the  case  was  as  to  the  application  of  a  payment 
made  on  account. 

The  plaintiff  was  a  ship-chandler,  and  furnished  articles  for  defend- 
ant's vessels.  One  of  the  vessels,  the  "  Hermit,"  belonged  to  defendant 
alone  ;  another,  the  "Rachel  and  Sally,"  belonged  to  "Boone  &  Brown," 
and  a  third,  the  "Eclipse,"  belonged  to  "Boone,  Brown  &  Tomlinson." 
Articles  furnished  for  these  vessels  were  charged  to  them  separately; 
and  payments  made,  if  general,  were  entered  to  such  account  as  the 
plaintiff  saw  fit.  One  of  the  credits  to  the  account  of  the  "Eclipse," 
was  of  "  cash  received  of  Jacob  Boone,  by  draft  on  Neall  &  Barratt, 
$47  87,"  which  the  defendant  contended  should  be  credited  to  the 
"  Hermit,"  which  was  Boone's  vessel ;  the  payment  appearing  to  have 
been  made  by  Boone. 

To  which  it  was  replied,  that  all  the  accounts  stood  in  the  name  of 
Boone  "  for  the  several  vessels  ;  "  that  on  a  general  payment  made  by 
him,  without  instructions,  the  plaintiff  had  the  right  to  apply  it  to  which 
account  he  pleased  ;  and  that  the  sum  of  $47  87  being  at  the  time  the 
precise  balance  due  on  account  of  the  "Eclipse,"  showed  that  the  pay- 
ment was  meant  for  that  account. 

Per  Curiam. — Where  there  are  distinct  demands  against  a  firm,  and 
the  individuals  of  the  firm,  if  money  of  the  partners  be  paid,  though 
generally,  it  cannot  be  applied  to  the  individual  debt ;  and  so  vice  vend, 
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a  payment  by  the  individual  cannot  be  credited  to  the  partnership 
account,  unless  there  be  evidence  of  consent. — Roscoe  Evid.,  248-9. — If 
this  was  a  payment  by  Boone  individually,  the  plaintiff  must  show  his 
consent  to  the  application  he  has  made  of  it,  or  that  such  was  at  the 
time  Boone's  intention,  otherwise  it  must  now  be  credited  to  the  "Her- 
mit." The  draft  was  probably  inclosed  in  a  letter,  and  which  would 
show,  perhaps,  on  what  account  the  money  was  paid.  Verdict  for 
plaintiff. 

A  firm  cannot  sue  by  its  style,  but  must  use  the  individual  names  of 
the  partners. — Roberts  v.  Rowan  $•  Co.,  2  Harrington1  s  Rep.,  314.   (1841.) 

certiorari  to  justice  wiley. — (Record.)  William  Rowan  Sf  Co.  v. 
Joseph  Roberts,  Esq.  Summons  issued  15th  June,  1836,  returnable  June 
21st,  1836.  Cause  of  action.  For  bill  of  store  goods,  (stating  items), 
$13  60.  Summons  returned,  "  served  personally,"  and  service  proved. 
June  21st,  1836,  the  defendant  not  appearing,  and  the  constable  being 
solemnly  sworn  as  to  the  service  of  the  summons,  judgment  for  the 
plaintiff  for  the  sum  of  $13  60,  with  costs  of  suit,  etc. 

Exceptions.  1st.  Because  it  appears  that  the  cause  of  action  in  this 
and  the  following  case  between  the  same  parties,  was  a  book  account 
against  the  said  J.  Roberts,  amounting  to  $33  86,  for  which  entire  sum 
but  one  action  ought  to  have  been  brought ;  whereas  the  Justice  has 
split  the  cause  of  action.  2d.  Because  the  suit  below  is  erroneous  in 
not  setting  forth  the  names  of  the  plaintiffs  ;  the  action  being  in  the 
name  of  William  Rowan  &  Co.,  whereas  the  names  of  the  individuals 
composing  the  said  firm  ought  to  have  been  stated.  3d.  To  the  service 
of  the  summons  and  return.  4th.  Because  the  Justice  entered  judgment 
by  default  without  having  first  heard  the  proofs  and  allegations  of  the 
plaintiff. 

The  Court  said  that  the  2d  and  4th  exceptions  were  both  fatal.  The 
principle  decided  in  Colesberry  v.  Sloops  (1  Harr.,  448)  was,  that  where  it 
appeared  from  the  record  that  the  proof  and  allegations  were  heard  by 
the  Justice,  it  would  be  sufficient  without  his  so  stating.  Here  the 
Justice  sets  out  the  cause  of  action,  being  an  account,  and  which  is  the 
allegation  of  the  plaintiff;  but  it  does  not  appear  that  it  was  in  any  man- 
ner proved,  even  by  the  production  and  proof  of  his  books.  But  the  other 
ground  is  also  fatal.  A  firm  cannot  sue  without  setting  out  its  members, 
and  it  is  a  good  objection  on  the  general  issue,  and  need  not  be  pleaded 
in  abatement.     Judgment  reversed. 

An  express  promise,  by  one  partner,  out  of  his  share  of  the  income, 
to  pay  to  another  partner  an  equivalent  in  money,  for  the  personal  atten- 
tion of  the  latter  to  the  business  of  the  concern,  may  be  enforced  by  an 
action  of  assumpsit,  notwithstanding  the  existence  of  the  partnership, 
and  that  the  articles  of  co-partnership  are  under  seal  and  provide  for 
such  payment ;  it  is  not  necessary  to  bring  covenant  on  the  articles. 

"\V  ithout  a  special  agreement,  one  partner  has  no  claim,  either  at 
law  or  in  equity,  against  his  co-partner  for  time  and  services  bestowed  in 
the  business  of  the  firm,  beyond  that  bestowed  by  his  partner;  and  a 
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count  in  a  declaration  setting  up  such  claim,  and  alleging  to  pay,  without 
averring  that  the  services  were  rendered  at  the  request  of  the  defendant,  is 
bad. — Paine  v.  Thacher,   Wendell's  Reports,  Vol.  25, p.  450.(1842.) 

A  partner  has  no  power  to  bind  the  firm  for  his  own  private  debts 
without  the  assent  of  his  co-partners;  but  if  that  assent  be  given,  it  is 
the  province  of  the  jury  to  judge  of  the  extent  of  it  ;  and  it  is  error  if  the 
court  instruct  the  jury  on  this  point  as  a  question  of  law. — Noble  v. 
McClintock,  2  Watts  Sr  Sergeant's  Rep.,  152. 

After  the  dissolution  of  a  partnership,  one  of  the  partners  cannot 
bind  the  others  by  using  the  name  of  the  firm;  but  if  by  the  agreement 
and  terms  of  the  dissolution,  it  be  provided  that  the  firm  name  shall  be 
used  in  winding  up  the  business,  and  for  the  renewal  of  any  notes  given 
in  banks,  then  all  the  partners  will  be  bound  by  the  use  of  it  in  a  transac- 
tion connected  with  their  business. —  Whitehead  v.  The  Bank  of  Pitts- 
burgh, 2  Watts  S>-  Sergeant's  Rep.,  172.     (1842.) 

OP    ASSIGNMENT    OF    PARTNERSHIP    EFFECTS  ;     OF    RELEASE    OF    TWO    OF    THREE 
PARTNERS  ;    AND  COVENANT  OF  THIRD  PARTNER. 

Where  a  firm  consisting  of  three  persons  became  insolvent  and  as- 
signed the  effects  of  the  co-partnership  for  the  benefit  of  their  creditors 
who  agreed  to  release  the  two  junior  members  of  the  firm,  and  the  senior 
member  covenanted  with  the  creditors  to  pay  their  debts  out  of  another 
fund,  if  the  assigned  property  was  found  to  be  insufficient  for  that  pur- 
pose, held,  that  the  release  and  covenant  operated  as  a  novation  or 
extinguishment  of  the  original  debts  as  to  all  the  co-partners ;  and  that 
upon  the  death  of  the  senior  member  of  the  firm,  all  the  creditors  must 
claim  as  specialty  creditors  against  his  estate  under  the  covenant,  al- 
though some  of  them  had  recovered  judgments  against  the  firm  previous 
to  the  execution  of  the  release  and  covenant. — Hosack  v.  Rogers,  Paige's 
Chancery  Reports,  Vol.  8,p.  229.(1842.) 

If  in  such  case  the  price  be  appropriated  to  the  payment  of  the 
private  debt  of  such  partner,  it  will  not  invalidate  the  sale  as  against  a 
creditor  of  the  partnership. 

The  insolvency  of  a  partnership  does  not  per  se  dissolve  the  part- 
nership. 

Nor  does  the  absconding  of  a  partner  operate  per  se  as  a  dissolution. 
—Arnold  v.  Brown,  24  Pickering's  Rep.,  89.     (1842.) 

Where  the  garnishees  are  partners,  the  answer  of  one,  admitting  in- 
debtedness, is  sufficient  to  authorize  j  udgment  against  his  co-defendants. 

When  the  debt  due  by  the  garnishees  is  not  matured,  it  is  not 
necessary  that  the  order  for  the  stay  of  execution  should  make  a  part  of 
the  judgment.  It  is  stayed  by  operation  of  law,  and  may  be  quashed,  if 
sued  out  before  the  maturity  of  the  debt. — Anderson  v.  Wanzer,  5  How- 
ard's Rep.,  587.     (1841.) 

A  firm  may  negotiate  its  own  paper  to  one  partner,  and  the  latter 
will  thereby  become  the  owner  thereof.  So,  a  firm  may  take  a  separate 
negotiable  security  from  one  of  its  partners,  and  hold  and  use  the  same  for 
its  own  purposes.  A  fortiori,  where  he  acts  as  the  agent  of  third  persons. 
— Baring  v.  Lyman,  1  Story's  Rep.,  396.     (1842.) 
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In  the  case  of  a  general  partnership  for  the  purpose  of  buying  in 
large  quantities  to  sell  by  retail,  one  partner  has  authority  to  sell  the 
whole  stock  in  trade  at  once  by  a  single  contract. 

If,  in  such  case,  the  price  be  appropriated  to  the  payment  of  the  pri- 
vate debt  of  such  partner,  it  will  not  invalidate  the  sale  as  against  a 
creditor  of  the  partnership.  The  insolvency  of  a  partnership  does  not 
per  se  dissolve  the  partnership.  Nor  does  the  absconding  of  a  partner 
operate  per  se  as  a  dissolution. — Arnold  v.  Brown,  24  Pickering1 s  Rep., 
89.     (1342.) 

The  sale  by  an  officer  of  the  entire  property  in  goods  owned  by  two 
jointly,  on  aji.fa.  against  one  of  them,  is  an  abuse  of  his  legal  authority, 
which  renders  him  liable  as  a  trespasser  ab  initio.  —  Waddell  v.  Cook,  2 
HilVs  Rep.,  47.     (1842.) 

The  case  of  Phillips  v.  Cook,  (21  Wendell,  389),  decides,  that  the 
sheriff  may,  at  law',  under  a  fi.  fa.  against  one  of  several  partners  for  his 
individual  debt,  seize  and  sell  his  share  ;  and  that  in  so  doing,  the  sheriff 
may  take  possession  of  and  remove  the  whole  to  the  purchaser,  (&'.  P. 
Reed  v.  Shepperdson,  2  Verm.  R.,  120 ;  Whitney  v.  Ladd,  10  Id.,  165 ; 
Welch  v.  Clarke,  12  Id.,  686.)  But  the  case  itself,  and  the  authorities 
cited,  will  be  found  to  give  no  sanction  whatever  to  the  idea  that  the 
sheriff  would  be  protected  against  an  action  of  trespass,  trover  or  reple- 
vin, at  the  suit  of  the  other  partners,  provided  he  should  expressly  sell 
the  whole  interest.  Chief  Baron  Comyn  laid  down  the  rule  with  a  like 
restriction  in  The  King  v.  Manning  {Com.  Rep  ,619.)  He  said  "  If  A, 
B,  and  C,  are  partners,  and  judgment  and  execution  is  sued  against  A, 
only  his  share  of  the  goods  can  be  sold-  It  is  true  the  sheriff  may  seize 
the  whole,  because  the  share  of  each  being  undivided  cannot  be  known  ; 
and  if  he  seize  more  than  a  third  part  he  can  sell  only  a  third  part  of 
what  is  seized  ;  for  B  and  C  have  equal  interest  with  A,  in  the  goods 
seized  ;  but  the  sheriff  can  only  sell  the  part  of  him  against  whom  the 
judgment  and  execution  was  sued."  He  cited  several  of  the  cases  relied 
upon  in  Phillips  v.  Cook,  all  of  which  will  be  found  to  contain  the  restric- 
tion, that  the  debtor's  share  alone  can  be  sold  by  the  sheriff.  That  case 
held  that  the  sheriff,  having  a  right  to  take  the  goods  and  sell  them, 
necessarily  took  the  incidental  power  of  delivering  them  to  the  purchaser 
— that  this  was  conferred  by  the  law,  according  to  the  principle  laid 
down  in  Williams  v.  Amory  (14  Mass.  R.,  27),  viz.  "When  the  law 
authorizes  an  act,  and  nothing  is  done  but  what  is  necessary  to  accom- 
plish the  act,  those  who  perform  it  may  not  be  considered  trespassers." 
Therefore  it  was  held,  that  a  statute  authorizing  the  sheriff  to  sell  the 
debtor's  real  estate,  on  execution,  conferred,  as  a  necessary  incident,  the 
right  to  enter  and  levy  on  a  reversionary  interest  of  the  debtor  in  the 
land.  Again,  it  is  said,  "  In  no  case  can  a  person  be  liable  to  an  action 
as  for  a  tort,  for  an  act  which  he  is  authorized  to  do."  {Calender  v. 
Marsh,  1  Pick.,  418,  435.  Vid.  what  was  said  by  Walworth,  Ch.,  in  Burrall 
v.  Acker,  23  Wend.,  609,  610.) 

For  the  act  of  selling  the  proper  share  and  delivering  possession  of 
the  whole,  therefore,  no  action  will  lie  by  any  one.  And  though  the 
sheriff  should  even  assume  to  sell  the  whole,  it  may  be  quite  doubtful 
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whether  an  action  would  lie  by  all  the  partners  or  their  assignees.  Such 
would  probably  be  a  misjoinder,  within  the  reasoning  in  24  Wend.,  397, 
and  the  case  of  Owings  v.  Trotter  cited  there,  which  will  also  be  found 
directly  sustained  by  the  decision  of  the  K.  B.  in  Jones  v.  Yates,  9  Barn. 
Sr  Cress.,  532  ;  4  Mann.ftRyl.,  613,  S.C. 

But  it  is  believed  that  no  case  can  be  found,  save  Mersereau  V.  Nor- 
ton, cited  in  the  text,  denying  the  right  of  the  injured  partner,  in  his  own 
name  alone,  to  sue  the  officer.  It  is,  indeed,  true,  as  said  in  that  case, 
that  the  legal  effect  of  the  sheriff's  misconduct  carries  no  right  to  the 
purchaser  beyond  the  particular  share  ;  but  the  principle  that  here  is  an 
authority  given  by  law,  which  the  sheriff  has  abused  by  going  positively 
beyond  it,  and  committing  a  misfeasance,  was  not  adverted  to.  His 
right  was  to  take  and  deliver  possession  of  the  particular  goods  seized, 
barely  on  the  ground  that  he  could  not  otherwise  satisfy  the  exigency  of 
the  writ ;  like  his  entering  the  house  of  a  stranger  to  take  the  goods  of 
the  debtor  which  happen  to  be  there.  He  is  bound,  in  that  case,  to  do 
no  unnecessary  damage  to  the  stranger  in  the  exercise  of  his  authority  ; 
and  should  he  take  the  goods  of  the  stranger  in  the  house,  or  sell  them, 
could  there  be  a  doubt  that  this  would  be  such  an  excess,  as  to  render 
him  a  trespasser  ab  initio.  So,  of  the  shares  not  liable — though  posses- 
sion be  necessarily  taken,  yet  a  sale,  or  the  exercise  of  any  control  over 
the  property  of  a  stranger,  to  the  writ,  is  a  wrong  ;  it  is  an  excess  of  the 
legal  authority,  and  the  stranger  having  a  present  right  of  possession, 
even  after  a  delivery  to  the  purchaser,  may  maintain  his  action,  as  for  a 
conversion  of  his  own  share,  provided  he  sue  in  his  own  name  alone. 
The  objection  which  arises  against  trespass  by  the  reversioner,  for  the 
sheriff  seizing  and  selling  the  reversionary  interest  under  an  execution 
against  the  bailee  for  a  term  of  time,  does  not,  therefore,  arise.  That 
goes  on  the  plaintiff  not  having  a  right  to  the  possession  of  the  goods  at 
the  time  of  the  seizure,  either  exclusively  or  in  common  with  any  other 
person.  Thus,  though  a  sheriff  may  seize  and  sell  the  debtor's  property, 
subject  to  the  lien  of  A,  yet  if  he  advertise  or  sell  absolutely,  A  may 
bring  replevin. — Wheeler  v.  McFarland,  10  Wend.,  318. 

It  is  entirely  settled,  that  the  sheriff  cannot  sell  any  more  than  the 
debtor  partner's  share.  The  doubt  has  been  whether,  even  at  law,  he 
may  sell  that.  In  some  cases  it  is  said  that  he  cannot;  and  a  recent 
learned  opinion  has  been  delivered  to  that  effect  by  Parker,  J.  of  the  N.  H. 
Superior  Court  {M  orison  v.  Blodgett,  8  JV*.  H.  Rep.,  238.)  The  contrary 
was  settled  by  Phillips  v.  Cook,  as  the  general  rule  in  this  State  ;  and 
most  of  the  authorities  on  the  point  adverted  to.  The  doctrine  of  pre- 
ference in  favor  of  partnership  property  was  there  held  to  belong  exclu- 
sively to  a  court  of  equity,  as  it  has  been  also  held  in  several  other  States. 
(Vid.  in  addition  to  the  cases  cited  in  24  Wend.,  402,  3,  Chatzell  v. 
Bolton,  3  McCord,  33,  in  connection  with  Bowden  v.  Shatzell,  Bail.  Eq. 
Rep.,  3o0.  Vid.  also  Burton  v.  Green,  3  Carr.  Sf  P.,  306,  and  the  note  to 
that  cause  ;  Vienne  v  McCarthy,  I  Ball.,  154  ;  McCoombe  v.  Dunch,2 
Id.,  73.     Goodwin  v.  Richardson,  11  Mass.  Rep.,  p.  472,  per  Jackson,  J. 
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PATENTS  FOR  USEFUL  INVENTIONS. 

The  plaintiffs,  in  the  Circuit  Court,  claimed  damages  for  the  infringe- 
ment of  their  patent  for  "  a  new  and  useful  improvement  in  the  construc- 
tion of  a  plough." 

The  claim  of  the  patentees  was  for  the  combination  of  certain  parts 
of  the  plough,  not  for  the  parts  separately.  The  Circuit  Court  charged 
the  jury,  that  unless  it  is  proved  that  the  whole  combination  is  substan- 
tially used  in  the  defendant's  plough,  it  is  not  a  violation  of  the  plain- 
tiff's patent ;  although  one  or  more  of  the  parts  specified  in  the  letters 
patent  may  be  used  in  combination  by  the  defendant.  The  plaintiffs,  by 
their  specification  and  summing  up,  treated  the  parts  described  as  essen- 
tial parts  of  their  combination,  for  the  purpose  of  brace  and  draft  ;  and 
the  use  of  either  alone  by  the  defendant,  would  not  be  an  infringement 
of  the  combination  patented.  Held,  that  the  instructions  of  the  Circuit 
Court  were  correct. 

The  patent  is  for  a  combination,  and  the  improvement  consists  in 
arranging  different  portions  of  the  plough,  and  combining  them  together 
in  the  manner  stated  in  the  specification,  for  the  purpose  of  producing 
a  certain  effect.  None  of  the  parts  referred  to  are  new,  and  none  are 
claimed  as  new ;  nor  is  any  portion  of  the  combination  less  than  the 
whole  claimed  as  new,  or  stated  to  produce  any  given  result.  The  end 
in  view  is  proposed  to  be  accomplished  by  the  union  of  all,  arranged 
and  combined  together  in  the  manner  described  ;  and  this  combination 
composed  of  all  the  parts  mentioned  in  the  specification  and  arranged 
with  reference  to  each  other,  and  to  other  parts  of  the  plough,  in  the 
manner  therein  described,  is  stated  to  be  the  improvement,  and  is 
the  thing  patented.  The  use  of  any  two  of  these  parts  only,  or  of  two 
combined  with  a  third  which  is  substantially  different  in  the  form,  or  in 
the  manner  of  its  arrangement  and  connection  with  the  others,  is,  there- 
fore, not  the  thing  patented.  It  is  not  the  same  combination,  if  it  sub- 
stantially differs  from  it  in  any  of  its  parts. — Prouty  v.Ruggles,  16  Peters' 
Rep.,336.     (1842.) 

A  patent  was  taken  out  for  new  and  improved  machinery  for  spinning 
flax  ;  the  improvement  consisted  in  spinning  flax  at  a  shorter  reach  than  it 
had  been  hitherto  spun,  by  fixing  the  rollers  at  two  inches  and  a  half  dis- 
tance from  each  other ;  but  spinning  machines  having  before  been  used  for 
varying  the  distances  between  the  rollers,  according  to  the  length  of  the 
staple  or  fibre  to  be  spun,  though  flax  had  never  been  spun  at  so  short  a 
distance, — Held,  that  the  patentee  had  failed  in  his  claim  to  anew  inven- 
tion, and  that  his  patent  was  void. — Kay  v.  Marshall,  1  Wesfs  Rep.,  682. 
(1842.)  '  ' 

The  court  refused  an  injunction  where  the  validity  of  the  patent  was 
not  clear  nor  evidence  of  exclusive  possession  satisfactory,  until  validity 
had  been  tried  in  an  action  at  law.  So  where  after  a  verdict,  a  rule  nisi 
for  a  new  trial  was  pending,  the  right  being  still  undecided. — Collard  v. 
Allison,  4  J\Iyl.  #  C,  (C.H.)  487.    (1841.) 
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PAYMENT. 

A  promissory  note  of  the  debtor,  or  of  a  third  person  with  the  guar- 
anty of  the  debtor,  given  in  settlement  of  a  pre-existing  account,  will  be 
considered  as  payment,  unless  such  note  prove  unproductive  without  the 
fault  of  the  creditor.  But  if  such  note,  without  the  fault  of  the  creditor, 
prove  unavailable,  he  may  resort  to  his  original  demand. — Torrey  v.  Bax- 
ter, 2  Ben  Monroe's  Rep.,  452.    (1842.) 


PREFERENCE  OF  CREDITORS. 

It  is  competent  for  a  debtor,  who  is  largely  indebted,  and  insolvent, 
even  to  prefer  any  of  his  bond  fide  creditors.  This  he  may  do,  too,  by  a 
deed  of  real  estate,  duly  executed  and  delivered  to  a  third  person  i* 
trust,  to  be  delivered  to  the  grantee,  at  the  decease  of  the  grantor,  unless 
he  shall  otherwise  direct  during  his  life-time. — Morse  et  al.  v.  Slason  et 
al.,  13  Vermont  Rep.,  296.    (1842.) 


PRESUMPTION. 

One  who  is  absent  will  be  presumed  to  have  lived  for  seven  years 
from  the  date  when  he  was  last  heard  of,  and  to  have  died  at  the  end  of 
that  period. — Craig  v.  Craig,  1  Bailey's  Equity  Rep.,  102.     (1841.) 


PRINCIPAL  AND  SURETY. 

A  surety  in  the  official  bond  of  an  officer  whose  appointment  is  an- 
nual, is  not  liable  beyond  the  year,  though  the  office  continues  by  law 
until  a  successor  is  appointed.  A  surety  is  never  bound  beyond  the 
principal ;  and  the  liability  is  governed  by  the  terms  of  the  bond  and  the 
understanding  of  the  parties  at  the  time  of  entering  into  it.  The  liabil- 
ity of  a  surety  is  to  be  taken  strictly. — The  Mayor  and  Council  of  Wil- 
mington v.  Peter  Horn,  2  Harrington's  Rep., p.  190.(1841.) 


PRISON  BREAKING. 

If  a  party  be  imprisoned  upon  an  indictment  found,  or  upon  a  regu- 
lar commitment  under  the  hand  and  seal  of  a  justice  of  the  peace,  for  a 
particular  felony,  or  suspicion  thereof,  plainly  set  forth  in  the  warrant, 
and  he  breaks  prison  and  escapes,  he  is  guilty  of  felony ;  and  that, 
without  his  being  indicted,  tried  and  convicted  of  the  principal  felony. — 
Commonwealth  v.  Miller  et  al.,  2  Ashmead's  Rep.,  61,     (1841.) 
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RAPE. 


RAPE. 


Can  a  boy  under  fourteen   years  of  age  be  legally  convicted  of  com- 
mitting a  rape  1 

He  cannot. — Regina  v.  J  or  don  and  Cowmeadow,  9  Carrington  Sf 
Paine  s  Rep.,  118.     (184-1.) 

The  prisoner,  John  Jordon,  was  indicted  for  feloniously  carnally 
knowing  and  abusing  Harriet  Thomas,  an  infant  under  the  age  of  ten 
years,  and  the  prisoner  Ann  Cowmeadow  was  charged  with  aiding  and 
abetting  him  in  the  commission  of  the  felony. 

The  prosecutrix  stated  that  the  offence  was  committed  at  a  time 
when  she  had  been  sleeping  with  the  two  prisoners,  but  it  was  doubtful, 
on  the  evidence  given  in  support  of  the  prosecution,  whether  the  prisoner 
Jordon  was  fourteen  years  of  age  or  not ;  but  the  surgeon  stated  posi- 
tively that  he  had  arrived  at  the  full  state  of  puberty.  No  evidence  was 
given  to  show  that  the  hymen  of  the  prosecutrix  had  been  ruptured. 

Greaves,  for  the  prisoner  Jordon. — It  has  been  held  that  in 
point  of  law,  a  boy  under  fourteen  years  of  age  cannot  be  guilty  of  the 
crime  of  rape,  as  a  principal  in  the  first  degree,  and  the  same  rule  of 
law  must,  I  submit,  apply  to  this  offence.  It  was  laid  down  in  the  case 
of  Rex  v.  Gammon  (5  Car.  Sf  P.,  321)  that  in  order  to  constitute  a  suffi 
cient  penetration  to  warrant  the  conviction  of  the  offender  on  a  cha>ge 
of  rape,  it  is  essential  that  the  hymen  should  have  been  ruptured. 

For  the  prisoner  Jordon  no  evidence  was  adduced. 

The  prisoner,  Cowmeadow,  had  no  counsel,  and  she  called  the  father 
of  the  prisoner  Jordon  to  prove  that  Jordon  had  always  slept  at  home, 
and,  consequently,  could  not  have  been  sleeping  with  the  prosecutrix  and 
the  other  prisoner,  as  stated  by  the  prosecutrix. 

W.  J.  Alexander,  for  the  prosecution,  claimed  the  right  to  reply  upon 
the  whole  case,  upon  the  ground  that  this  witness,  though  called  by  the 
prisoner  Cowmeadow,  was  at  least  equally  a  witness  for  Jordon,  as  the 
evidence  of  the  witness  went  in  direct  terms  to  prove  an  alibi  for  Jordon, 
and  it  was  only  as  a  consequence  that  this  evidence  was  available  for 
the  prisoner  Cowmeadow. 

Greaves. — I  must  object  to  this  being  done  ;  no  authority  or  precedent 
can  be  cited  for  such  a  course  In  replying,  the  counsel  has  only  a  right 
to  reply  as  to  those  prisoners  who  call  witnesses.  If  Jordon  had  been 
tried  alone  no  reply  would  have  been  allowed,  and  it  is  too  much  to  say 
that  because  another  prisoner,  with  whom  he  happens  to  be  tried, 
chooses  to  call  witnesses,  that  therefore,  the  counsel  for  the  prosecution 
may  reply  upon  the  whole  case.  In  the  case  of  Rex  v.  Cool  and  Burnell, 
tried  at  the  Gloucester  Spring  Assizes,  1839,  the  prisoner  Cool  called 
witnesses  to  prove  an  alibi,  who  also  stated  that  Burnell  was  at  the  same 
place  at  which  they  stated  Cool  to  be,  and  1  in  my  reply  was  confined  to 
observing  on  the  evidence  adduced  for  Cool,  without  adverting  to  the 
speech  of  the  counsel  for  Burnell. 

Williams,  J. — I  think  that  this  evidence  in  effect  is  evidence  given  for 
Jordon,  and  that  in  strictness  the  counsel  for  the  prosecution  has  a  right 
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to  reply  on  the  whole  case  ;  but  it  is  summum  jus,  and  ought  to  be  exer- 
cised with  great  forbearance. 

W.  J.  Alexander  replied  on  the  whole  case,  and  adverted  to  the 
arguments  used  for  the  prisoner  Jordon  as  well  as  to  the  evidence. 

Williams,  J.,  (in  summing  up). — Before  you  can  convict  the  pris- 
oners, you  must  be  satisfied  that  the  prisoner  Jordon  was  of  the  age  of 
fourteen  at  the  time  of  the  alleged  offence,  for  I  do  not  hesitate  to  say, 
that  1  am  clearly  of  opinion  that  the  same  rule  which  applies  to  rape 
applies  to  this  offence  also,  notwithstanding  the  evidence  of  the  surgeon. 
(Rex  v.  Eldershaio,  3  Car.  Sf  P.,  396,  Rex  v.  Groombridge,  7  Car.  Sr  P., 
582,  and  Reg.v.  Phillips,  8  Car.  Sf  P.,  736,  and  the  case  of  Peg. v.  Allen, 
9  Car.  6?  P.,  31.)  I  am  also  of  opinion,  as  a  matter  of  law,  that  it  is  not 
essential  that  the  hymen  should  be  ruptured.  In  the  case  of  Rex  v.  Gam- 
mon, it  was  proved  that  the  hymen  was  ruptured,  and  the  point  was 
therefore  not  necessary  to  the  decision  of  that  case.  I  also  think,  that  it 
is  impossible  to  lay  down  any  express  rule  as  to  what  constitutes  penetra- 
tion. All  I  can  say  is,  that  the  parts  of  the  male  must  be  inserted  in  those 
of  the  female,  but  I  cannot  suggest  any  rule  as  to  the  extent.  (See  the 
observations  of  Mr.  Justice  Bosanquet,  in  the  case  of  Rex  v.  M.  Rue,  8 
Car.  Sf  P.,  641. 

Verdict— Not  Guilty. 

RECEIPT 

i 
A  receipt  in  full,  though  strong  evidence,   is  not  conclusive.     Der- 
lickson  v.  Morris's  Adm'r.,  2  Harrington's  Rep.,  392.     (1841). 

CASE.       DECLARATION  ON  A  PROMISSORY  NOTE.       PLEA,  PAYMENT.       ISSUE. 

This  was  an  action  on  a  note  given  by  Thomas  Conwell,  and  John 
L.  Morris,  as  his  surety,  to  Derrickson,  the  plaintiff,  for  $180,  dated 
25th  March,  1827,  and  payable  in  instalments,  all  of  which  fell  due 
before  25th  March,  1831.  On  the  back  of  the  note  was  credited  $64  83 
in  full ;  and  Conwell  produced  the  following  receipt: 

Received,  5th  August,  1833,  of  Thomas  Conwell,  $64  83,  in  full  of 
all  demands  up  to  this  date. 

(Signed)  Jacob  Derrickson. 

The  defendant  also  proved  the  payment  by  plaintiff  of  a  medical 
account  to  John  L.  Morris,  after  this  note  fell  due. 

On  the  part  of  the  plaintiff,  it  was  shown  that  the  calculation  was 
made  and  receipt  written  by  a  third  person;  that  Derrickson  was  an 
illiterate  man  ;  and  it  was  contended  that  this  payment  was  in  full  of 
the  interest  up  to  the  date,  and  that  no  part  of  the  principal  had  been 
paid.     The  interest  due  at  the  time  amounted  to  the  sum  paid. 

The  Court  charged  the  jury  that  a  receipt  in  full  of  all  demands  was 
very  strong  evidence  that  the  money  had  been  paid,  but  not  conclusive, 
if  the  party  signing  the  receipt  can  satisfy  the  jury  that  there  was  a 
mistake,  or  any  other  matter  showing  that  payment  to  the  amount  had 
not  in  fact  been  made. — Roscoe  Ev.,  36. 

The  plaintiff  had  a  verdict. 
30 
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The  taking  of  a  receipt  on  payment  of  money,  does  not  preclude 
other  proof  of  such  payment.  Although  the  non-production  of  the 
receipt,  without  accounting  for  withholding  it,  may  subject  the  party  to 
suspicions  that  may  justly  operate  to  his  prejudice  on  the  trial  ;  yet  it 
cannot  preclude  him  from  giving  parol  evidence  of  the  payment  of  the 
money,  for  which  the  receipt  was  given. — Berry  v.  Adrri'rs  of  Berry, 
2  Harrison's  Rep.,  440. 

Hornblower,  C.  J. — This  was  an  action  of  assumpsit,  brought  by 
the  defendants  in  error,  against  the  plaintiffs  in  error,  for  goods  sold 
and  delivered,  &c.  The  defendant  below  pleaded  the  general  issue,  and 
payment,  with  notice  of  set-off. 

On  the  trial  of  the  cause,  the  defendant  called  a  vyitness,  by  whom 
he  proved  that  he  had  paid,  at  the  request  of,  and  for  the  use  of  the 
intestate  in  his  life-time,  the  sum  of  one  hundred  and  fifteen  or  one 
hundred  and  nineteen  dollars.  On  a  cross-examination  of  the  witness, 
it  came  out,  that  the  defendant,  at  the  time  he  paid  the  money,  had 
taken  a  receipt  for  it;  whereupon  the  defendant's  counsel  moved  to 
overrule  the  evidence,  and  the  court  did  so.  The  defendant  below 
then  called  another  witness  by  whom  he  offered  to  prove  that  he  was 
present  and  saw  the  money  paid  by  the  defendant  for  the  intestate,  and 
what  was  the  nature  of  the  writing  or  receipt  taken  by  the  defendant  for 
the  money  :  to  this  evidence,  the  plaintiffs  objected,  and  the  court  sus- 
tained the  objection,  and  rejected  the  evidence.  The  defendant  then 
offered  to  prove  by  another  witness,  that  in  the  fall  of  1834,  the  plaintiff's 
intestate  told  him,  that  he  had  got  his  son  Albert  Berry,  (the  defendant 
below),  to  pay  upwards  of  one  hundred  dollars  for  him,  and  that  he 
owed  Albert  that  money  ;  but  it  being. admitted  that  this  was  the  same 
money  referred  to  by  the  other  witnesses,  and  for  which  a  receipt  had 
been  given,  the  admission  of  the  evidence  was  objected  to ;  and  the 
court  sustained  the  objection,  and  rejected  the  evidence.  To  each  of 
these  decisions  exceptions  were  taken  by  the  defendant  below,  and  they 
are  now  assigned  for  error. 

The  general  rule,  that  the  best  evidence  the  nature  of  the  case 
admits  of,  must  be  produced,  was  well  calculated  to  mislead  the  Court 
of  Common  Pleas  on  this  subject.  But  a  simple  receipt  for  money  does 
not  fall  within  that  rule.  Such  receipts  are  not  conclusive  ;  they  are 
open  to  examination,  and  may  be  varied,  explained  or  contradicted  by 
parol,  and  need  not  therefore  be  produced;  or  their  non-production 
accounted  for,  in  order  to  legalize  parol  evidence  of  the  payment  of 
money.  It  was  expressly  decided  so,  by  the  Supreme  Court  of  the  State 
of  New  York,  in  Southwick  v.  Hayden,  7  Cowe/i's  R.,  334,  and  that 
decision  is,  in  principle,  sustained  by  a  variety  of  other  cases. — Elwells 
v.  Leslie,  2  Halst.,  349  ;  Snyder  v.  Findley,  Cox  R.,  48 ;  Middleditch  v. 
Sharland,  5  Ves.,  87 ;  Stratton  v.  Rastall  et  al.,  2  T.  R.,  366  ;  Rambert  v. 
Cohen,  4  Esp.  JV.  P.,  213;  Tobey  v.  Barber,  5  Johns.  R.,  72;  House  \. 
Low,  2  Johns.  R.,  3/8;  Putnam  v.  Lewis,  8  Johns.  R.,  389  ;  Ensign  v.  Web 
iter  et  al.,  1  Johns.  Cos.,  145. 

That  cannot  be  called  the  best  evidence,  which  is  itself  liable  to  be 
overcome,  explained  or  destroyed  by  mere  parol  evidence      A  party, 
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however,  who  has  a  receipt,  and  withholds  it;  or  having1  had  one,  omits 
to  account  for  its  non-production,  may  subject  himself  to  suspicions 
that  may  justly  operate  to  his  prejudice  on  the  trial,  but  cannot  be 
precluded  from  giving  parol  testimony  of  the  payment  of  the  money,  for 
which  the  receipt  was  given.  The  judgment  must  therefore  be  reversed, 
and  a  venire  de  novo  issue. 

All  the  justices  concurred. 

Judgment  reversed,  and  venire  de  novo  awarded. 

RECITAL. 

The  grantor  in  a  deed  poll,  and  all  who  claim  title  under  the  deed, 
are  bound  by  recitals  in  the  deed,  but  are  not  precluded  from  showing 
that  a  deed,  so  recited,  is  defective  and  void. — Blake  et  al.  v.  Tucker,  12 
Vermont  Rep.,  39.     (1841.) 

The  recital  in  a  deed  that  the  grantor  has  received  the  full  consid- 
eration, is  not  conclusive  against  him,  and  he  may  be  let  in  to  show,  upon 
a  declaration,  founded  on  the  indebtedness  arising  from  the  sale  of  the 
land,  that  payment  was  made  by  the  grantee's  note,  which  has  been  lost. — 
Lazell  v.  Lazell,  12  Vermont  Rep.,  443.     (1841.) 

RECORD. 

When  a  defeat  in  a  record  is  occasioned  by  an  omission  of  the 
Court  to  render  the  proper  judgment,  or  to  come  to  a  conclusion  upon 
the  whole  matter  embraced  in  the  cause,  such  defeat,  arising  out  of  an 
incorrect,  or  a  want  of  judicial  action,  cannot  be  amended  after  the  ses- 
sion has  closed,  and  the  cause  is  no  longer  sub  judice. 

But  if  the  Court  have  performed  its  whole  duty  correctly,  and  the 
recording  officer  has  erred  in  making  up  a  proper  or  full  record,  the 
Court  may  in  its  discretion  cause  the  record  at  any  time  to  be  amended 
or  corrected,  so  as  to  have  it  declare  the  whole  truth. 

Each  court  must  necessarily  be  the  judge  of  what  it  has  decided 
and  adjudged  ;  and  when  it  orders  an  amendment  of  the  record,  the 
presumption  of  other  courts  must  necessarily  be,  that  it  does  not  under- 
take to  order  its  clerk  to  record  what  it  never  had  decided. 

But  usually  a  court  cannot  order  its  clerk,  after  the  close  of  a  ses- 
sion, to  enlarge  the  record  so  as  to  embrace  any  matter  which  did  not 
appear  from  the  documents  or  minutes  of  the  court  or  clerk  to  have  been 
decided. — Inhabitants  of  Limerick,  Petitioners  for  a  Certiorari.  18  Maine 
Rep.,  183.     (1842.) 

REHEARING. 

Where  a  rehearing  is  sought  on  the  ground  of  newly  discovered 
evidence,  after  an  interlocutory  decree,  the  court  will  grant  such  a  re- 
hearing upon  the  filing  of  a  supplemental  bill,  if  the  evidence  is  of  such 
a  nature  as  to  entitle  the  party  to  relief  upon  a  bill  of  review,  after  a 
final  decree  j  but  not  otherwise. 
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Error  of  judgment  or  mistake  of  law  by  counsel  as  to  the  pertinency 
or  force  of  the  evidence,  furnishes  no  ground  for  a  rehearing;. 

\\  here  the  party  seeking  relief  had  knowledge  of  the  evidence 
before  the  decree,  or  might  by  a  reasonable  diligence  or  inquiry  have 
obtained  it,  he  is  not  entitled  to  relief. 

The  general  rule,  in  cases  of  this  sort,  is  not  to  allow  a  rehearing 
and  a  supplemental  bill,  where  the  newly  discovered  evidence  is  merely 
cumulative  upon  the  litigated  facts  already  in  issue. 

Under  the  circumstances  of  this  case,  the  petition  for  a  rehearing 
was  not  granted. — Baker  v.  Whiting,  1  Story's  Rep.,  218.     (1842.) 


RELEASE. 

Where,  by  mutual  agreement,  mutual  releases  of  all  demands  were 
executed,  and  the  defendant  gave  up  his  notes  to  the  plaintiff,  the  plain- 
tiff cannot  avoid  the  effect  of  this  settlement  by  showing  that  he  labored 
under  a  mistake  as  to  the  amount  of  his  own  account, — Blackmer  et  al.  v. 
Wright's  Estate,  12  Vermont  Rep.,  377.  (1811.) 

A  release  of  one  of  two  joint  debtors  discharges  the  original  debt 
as  to  both  ;  and  a  covenant  not  to  sue  both  has  the  same  effect  as  a 
release  of  both,  to  avoid  circuity  of  action.  But  a  covenant  not  to  sue 
one  of  them  does  not,  at  law,  operate  as  a  release  of  the  debt  as  to  either  ; 
so  that  the  original  indebtedness  remains  unchanged  at  law. — Hosack  v. 
Rogers,  Paige's  Chancery  Rep.,  Vol.  S,p.  229.(1842). 

REPLEVIN. 

The  plaintiff  in  replevin  is  not  a  trespasser  in  taking  the  goods 
replevied,  if  he  offer  sureties  satisfactory  to  the  officer,  though  in  fact 
insufficient. 

If  a  deputy  sheriff  takes  an  insufficient  bond  in  replevin,  he  is  guilty 
of  official  misconduct,  for  which  the  sheriff  is  responsible. 

The  officer  being  required  in  replevin  to  take  a  bond  "  with  sufficient 
surety  or  sureties,"  is  not  justified  if  he  take  insufficient  sureties  by 
showing  that  the  plaintiff  in  replevin  was  a  person  of  abundant  property. 

The  statute  of  limitations  against  the  sheriff  for  taking  insufficient 
sureties  in  replevin,  commences  running  from  the  time  when  the  plain- 
tiff in  replevin,  after  judgment  for  a  return,  has  failed  to  return  upon 
demand  the  property  replevied. — Harriman  v.  Wilkins,  20  Maine  Rep., 
93.  (1843.) 

The  mere  taking  by  one  man  of  the  mill  logs  of  another  and  mixing 
them  with  his  own,  will  not  constitute  confusion  of  goods  ;  but  if  he 
fraudulently  takes  the  logs  and  manufactures  them  into  boards,  and  in- 
termixes those  boards  with  the  pile  of  his  own  so  that  they  cannot  be 
distinguished,  with  the  fraudulent  intent  of  thereby  depriving  the  plain- 
tiff of  his  property,  the  owner  of  the  logs  thus  taken  may  maintain 
replevin  for  the  whole  pile  of  boards. 

Although  the  owner  may  claim  his  property  after  it  has  undergone 
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a  material  change,  yet  if  he  would  replevy  it,  he  should  describe  it  as  it 
existed  at  the  time  of  the  commencement  of  his  suit.  If  mill  logs  be 
fraudulently  converted  into  boards  before  the  writ  of  replevin  is  sued 
out,  the  owner  should  describe  the  property  as  boards  in  his  writ.  He 
cannot  describe  it  as  mill  logs,  and  recover  boards. — Wingate  v.  Smith, 
20  Maine  Rep.,  287.     (1843.) 


RES  JUDICATA. 

A  direct  final  judgment,  or  decree,  of  a  court  of  competent  jurisdic- 
tion, is  forever  conclusive  and  binding,  as  to  the  subject  matter,  between 
the  same  parties,  and  all  who  are  privies  in  law  or  in  estate,  although  a 
contrary  decree  upon  the  same  subject  matter  be  subsequently  made  as  to 
other  persons  who  were  neither  parties,  nor  privies  to  the  first  decree, 
and  who  are  not  therefore  bound  by  it. — Manigault  v.  Deas,  1  Bailey's 
Equity  Rep.,  284.    (1841.) 

When  a  matter  has  once  been  adjudicated  by  a  competent  jurisdic- 
tion, it  shall  not  again  be  drawn  in  question  ;  nor  will  parties  be  permit- 
ted again  to  litigate  what  they  had  once  had  an  opportunity  of  litigating 
in  the  course  of  a  judicial  proceeding  ;  but  whatever  might  properly 
have  been  put  in  issue  in  that  proceeding,  shall  be  concluded  to  have 
been  put  in  issue  and  determined. — McDowell  v.  McDowell,  1  Bailey's 
Equity  Rep.,  324.     (1841.) 


REVIEW,  BILL  OF. 

In  this  state,  a  bill  of  review  will  lie  only  for  new  matter,  discov- 
ered since  the  decree,  and  of  which  the  party  could  not  have  the  benefit 
in  the  first  instance,  making  a  new  case,  and  one  proper  for  equity  juris- 
diction. It  will  not  lie  for  error  in  law  apparent  upon  the  face  of  the 
decree. — Manigault  v.  Deas,  1  Bailey's  Equity  Rep.,  284.     (1841.) 


SALE. 

One  who  is  a  creditor  to  the  full  amount  of  the  value  of  property, 
has  the  same  right  to  secure  himself  by  contract  that  he  has  by  attach- 
ment. 

If  he  is  not  a  creditor  to  the  full  amount  of  such  value,  still,  if  he 
purchase  for  an  adequate  consideration,  and  without  any  intention  to 
defeat  or  delay  any  of  the  creditors  of  the  vender,  his  purchase  cannot 
be  impeached  by  such  creditors,  even  if  the  vender  were,  at  the  time, 
threatened  with  attachments,  and  this  known  to  the  vendee. — Lyon  v. 
Rood,  12  Vermont  Rep.,  233.     (1841.) 

When  the  owner  of  property  permits  it  to  remain  in  the  possession 
of  a  third  person,  and  while  in  his  possession  it  is  sold  at  a  sheriff's  sale, 
on  an  execution  against  such  third  person,  but  the  purchaser  does  not 
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take  possession  of  it,  but  suffers  it  to  remain  there  as  before,  the  owner 
is  not  divested  of  his  right  to  the  property,  nor  can  the  creditor  of  the 
purchaser  take  it  on  an  attachment,  unless  there  is  fraud. — Cilley  v. 
Cushman,  12  Vermont  Rep.,  494. 

Upon  the  sale  of  a  chattel,  there  must  be  a  substantial  visible  change 
of  the  possession,  and  it  must  be  exclusive  in  the  vendee,  or  the  sale  will 
be  void  against  the  creditors  of  the  vender;  yet  it  is  sufficient  if  the 
change  in  the  possession  is  perfected  prior  to  the  time  of  the  attach- 
ment of  the  goods  by  the  creditor  of  the  vender. — Kendall  v.  Sampson, 
12  Vermont  Rep.,  515.     (1841.) 


SALVAGE. 

Courts  of  admiralty  will  not  encourage  appeals  in  salvage  upon 
slight  or  frivolous  grounds,  or,  indeed,  in  any  cases,  except  in  the  Court 
below,  upon  some  plain,  clear,  and  determinate  mistake  of  law  or  fact, 
and  manifestly  not  justified  by  the  circumstances,  and  the  onus  pro bandi 
of  such  mistake  is  upon  the  appellant. 

In  salvage  cases  where  a  contract  is  made  between  the  parties  under 
circumstances  where  there  is  no  such  necessity  as  to  require  immediate 
relief,  at  any  expense  or  hazard  at  the  one  side,  and  on  the  other  there 
is  no  obligation  to  lend  the  required  assistance,  and  no  motive  to  take 
advantage  of  the  urgency  of  the  peril  in  driving  an  unconscionable  bar- 
gain, the  Court  will  adopt  and  enforce  the  contract  as  just  and  con- 
scientious. 

The  maritime  policy  is  to  make  a  liberal  allowance  in  salvage  cases. 
The  highest  compensation  which  is  ordinarily  allowed  in  the  most  merito- 
rious cases,  is  one  moiety,  and  that  is  rarely  given.  There  are  some 
exceptions,  as  where  the  property  saved  is  very  considerable,  and  the 
danger  and  difficulty  of  the  service  so  great  as  to  require  an  extraordi- 
nary compensation. 

Where  several  contracts  for  salvage  services  were  made  at  various 
successive  times,  and  a  subsequent  salvage  service  was  performed,  under 
no  definite  contract,  the  rule  (of  salvage)  fixed  in  the  prior  contracts 
was  held  not  to  be  imperative,  but  only  an  auxiliary  circumstance  in 
determining  what  was  a  fair  allowance  for  such  subsequent  salvage 
service. — Bearse  v.  340  pigs  of  copper,  1  Story's  Rep.,  314.     (1842.) 


SATISFACTION. 

Where  property  is  delivered  expressly  as  a  gift,  it  cannot  be  pre- 
sumed to  be  in  satisfaction  of  a  previously  existing  debt.  Satisfaction 
is  presumed  only  where  the  delivery  is  without  explanation. — McClure 
v.  Miller,   1  Bailey's  Equity  Rep.,  107.     (1841.) 
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SECURITY. 

A  collateral  agreement  for  a  sufficient  consideration,  made  by  the 
holder  of  a  note  with  the  principal,  giving  day  of  payment,  operates  as 
a  discharge  of  the  sureties. — Hutchinson  v.  Moody,  18  Maine  Rep., 
393.     (1841.) 

SETTLEMENT. 

A  settlement  between  two  parties  is,  primd,  facie,  to  be  taken  as  a 
settlement  of  all  demands ;  but  is  not  conclusive,  and  is  no  bar  to  a 
recovery  for  matters  not  included  in  the  settlement,  though  existing  at 
that  time.  —Nichols  v.  Scott,  12  Vermont  Rep.,  47.     (184i.) 

SHERIFF. 

A  sheriff  is  not  bound  to  risk  becoming  a  trespasser  ;  and  if  the  title 
to  property  levied  on  be  disputed,  he  has  a  right  to  demand  ample 
indemnity  before  he  proceeds.  He  is  not  bound  to  act,  even  if  indem- 
nity be  tendered,  but  he  may  leave  the  parties  to  their  remedy  in  equity. 
If,  however,  he  does  levy  and  sell,  the  execution  creditor  is  entitled  to 
the  proceeds  of  the  sale ;  unless  the  sheriff  has  levied  without  notice  of 
the  disputed  title,  and  is  sued  before  paying  over  the  money,  in  which 
case  he  may  perhaps  retain  it  as  an  indemnity. — Rowe  v.  Cockrell,  1  Bai- 
ley's Eq.  Rep.,  127.     (1841.) 

A  sheriff  is  justified  by  the  execution  emanating  from  the  proper 
authority,  and  a  purchaser  of  property  under  such  execution,  though 
irregularly  issued,  obtains  all  the  title  of  the  defendant  therein. — Ringos 
v.  Ward,  Ben  Monroe's  Rep.,  vol.  2,  p.  128.     (1842.) 

SHIPPING. 

The  mortgagee  of  a  vessel,  who  has  never  taken  possession,  or 
received  a  delivery  thereof,  is  not  liable  for  repairs  or  supplies  furnished 
the  vessel  without  his  knowledge. 

An  absolute  bill  of  sale  of  a  vessel,  with  a  bond  given  back  at  the 
same  time  to  reconvey  the  same  on  the  payment  of  a  certain  sum  and 
all  expenses  arising  in  consequence  of  having  received  the  bill  of  sale, 
by  a  stipulated  time,  is  but  a  mortgage. —  Winslow  v.  Tarbox,  18  Maine 
Rep.,  132.     (1841.) 

After  a  verdict  is  read  in  court,  and  before  it  is  affirmed,  the  pre- 
siding judge  may  rightfully  inquire  of  the  jury,  upon  what  principles 
their  verdict  is  founded. — Smith  v.  Putney,  18  Maine  Rep.,  87.     (1841.) 

SPECIFIC  PERFORMANCE. 

In  a  suit  by  the  vender  to  compel  the  specific  performance  of  a 
contract  for  the  purchase  of  land,  a  performance  may  be  decreed  if  the 
complainant  is  able  to  make  a  perfect  title  to  the  premises  at  the 
hearing. 
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But  where  the  complainant  asks  for  an  injunction  to  restrain  the 
defendant  from  parting  with  the  property  whicli  was  to  be  transferred 
in  payment  of  the  complainant's  land,  or  for  a  receiver  uf  such  property, 
he  must  show  that  he  is  in  a  situation  to  fulfil  the  contract ;  and  it  is 
not  sufficient  to  show  that  he  may  possibly  be  able  to  perform  the  con- 
tract at  the  hearing  of  the  cause,  but  he  must  show  a  present  ability  to 
perform  it,  where  the  defendant  has  a  right  to  require  an  immediate 
performance  of  the  agreement. 

Where  a  party  voluntarily  abandons  an  agreement  in  writing,  for 
the  sale  or  exchange  of  lands,  with  the  assent  of  the  other  party,  because 
he  is  not  in  a  situation  to  perform  the  same,  it  seems  he  cannot  after- 
wards demand  a  specific  performance  ;  although  such  abandonment  of 
the  agreement  was  by  parol  merely. 

Where  in  a  contract  for  the  sale  of  land,  a  day  is  fixed  for  the  con 
veyance  of  the  property,  if  the  vendee  wishes  to  object  to  the  title  he 
must  give  notice  of  his  objections  a  reasonable  time  previous  to  the  day 
fixed  for  making  the  conveyance,  to  enable  the  vender  to  remove  the 
objections  to  the  title,  and  to  make  the  conveyance  at  the  time  specified, 
or  a  court  of  equity  may  consider  a  strict  performance  of  the  contract 
by  a  conveyance  on  the  specified  day,  as  waived.  And  where  the 
vender  has  not  been  guilty  of  gross  negligence  in  perfecting  his  title, 
equity  may  decree  specific  performance,  upon  a  bill  filed  by  him, 
although  the  title  was  not  perfected  on  the  specified  day  ;  unless  the 
time  of  perfecting  the  title  is  upon  the  terms  of  the  contract  made  an 
essential  part  of  the  agreement. — More  v.  Smedburgh.  Paige's  Chancery 
Rep.,  vol.  8,  p.  600.     (1842.) 

STANDING  BY. 

Standing  by,  and  permitting  another  to  build  on  his  land,  without 
giving  notice,  will  not  affect  the  right  of  the  proprietor  to  the  land, 
unless  the  buildings  are  of  such  a  character  as  to  show,  that  the  party 
erecting  them  placed  them  there  in  the  confidence  of  his  being  the  owner 
of  the  land. — Caldwell  v.  Williams,  1  Bailey's  Equity  Rep.,  175.     (1841) 

STATUTE. 

A  remedial  statute  is  to  be  construed  liberally. — Drayton  v.  Grimke, 
1  Bailey's  Equity  Rep.,  392.     (1841.) 

SUICIDE. 

A  person  cannot  be  tried  for  inciting  another  to  commit  suicide, 
although  that  other  commit  the  suicide. 

It  may  not  be  amiss  here  to  remark  that  the  indictment  charged  that 
Ann  Burton  murdered  herself  by  poisoning  herself  with  arsenic,  and  that 
the  prisoner  did  feloniously  incite  and  procure  the  said  Ann  Burton  the 
said  felony  and  murder  to  do  and  commit. — Regina  v.  Leddington,  9  Car. 
Sr  Payne's  Rep.,  79.   (1841.) 
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Alderson,  B. — (To  the  jury). — You  have  no  authority  to  inquire 
into  this  charge  ;  this  is  a  case  of  suicide,  and  the  prisoner  is  charged 
with  inciting  it  ;  that  is  a  case  that  by  law  we  cannot  try.  The  prisoner 
must  be  acquitted.     Verdict — Not  Guilty. 

In  the  case  of  Rex  v.  Russell,  M.  C.  C,  356,  it  was  held  by  the 
fifteen  judges,  that  an  accessary  before  the  fact  to  the  crime  of  self- 
murder  was  not  triable  at  common  law,  because  the  principal  could  not 
be  tried,  and  that  he  is  not  now  triable  for  a  substantive  felony  under  the 
Stat.  7  Geo.  4,  C.  64,  S.  9,  as  that  statute  was  to  be  considered  as 
extending  to  those  persons  only  who,  before  the  statute,  were  liable 
either  with  or  after  the  principal,  and  not  to  make  those  liable  who 
before  could  never  have  been  tried.  And  it  was  also  held,  that  if  a 
woman  takes  poison  with  intent  to  procure  a  miscarriage,  and  dies  of  it, 
she  is  guilty  of  self-murder,  whether  she  was  quick  with  child  or  not ; 
and  that  the  person  who  furnished  her  with  the  poison  for  that  purpose 
will,  if  absent  when  she  took  it,  be  an  accessary  before  the  fact  only 


SURETY. 

A.  and  one  B.,  as  his  surety,  made  their  joint  promissory  note  for 
.£250  payable  to  the  manager  of  a  banking  company,  as  a  security  for 
advances  made  by  the  company  to  A.  After  the  note  became  due  it  was 
(without  the  consent  of  the  surety)  agreed  between  the  company  and  A. 
that  the  latter  should  execute  and  deliver  to  three  persons  as  trustees  of 
the  company,  a  warrant  of  attorney  to  secure  the  .£250,  for  which  the 
joint  note  of  A.  and  B.  had  been  given,  and  a  further  advance,  upon  which 
the  trustees  were  to  be  at  liberty  to  enter  up  judgment  and  issue  execu- 
tion forthwith  for  the  sum  due  and  costs.  In  an  action  against  the  surety 
upon  the  note,  the  jury  having  negatived  a  plea  that  the  warrant  of 
attorney  was  accepted  on  behalf  of  the  company  in  full  satisfaction  and 
discharge  of  the  principal  and  interest  due  upon  the  note  : — Held,  that 
the  taking  the  warrant  of  attorney  from  the  principal  debtor,  without  the 
consent  of  the  surety,  did  not  discharge  the  latter,  there  having  been  no 
binding  contract  to  give  time  to  the  former,  though  in  point  of  fact  the 
remedy  had  been  delayed.  Held  also,  that  the  debt  due  upon  the  pro- 
missory note  was  not  merged  in  the  higher  security — the  warrant  of 
attornev  being  between  different  parties. — Bell  v.  Banks,  3  Scott's  New 
Rep.,  497.     (1842.) 


TRESPASS. 

Trespass  will  lie  against  a  corporation.  The  State  having  the  right 
of  eminent  domain  in  all  the  lands  of  the  citizens,  may  assert  this  para- 
mount title  and  divest  private  property  for  public  use,  making  just  com- 
pensation. The  State  may  exercise  this  right  through  private  corpora- 
tions or  individuals,  as  well  as  by  its  more  direct  agents.  The  legisla- 
ture is  to  judge  of  the  propriety  and  necessity  of  divesting  private 
31 
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property  for  public  purposes  ;  and  it  may  provide  the  mode  of  assessing 
the  compensation.  The  Supplement  to  the  Wilmington  and  Susquehanna 
Railroad  Company's  charter,  passed  at  the  special  session  of  the  legisla- 
ture in  July,  1835,  is  constitutional.  The  taking  private  property  for 
making  this  railroad  is  lawful  ;  it  being  a  public  improvement,  such  pro- 
perty is  applied  to  public  use,  though  vested  in  a  private  corporation  ; 
and  the  mode  of  assessing  compensation  provided  by  that  act  is  not 
liable  to  any  constitutional  objection.  In  assessing  compensation,  the 
advantage  or  injury  resulting  to  the  owner  of  the  lands,  from  the  con- 
struction of  the  railroad,  may  be  considered.  The  intrinsic  value  of  the 
land  taken  is  not  the  true  rule  of  damages. — John  Whiteman' s  Ex'r.  v. 
The  Wilmington  and  Susquehanna  Railroad  Company,  2  Harrington's 
Rep.,5U.     (1841.) 

Questions  reserved  by  the  Superior  Court,  New  Castle  County,  for 
hearing  before  all  the  judges. 

The  case  came  up  to  the  Court  of  Appeals,  on  the  questions 
reserved ;  and,  there  being  a  legal  exception  to  the  Chancellor  and 
Judges,  Clayton  and  Black,  the  Court,  on  motion,  certified  this  fact  to 
the  governor,  who  appointed  and  commissioned  as  judges  ad  litem,  Mar- 
tin W.  Bates  and  Robert  Frame,  Esquires,  of  Kent  county. 

This  was  an  action  of  trespass  quare  clausum  fregit  by  Whiteman 
against  the  railroad  company,  for  entering  upon  his  land  for  the  purpose 
of  making  their  road  through  the  same.  The  defendants  pleaded  not 
guilty,  and  a  justification  under  their  charter,  on  which  issues  were  joined  ; 
and  the  questions  of  law  reserved. 

It  was  agreed  that  John  Whiteman  was  seized  in  fee  of  the  land  ;  and 
that  defendants  entered  thereon  for  the  purpose  of  making  a  railroad 
under  the  authority  of  their  charter,  and  particularly  of  the  Act  of  24-th 
July,  1835,  passed  at  a  special  session  of  the  legislature,  convened  for 
that  purpose  by  the  governor  ;  that  defendants,  in  pursuance  of  the  provi- 
sions of  that  act,  obtained  a  condemnation  of  plaintiff's  land,  which  was 
valued  by  the  Commissioners  at  $650,  which  they  tendered  to  plaintiff; 
and,  on  his  refusal  to  accept  the  same,  it  was  deposited  to  his  credit  in 
the  Bank  of  Delaware  ;  after  which  they  entered  plaintiff's  land,  which 
was  the  trespass  complained  of. 

The  case  was  argued  in  writing,  by  W.  H.  Rogers  for  plaintiff  and 
J.  A.  Bayard  for  defendants. 

For  the  plaintiff  it  was  urged  : — 

1st.  That    the   Wilmington    and   Susquehanna    Railroad    Company 

is   a   private    corporation. ingell    S,"  Ames,    8,   22;  4    Wheat.,  518  ;   1 

Baldw.,  223. 

2d.  That  trespass  will  lie  against  a  corporation. — Jlng.  <§*  Ames, 
224-6;  4  Sergt.  Sf  Rawle,  6;  16  East.,  6;  14  Com.  Law  Rep.,  159,  3 
Peters,  400-9  ;  Dig.  Del.  Laws,  97  ;  2  Harr.  Rep.,  67  ;  Wilson  v.  Rock- 
land .Manufacturi?ig  Company. 

3d.  That  the  supplement  to  the  company's  charter,  passed  at  the 
extra  session  of  1835,  is  unconstitutional.  1st.  Because  the  legislature 
was  unconstitutionally  convened,  and  their  acts  therefore  void. — (Art.  3, 
Sec.  12)  3  Story,  413,  435 ;  1  Blac.  Com.  App'x.,  344 ;  6   Crunch,  135 ; 
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6  Wheal.,  230.  2d.  Because  the  legislature  has  no  power  to  transfer  the 
property  of  an  individual  to  a.  private  corporation.  It  may  be  '"'•taken  or 
applied  to  public  use"  but  not  transferred. —  1  Blac.  Com.  App'x.,  344; 
3  Story,  268  ;  2  Ball.,  810  ;  1  Bay,  252  ;  20  Johns.,  113  ;  1  Bald.,  222  ; 
6  Cranch,  135.  3d.  Because,  if  the  property  of  plaintiff  has  been  applied 
to  public  use,  there  is  no  constitutional  compensation  provided. — 3 
Story,  661  ;  2  Bay  ;  2  Dull.,  312,  315.  4th.  Because  plaintiff  is  deprived 
of  the  right  of  trial  by  jury. —  1  Bay,  390  ;  2  Dall.,  312;  1  Baldw.  5th. 
Because  the  property  of  plaintiff  has  been  divested  without  judicial  action. 
6th.  Because  the  legislature  has  usurped  judicial  power. — 6  Cranch,  135  ; 

3  Dall.,  394  ;  3  Slory,  413,  435  ;  4  Wheat.,  579,  588  ;  (Commissioners  do 
not  constitute  an  "  other  court"  under  Art.  6,  sec.  1  ;)  Scrgt.  on  Consign., 
378.  7th.  Because,  by  omitting  to  provide  for  a  judgment  on  the 
report  of  the  commissioners,  the  legislature  has  divested  the  jurisdiction 
of  the  court  as  established  in  Art.  6,  sees.  1,  4. 

4th.  That  the  company  were  trespassers  because  they  had  not  pur- 
sued the  powers,  and  complied  with  the  conditions  of  their  charter 
—Stnrkie,  1  Bald. ;  20  Johns.,  743;  2  Dall,  316. 

The  defendants'  counsel  contended  : — 

1st. .That  an  action  of  trespass  will  not  lie  against  a  corporation. 

2d,  That  if  it  will,  the  trespass  must  be  shown  to  be  authorized 
under  their  common  seal  to  sustain  the  action. — Com.  Dig.  Franchise, 
{F.)  15,  19  ;  Pleader,  (2  B.  2.)  1  Blac.  Com.  Tit.  Corp.  ;  Bac.  Abdgt.  ; 
1  Saund.  Plead.  Sr  Ev.,  386,  449  ;  1  'Salk.,  192  ;  4  Wheaton,  636  ;  3 
Reeves'  Eng.  Laws,  88 ;  8  East.,  230 ;  1  Kyd  on  Corp.,  223-5 ;  6  Vin. 
Abdgt.,  300.     Corp.  (2  PL,  15.)  Fitz.  JV.  B.  (F.) 

3d.  That  the  supplement  to  the  charter  of  the  company,  passed  July 
24th,  1835,  is  constitutional ;  and  that  the  defendants,  by  their  proceed- 
ings under  it,  acquired  the  right  to  enter  upon  the  lands  upon  which  it  is 
alleged  the  trespass  was  committed,  and  that  the  title  to  the  said  lands 
became  vested  in  them  by  virtue  of  said  supplement  and  proceedings. — 
20  Johns.,  735,  Rogers  v.  Bradshaw  ;  7  John.  C.  R.,  330,  Jerome  v.  Ross  ; 

4  Wend.,  647,  Wheelock  v.  Young  et  al.  ;  2  Peters,  251 ;  Wilson  v.  B.  B.  C. 
Marsh.  Comp.  ;  12  Mass.  R.,  466;  3  Paige  R.,  45  ;  Beekman  v.  S.  Sr  S. 
R.  R.  Co.,  11  Mass.  R.,  364;  Stowell  v.  Flagg ;  1  Pick.,  430;  1 
Cranch,  299  ;  1  Paine' s  Ch.  R.  ;  1  Nott  Sr  McCord,  387  ;  4  Wheat.,  669  ; 
1  Pick.,  495-6  ;  2  John.  Cha.  R.,  166;  14  Wend.,  51,  Bloodgood  v.  M.  Sr 
H.  R.  R.  Co.;  3  B.  Sr  Adolpfi.,  271  ;  4  Cohen,  23;  5  Johns.  Cha.  Rep., 
379. 

Judgment. — And  now  to  wit,  &c,  the  questions  of  law  reserved  in 
this  cause  coming  on  to  be  heard  in  the  Court  of  Errors  and  Appeals  of 
the  State  of  Delaware  ;  and  the  Court  having  considered  the  same,  and 
the  written  arguments  submitted  by  counsel  on  both  sides,  learned  in 
the  law  ;  and  the  same  being  fully  understood  by  the  said  judges  ;  it  is 
considered  by  the  court  that  the  action  of  trespass  is  sustainable  against 
a  corporation  ;  but  that  the  matters  set  forth  in  the  case  stated  constitute 
in  law  a  good  and  sufficient  justification  on  the  part  of  the  defendants, 
for  the  acts  complained  of  in  the  plaintiff's  declaration.  And  it  is 
ordered  by  the  court,  that  the  costs  in  this  court  be  paid  by  the  said 
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plaintiff;  and  that  the  decision  of  this  court  upon  the  said  questions  of 
law  be  certified  to  the  court  below  ;  and  that  the  record  be  remanded  to 
the  court  below. 

The  opinion  of  the  court  was  delivered  by  Bates,  Judge  ad  litem, 
for  which  see  pp.  516  to  525. 


USURY. 

To  constitute  usury,  there  must  be  a  corrupt  and  wilful  intent  to 
violate  the  statute  fixing  the  legal  rate  of  interest.— Mortimer  v.  Prit- 
chard,  1  Bailey's  Equity  Reports,  505.     (1841.) 

It  is  a  well  settled  principle,  that  the  bond  fide  purchaser  of  a  note, 
in  a  fair  course  of  trade,  at  a  greater  discount  than  the  rates  of  interest 
allow  by  law,  is  not  usurious,  where  the  original  consideration  was 
not  tainted  with  usury. — Raphe  v.  Morgan,^  Scammon's  Reports,  561. 
(1841.) 

By  the  Court. — The  court  is  not  disposed  or  allowed,  by  settled 
principles  of  law,  to  enlarge,  by  construction,  the  provisions  of  a  penal 
statute.  It,  is  not  shown,  in  this  case,  that  the  original  consideration, 
between  the  promiser  and  the  payee,  was  usurious ;  in  the  absence  of 
proof,  the  court  will  not  presume  it.  The  defendant  here,  having  in  a 
fair  course  of  trade  discounted  this  note  at  a  higher  rate  of  interest  than 
allowed  by  law,  it  is  contended,  has  contaminated  it  with  usury.  By 
the  construction  given  similar  statutes  by  the  courts  of  the  several  States, 
the  United  States,  and  England,  it  is  a  well  settled  principle  that  such 
sale  and  purchase  of  a  note,  bond,  fide,  in  a  fair  course  of  trade,  is  not 
usurious,  where  the  original  consideration  was  fair,  legal,  and  not 
tainted  with  usury. — Raphe  v.  Morgan,  2  Scammon's  Reports,  563. 
(1841.)     13  Peters'  Rep.,  345,  and  15  Johns.  Rep.,  44,  355. 


VARIANCE. 

An  indictment  for  having  in  possession  a  forged  bank  bill,  with 
intent  to  utter  and  pass  the  same,  set  out  the  bill  in  haic  verba,  but  in 
copying  the  bill,  the  letter  "C"  was  omitted.  The  bill  introduced  in 
evidence,  was  lettered  "  C  "  in  the  usual  place  for  marking  bank  bills 
with  letters.  Held,  that  there  was  no  variance.  Held,  also,  that  a  note 
payable  to  "  B.  Aymar,  or  bearer,"  was  properly  admitted  in  evidence, 
where  the  description  in  hcec  verba  was  "  B.  Aymar,  bearer." 

In  an  indictment  against  a  defendant,  for  having  in  his  possession 
counterfeit  bank  notes,  purporting  to  be  notes  of  the  Merchants'  Bank  of 
the  City  of  New  York,  with  intent  to  utter  and  pass  the  same  as  genuine, 
it  is  not  necessary  to  charge  that  the  offence  was  committed  feloniously, 
infamously,  or  criminally.  If  the  offence  is  charged  in  the  words  of  the 
statute,  it  is  sufficient. 

It  is  no  objection  to  an  indictment  in  such  a  case,  that  it  does  not 
allege  that  there  is  such  a  corporation  as  the  Merchants'  Bank. 
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There  is  no  difference  between  bank  bills  and  bank  notes. — Quigley 
v.  The  People  of  the  Slate  of  Illinois,  2  S Gammon's  Rep.,  301.     (1841.) 

The  plaintiff  in  error  was  indicted  at  the  March  term,  1838,  of  the 
Cook  Circuit  Court,  for  having  in  his  possession  certain  forged  bank 
bills,  purporting  to  be  on  the  Merchants'  Bank  of  the  City  of  New  York, 
with  intent  to  utter  the  same,  and  defraud  the  said  bank.  He  moved  to 
quash  the  indictment,  because, 

1st.  The  indictment  did  not  charge  that  the  offence  was  committed 
feloniously,  infamously,  or  criminally. 

2d.  It  does  not  allege  that  there  was  any  such  bank  as  the  Mer- 
chants' Bank  of  the  City  of  New  York. 

3d.  The  allegation  in  the  indictment  is,  that  bank  bills  were  forged  ; 
when,  in  fact,  the  instruments  set  forth  are  promissory'  notes. 

The  motion  was  overruled  by  the  Court ;  and  the  defendant  then 
pleaded  not  guilty. 

Upon  the  trial  of  the  cause,  the  plaintiffs  offered  in  evidence  to  the 
jury  a  note  which  was  objected  to  by  the  defendant's  counsel,  on  account 
of  an  alleged  variance  between  the  note  offered  and  the  one  set  forth  in 
the  indictment,  in  this:  the  note  offered  in  evidence  is  marked  with  the 
letter  "  C,"  in  the  usual  manner  of  lettering  bank  notes ;  whereas,  the 
note  set  forth  in  the  indictment  has  no  such  letter,  and  is  not  marked 
with  any  letter  whatever. 

This  objection  was  overruled  by  the  Court,  to  which  the  defendant 
excepted. 

The  plaintiffs  also  offered  in  evidence  a  certain  other  note,  which 
was  objected  to  by  the  defendant's  counsel,  on  account  of  a  variance 
between  the  note  offered  and  the  one  set  forth  in  the  indictment,  in  this  : 
the  said  note  offered  in  evidence,  is  payable  to  "  B.  Aymar,  or  bearer," 
and  the  one  set  forth  in  the  indictment  is  payable  to  "  B.  Aymar,  bearer  ;" 
which  said  objection  was  overruled  by  the  Court,  and  the  said  notes 
severally  read  in  evidence  to  the  jury,  to  which  the  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty,  and  that  the  defendant  should 
be  confined  in  the  penitentiary  for  three  years. 

J.  D.  Caton  and  N.  B.  Judd,  for  the  plaintiff  in  error,  contended  that 
the  said  Court  erred  in  overruling  the  said  motion  to  quash  the  said 
indictment.—  R.  L.  Crim.  Code,  §164,  190,  170,  35;  Arch.  Crim. 
Plead.,  51. 

The  Court  erred  in  admitting  in  evidence  the  said  notes. — Russ  on 
Crimes,  360-1 ;  Arch.  Crim.  Plead.,  102,  292. 

G.  W.  Olney,  Attorney  General,  for  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court. 

This  was  an  indictment  and  conviction,  under  the  75th  section  of  the 
Criminal  Code  (R.  L.,  186  ;  Gale's  Stat.,  211),  for  having  in  possession 
counterfeit  bank  notes,  purporting  to  be  notes  of  the  Merchants'  Bank  of 
the  City  of  New  York,  with  intent  to  utter  and  pass  the  same  as  genuine. 
Several  minor  points  have  been  made,  which  are  untenable  ;  and  the  only 
one  requiring  notice  is,  whether  it  was  necessary  to  have  alleged  in  the 
indictment  that  the  intent  was  felonious.  Without  disputing  the  common 
law  rule,  which  requires  all  offences,  above  misdemeanors,  to  be  alleged  to 
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have  been  done  feloniously,  or  with  an  intent  to  perpetrate  a  felony,  it  is 
sufficient  for  the  decision  of  the  present  question  to  state,  that  the  152d 
section  of  the  code  of  criminal  jurisprudence  of  this  State  has,  under  the 
15th  division,  and  head  of  "  Construction  of  the  act,  and  duty  of  Courts" 
declared  Unit,  "  Every  indictment  or  accusation  of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  correct,  which  states  the  offence  in  the 
terms  and  lancuao-e  of  this  code,  or  so  plainly  that  the  nature  of  the 
offence  may  be  easily  understood." — R.  L.,  207;  Gale's  Stat.,  228. 

The  technical  terms  used  at  common  law  seem  to  be  dispensed  with 
by  this  provision,  and  we  have  no  doubt  that  the  indictment  which 
alleges  a  scienter,  is  sufficient  without  the  allegation  that  the  intent  was 
a  felonious  one. 

The  judgment  is  affirmed. 


VENDER  AND  PURCHASER. 

If  A  agrees  to  sell  an  estate,  and  it  is  afterwards  discovered  that  a 
small  portion  of  it  is  the  property  of  another  person,  the  Court  will  not 
discharge  the  purchaser  from  his  contract,  without  giving  A  an  oppor- 
tunity of  acquiring  a  title  to  that  portion. — Chamberlain  v.  Lee,  10  Simon's 
Rep.,  444.     (1842.) 


VERDICT. 

Where  there  is  one  bad  count  and  a  general  verdict,  judgment  must, 
on  motion,  be  arrested. — Xeedham  v.  McAuley,  13  Vermont  Reports, 
68.     (1842.) 

VOLUNTARY  CONVEYANCE. 

A  voluntary  conveyance  cannot  be  avoided  by  a  subsequent  creditor, 
without  proof  of  its  having  been  made  with  a  view  to  future  indebted- 
ness, or  of  circumstances  from  which  actual  fraud  may  be  inferred. — 
Henderson  v.  Dodd,  1  Bailey's  Equity  Rep.,  138.     (1841.) 

No  delay,  short  of  such  lapse  of  time  as  will  raise  the  bar  of  the 
statute  of  limitations,  or  the  presumption  of  satisfaction,  will  preclude  a 
creditor  from  pursuing  the  property  of  his  debtor  in  the  hands  of  a 
voluntary  donee. — Izard  v.  Izard,  1  Bailey's  Equity  Rep.,  228.  (1841.) 


WILL— CONSTRUCTION— LEGACY. 

Testator  bequeathed  his  residuary  estate  in  trust  for  his  nephew  for 
life ;  and,  after  his  death,  in  trust  to  transfer  the  whole  to  his  children  by 
any  lawful  marriage,  on  the  day  of  their  attaining  the  age  of  21.     Held, 
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that  the  time  of  payments  was  annexed  to  the  gift,  and,  therefore,  none 
of  the  nephew's  children  would  be  entitled  to  take,  unless  they  attained 
21. — Murray  v.  Tancred,  10  Simon's  Rep.,  465.     (1842.) 

Robert  Scott,  Esq.,  by  his  will  dated  the  18th  of  September,  1804,  after 
disposing  of  a  part  of  his  real  estate  and  giving  certain  legacies  and 
annuities,  gave  all  the  rest  and  remainder  of  his  property,  real  and  personal, 
in  trust,  in  the  first  place,  to  pay  the  interests,  dividends,  rents  and  pro- 
duce thereof  to  the  use  of  his  nephew,  Charles  Scott  Murray,  for  his  life, 
and  after  his  decease,  to  transfer  the  whole  of  such  residuary  estate  to  his 
children  by  any  lawful  marriage,  on  the  day  of  their  attaining  the  age  of  21 
years,  in  such  shares  and  proportions  as  he,  Charles  Scott  Murray,  should 
have  appointed  by  any  deed,  or  last  will  and  testament  ;  and,  in  default 
of  such  appointment,  to  the  eldest  son,  if  there  should  be  one,  otherwise 
to  all  the  daughters,  equally  ;  and  in  case  Charles  Scott  Murrdy  should 
die  without  issue,'  or  if  none  of  the  issue  should  live  to  attain  the  age  of 
21  years,  then  the  testator  gave  his  residuary  estate,  real  and  personal,  to 
Henry  William  Tancred  and  Henry  Parnell,  in  equal  shares,  or  to  the  sur- 
vivor of  them  who  should  be  living  at  the  time  such  contingency  took 
place,  and  their  heirs,  executors,  administrators  and  assigns  ;  and,  in 
case  neither  of  them  should  be  living  at  the  time,  then  the  testator  gave 
the  whole  of  his  residuary  estate  to  William  Brodie,  his  heirs,  executors, 
administrators  and  assigns. 

The  testator  died  on  the  6th  of  February,  1808. 

By  the  articles  made  in  contemplation  of  the  marriage  of  Charles 
Scott  Murray  with  Eliza  Buller,  C.  S.  Murray  covenanted  with  the  trus- 
tees therein  named,  that,  in  case  there  should  be  any  child  or  children  ol 
the  marriage,  he  would  make,  do  and  execute  such  acts  and  deeds  as 
should  be  reasonably  required  for  making  appointment  or  appointments 
in  favor  of  such  child  or  children,  in  exercise  of  the  power  of  appoint- 
ment given  to  him  by  the  testator's  will,  over  the  residuary  estate  thereby 
devised  and  bequeathed,  subject  to  his  own  life  interest  therein,  of  the 
portion  or  portions  following,  namely  :  if  there  should  be  only  one  such 
child,  then  the  sum  of  .£20,000  for  the  portion  of  such  child  ;  or,  if  ther« 
should  be  two  such  children,  then  the  sum  of  .£25,000  for  the  portions  of 
such  children  ;  and  if  there  should  be  three  or  more  such  children,  then 
the  sum  of  £30,000  for  the  portions  of  such  three  or  more  children  ;  and 
in  event  of  there  being  two  or  more  such  children,  then  the  sum  of 
£25,000  or  £30,000,  as  the  case  might  be,  should,  by  such  appointment 
or  appointments  as  aforesaid,  be  directed  to  be  divided  between  such 
children  in  such  shares  and  proportions  as  Charles  Scott  Murray  should, 
by  deed  or  will,  appoint ;  and,  in  default  of  such  appointment,  then  that 
the  sum  of  £25,000  or  £30,000,  as  the  case  might  be,  should  be  directed 
to  be  divided  between  the  said  children  in  equal  shares,  their  respective 
executors,  administrators  and  assigns. 

There  was  issue  of  the  marriage,  two  children, — Charles  Robert 
Scott  Murray  and  Jlugusta  Murray. 

Charlies  Scott  Murray  made  his  will,  dated  the  15th  of  February, 
1826,  part  whereof  was  in  the  following  words:  "This  is  the  last  will 
and  testament  of  me,  Charles  Scott  Murray,  relative  to  the  personal  prop- 
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erty  of  the  late  Robert  Scott,  now  the  estate  of  the  trustees  of  the  late 
Robert  Scott ;  I  give  and  bequeath  to  my  daughter,  Augusta,  an  annuity 
of  £300,  payable  half  yearly  out  of  the  estate  of  Robert  Scott,  for  the 
term  of  her  natural  life  ;  I  likewise  give  and  bequeath  to  my  said  daugh- 
ter, out  of  the  said  estate,  an  annuity  of  £300,  payable  half  yearly  while 
she  remains  unmarried  ;  these  annuities  being  in  addition  to  the  share 
she  is  entitled  to  by  my  marriage  settlement,  which,  if  not  thereby  suf- 
ficiently secured  to  her,  I  hereby  give  and  bequeath  to  her." 

Charles  Robert  Scott  Murray  attained  21  pending  the  suit,  but  Au- 
gusta Murray  was  still  an  infant. 

Charles  Robert  Scott  Murray,  after  he  had  attained  21,  presented  a 
petition  in  the  cause,  stating  that  the  petitioner  proposed  to  leave  three 
sums  of  stock,  belonging  to  the  residuary  estate  of  Robert  Scott,  standing 
in  the  name  of  the  Accountant-general,  for  the  purpose  of  paying  the 
annuity  of  £300  a  year  to  the  infant  until  she  married  ;  and  the  other 
annuity  of  £300  a  year  during  her  life,  and  the  sum  of  £12,500,  to 
which  she  was  entitled  under  the  marriage  articles  and  will  of  her  late 
father  ;  and  the  petition  submitted  that,  until  Augusta  Murray  should 
attain  21,  the  dividends  of  these  three  sums  of  stock  would  be  payable 
to  the  petitioner,  he  being  entitled  to  the  remainder  of  Robert  Scott's 
estate.  The  petitioner  prayed  that  it  might  be  declared  whether 
Augusta  Murray  was  entitled  to  an  absolute  interest  in  the  annuity  of 
£300  for  her  life,  and  the  other  annuity  of  £300  until  she  married,  and 
in  the  £12,500,  or  whether  she  was  only  entitled  thereto,  respectively, 
in  the  event  of  her  attaining  21. 

Mr.  Jacob,  for  the  petitioner,  said  that,  under  the  will  of  Robert 
Scott,  Charles  Scott  Murray  could  not  make  any  appointment  in  favor  of 
his  children,  which  wculd  give  them  a  vested  interest  before  they  attained 
21  ;  and,  consequently,  the  intermediate  dividends  of  the  sums  of  stock 
mentioned  in  the  petition,  belonged  to  the  petitioner. 

Mr.  G.  Richards  and  Mr.  Mutcham,  for  the  infant  defendant,  Augusta 
Murray,  contended  that  the  infant  defendant  took  a  present  interest  in 
the  two  annuities  of  £300,  and  the  sum  of  £12,500. 

They  said  that  Robert  Scott,  in  that  part  of  his  will  on  which  the 
question  arose,  used  the  word  transfer  which  implied  a  present  interest ; 
that  according  to  the  construction  contended  for  on  the  petitioner's 
behalf,  the  infant's  father  could  not  have  made  a  settlement  on  her,  if 
she  had  married  under  21  :  that  Robert  Scott,  in  disposing  of  his  property 
in  default  of  appointment,  to  the  eldest  son,  if  there  should  be  one,  other- 
wise to  all  the  daughters  of  Charles  Scott  Murray,  did  not  mention  the 
age  of  21.     They  cited  Wadley  v.  North,  3  Ves.,  364. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Russell  appeared  for  the  trustees. 

Vice- Chancellor : — The  original  testator  gives  his  residuary  estate  to 
the  trustees,  in  trust  to  pay  the  income  to  his  nephew,  Charles  Scott  Mur- 
ray, for  his  life,  and,  after  his  decease,  to  transfer  the  whole  to  the  children 
of  his  nephew  on  the  day  of  their  attaining  the  age  of  21  years:  there  is, 
therefore,  no  time  of  payment  disannexed  from  the  gift  ;  but  the  time  of 
payment  is  so  annexed  to  the  gift  that  it  is  necessary  for  the  children  to 
attain  21,  in  order  to  entitle   them  to  take   any    share  of  the  property 
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under  an  appointment  by  their  father.  The  testator  then  proceeds  to 
dispose  of  his  property  in  default  of  appointment  5  but  the  words:  "And 
in  default  of  such  appointment,  &c,"  which  ho  uses  for  that  purpose,  do 
not  begin  a  new  sentence,  but  are  governed  by  the  preceding-  word 
"  transfer  ;"  and  then  he  gives  the  property  over,  on  a  failure  of  issue 
generally  or  in  the  event  of  none  of  the  issue  attaining  21.  Charles 
Scott  Murray  might,  under  his  uncle's  will,  appoint  the  shares  in  which 
his  children  were  to  take  the  trust  property ;  but  he  could  not  vary  the 
time  at  which  they  were  to  take  those  shares ;  and  as  I  am  of  opinion, 
that  no  child  could  take  a  share  unless  it  was  a  child  who  should  attain  21, 
all  that  can  be  done,  at  present,  with  respect  to  Augusta  Murray's  inter- 
est, is  to  secure  in  Court  sufficient  sums  of  stock  to  produce  the  two 
annuities  of  £300  and  the  £  12,500,  in  case  she  shall  eventually  become 
entitled  to  them  by  attaining  21. 

Devise  to  a  corporation  and  other  trustees  upon  trust  to  distribute 
the  rents  and  profits  annually,  on  a  certain  day,  amongst  certain  families, 
according  to  their  circumstances,  as  in  the  opinion  of  the  trustees  they 
might  need  such  assistance,  whose  names  were  thereinafter  men- 
tioned, viz.  (naming  twenty-four  persons)  ; — Held,  first,  not  necessarily 
void  for  uncertainty  ;  secondly,  not  void  as  tending  to  create  a  per- 
petuity; thirdly,  a  beneficial  interest  in  persons  who  might  lawfully  take 
land  by  devise,  and  therefore  not  void  within  the  statute  of  mortmain. — 
Liley  v.  Hey,  1  Hare's  Rep.,  p.  580.     (1843.) 

Francis  Liley,  by  his  will  dated  the  23d  of  April,  1837,  devised  his 
real  estate,  in  the  county  of  York,  to  the  vicar  and  churchwardens 
of  Kirkburton,  and  their  successors,  and  certain  other  trustees,  their 
heirs  and  assigns,  upon  trust  to  receive  the  rents,  and  make  thereout 
certain  annual  payments,  and  to  "  apply  the  remainder,  if  any,  in  manner 
and  form  following,  that  is  to  say,  on  every  1st  of  December,  or  St. 
Thomas's  Day,  to  distribute  amongst  certain  families,  according  to  their 
circumstances,  as  in  the  opinion  of  the  said  trustees  they  may  need  such 
assistance,  whose  names  are  hereinafter  mentioned  :  viz. — William  Cop- 
ley,  Kirkburton,  weaver ;  Charles  Lockwood,  ditto,  ditto  ;  William  Davy, 
Sen.,  ditto,  spinner  ;  Betty  Haywood,  ditto  ;  and  twenty  other  persons, 
named  and  described  in  like  manner — making  in  the  whole  twenty-four 
persons. 

Mr.  Rogers,  for  the  plaintiff,  insisted  that  the  devise  was,  and  was 
evidently  intended  to  be,  for  charitable  purposes,  and  therefore  void. — 
Baker  v.  Sutton,  1  Keen,  224  ;  that  it  was  uncertain,  inasmuch  as  it  was 
scarcely  possible  to  execute  a  trust  for  the  benefit  of  a  large  number  of 
persons  according  to  their  need  and  circumstances,  and  still  less,  where 
the  gift  was  not  to  the  persons  themselves,  but  to  their  families. — Mor- 
tice v.  Bishop  of  Durham,  9  Ves.,  399  ;  and  that,  even  if  the  two  former 
difficulties  were  removed,  there  would  still  remain  the  objection,  that 
such  a  trust  would  tend  to  create  a  perpetuity — an  objection  which  was 
fatal  to  the  devise  altogether,  for  it  could  not  be  severed  and  sustained 
as  good  in  part  only. — Leake  v.  Robinson,  2  Met.,  389  ;  Ibbetson  v.  Ibbet- 
son,  10  Sim.,  515. 

Mr.  Elmsley,  for  the  defendants  claiming  under  the  residuary  devise. 
32 
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— The  parties  to  whom  the  beneficial  interest  in  the  residuary  real  estate 
is  given,  are  persons  who  are  competent  to  take  the  interest  which  is 
devised  in  trust  for  them.  What  rule  of  law  interposes  to  prevent  them  1 
And,  if  the  devise  be  good,  the  court  will  not  allow  it  to  fail  for  want  of 
a  proper  trustee.  Nor  is  there  any  uncertainty,  for  the  court  has  found 
no  difficulty  in  putting  a  construction  on  the  term  "  family." — Wright  v. 
Jitkyns,  17  Pies.,  "261  ;  Brown  v.  Higgs,  8  Ves.,  573.  There  is  no  neces- 
sary tendency  to  a  perpetuity.  The  persons  entitled  under  the  gift,  or 
at  least  many  of  them,  are  now  living,  and  are  in  a  position  to  take 
immediately  the  benefit  of  the  gift;  and  such  a  mode  may  be  adopted 
of  carrying  the  trust  effect  as  shall  not  transgress  any  rule  of  law. — 
Banks  v.  Le  Despencer,  10  Sim.,  589. 

Vice-Chancellor : — The  testator,  by  his  will,  devised  his  real  estate 
to  trustees,  upon  trusts  which,  as  the  same  are  expressed  in  his  will, 
completely  exhaust  the  beneficial  interest  in  those  estates.  The  plaintiff 
is  the  heir-at-law  of  the  testator,  and  by  the  will  he  insists  that  some  of 
the  trusts  declared  by  the  will  are  void,  and  that  he,  as  the  heir-at-law, 
is  entitled  to  the  beneficial  interest  iri  the  real  estate,  so  devised  upon 
trusts  which  are  void.  The  question  before  me  is  on  the  ultimate  trusts 
declared  by  the  will,  of  the  rents  and  profits  of  the  real  estates,  which 
are  directed  to  be  distributed  annually  by  the  trustees,  among  certain 
families,  according  to  their  circumstances  or  need.  (His  Honor  stated 
the  words  of  the  devise.) 

The  heir-at-law,  in  this  case,  contends  that  this  gift  is  void,  upon 
three  distinct  grounds  :  first,  as  a  devise  for  charitable  purposes,  within 
the  statute  ;  secondly,  for  uncertainty  as  to  the  objects  intended  to  take  ; 
and,  thirdly,  as  tending  to  a  perpetuity. 

In  order  to  try  the  validity  of  the  first  of  these  objections,  I  shall 
assume  that  the  other  two  cannot  be  sustained  as  objections  to  the 
devise  ;  and,  upon  this  assumption,  I  am  clearly  of  opinion,  that  the 
devise  is  nothing  more  than  a  beneficial  devise  to  objects,  who,  whatever 
their  situation  in  life  may  be,  are  objects  to  whom  he  might  lawfully 
transfer  an  interest  in  his  real  estate  by  his  will.  With  respect  to  the 
second  objection,  I  have  referred  to  Lord  Eldon's  observations  in  Wright 
v.  Atkyns,  T.  &?  R.,  156,  showing  the  great  difficulty  of  giving  a  definite 
ineaning  to  the  word  "  family,"  except  in  those  cases  in  which  decision 
has  affixed  such  a  definite  meaning  to  the  word.  In  this  case,  I  incline 
strongly  to  think  that  the  testator  has  removed  the  difficulty  by  himself 
putting  a  construction  upon  the  word.  I  incline  strongly  to  think  that, 
upon  this  will,  the  persons  the  testator  has  named  in  the  will  are  the 
objects  of  his  bounty,  and  that  I  should  only  be  following  the  testator's 
direction  in  putting  this  construction  upon  the  will.  But  if  that  were 
not  so,  the  cases  of  Barnes  v.  Patch,  8  Ves.,  604 ;  Cruwys  v.  Coleman,  9 
Ves.,  319;  and  Grant  v.  Lynam,  4  Russ.,  292,  are  authorities  that  the 
court  can  and  will  put  a  construction  upon  the  word  "  family,"  where  it 
may  be  reasonably  done,  rather  than  that  a  devise  should  be  void.  This 
view  of  the  case  disposes  of  the  third  objection,  at  least  during  the  lives 
of  the  parties  named  in  the  will,  who,  under  a  construction  to  be  put 
upon  the  word  "  family,"  might  claim  an  interest  under  the  will,  imme 
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diately  upon  the  death  of  the  testator.  I  admit  that  where  a  future 
interest  in  an  estate  is  so  given,  that  by  possibility  it  may  not  take 
effect  in'  possession  until  a  period  more  remote  than  the  law  allows, 
a  devise  may  be  void  from  the  beginning,  as  tending  to  a  perpetuity. 
But  where  the  will  declares  that  objects  are  to  take  in  succession,  there 
is  no  reason  why  I  should  hold  the  will  void,  as  to  those  objects  to  whom 
an  interest  not  extending  beyond  their  own  lives  is  given  immediately 
at  the  testator's  death. 

I  cannot  decide  anything  with  respect  to  the  interests  of  the  per- 
sons named  in  this  trust,  without  knowing  what  the  facts  of  the  case  are, 
with  regard  to  them,  and  their  children,  and  other  descendants.  The 
defendants  must  make  such  inquiries  as  will  elicit  the  facts  necessary  to 
enable  me  to  apply  the  will  to  the  circumstances  of  the  case,  if  the 
circumstances  should  admit  of  such  application. 

A  testator  intending  to  execute  a  codicil,  signed  the  same  while 
lying  in  bed,  there  being  present  in  the  room  the  two  witnesses  who 
attested  the  codicil;  the  curtains  at  the  foot  of  the  bed  being  drawn  at 
the  time,  one  of  the  witnesses  could  not  actually  see  the  testator  sign 
his  name,  nor  could  the  testator  see  that  witness  subscribe  the  codicil  as 
attesting  it :  Held,  that  the  testator  and  the  witness  signed  their  names 
in  the  presence  of  each  other,  as  required  by  the  Stat.,  1  Vict.,  c.  26, 
s.  9.—J\Tewto?i  Sr  Thomas  v.  Clarke,  2  Curteis'  Rep.,  320.     (1812.) 

This  was  a  question  as  to  the  admission  of  an  allegation,  propound- 
ing a  paper  as  a  codicil  to  the  will  of  Patrick  Persee,  who  died  in  June, 
1839.  The  question  wasj  whether  the  codicil  was  duly  executed  under 
the  statute,  1  Vict.,  c.  26.  It  was  alleged,  that  on  the  8th  of  April,  1839, 
the  deceased  being  theft  confined  to  his  bed,  directed  his  nephew,  who 
was  the  residuary  legatee  in  the  will,  to  prepare  a  codicil,  increasing  the 
legacy  of  a  servant  from  £60  to  £100,  which  he  prepared  accordingly, 
and  brought  to  the  deceased  in  his  bed-room,  which  was  small,  the  bed 
standing  with  the  foot  towards  the  fire-place.  During  the  execution  of 
the  codicil  by  the  deceased,  the  curtains  of  the  bed  were  drawn  open  on 
both  sides,  but  closed  at  the  foot  of  the  bed.  Two  small  tables  were  in 
the  room,  one  at  the  foot,  and  the  other  at  the  side  of  the  bed.  When 
the  nephew  returned  with  the  codicil  (which  he  had  prepared  in  another 
room), — into  the  deceased's  bed-chamber,  he  read  the  same  over,  in  the 
presence  of  White,  the  deceased's  footman,  Clarke,  the  servant  whose 
legacy  was  increased  by  the  codicil,  and  the  nurse  to  the  deceased,  who, 
in  their  presence  and  hearing,  expressed  his  approbation  thereof ;  the 
deceased  then  signed  the  codicil,  in  the  presence  of  the  same  persons, 
except  that  one  of  them  (White  the  footman)  did  not  actually  see  him 
sign  the  paper,  as  he  was  standing  by  the  fire,  where  the  curtains  of  the 
bed  were  closed.  The  nephew  then  subscribed  his  name,  as  attesting 
the  execution,  and  proposed  that  White  should  do  the  same  ;  previous 
to  which,  he. again  read  the  paper  to  White,  in  the  presence  and  hearing 
of  the  testator.  White  then  attested  the  codicil,  signing  it  upon  the 
small  table  placed  between  the  foot  of  the  bed  and  the  fire,  where  the 
curtains  were  still  closed,  so  that  the  testator  might  not  have  seen 
him  sign. 
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The  Queen's  Advocate  and  Haggard  opposed  the  allegation.  The 
question  is,  whether  this  is  a  good  execution  under  the  9th  section  of 
jhe  Act,  which  requires  that  the  signature  of  the  testator  shall  be  made 
or  acknowledged  in  the  presence  of  the  witnesses,  who  shall  subscribe 
the  will  in  the  presence  of  the  testator,  the  intention  of  the  statute 
being  that  the  testator  and  the  witnesses  should  see  each  other  sign 
their  names.  Under  the  statute  of  Frauds,  a  constructive  presence  was 
allowed,  but  in  the  cases  determined  under  that  Act,  it  was  held,  that 
the  testator  should  be  in  such  a  situation  that  he  might  see  the  wit- 
nesses. In  the  present  case,  the  witness  was  not  within  the  reach  of 
the  organs  of  sight  of  the  testator. — Shires  v.  Glascock,  2  Salk.,  688  ; 
Casson  v.  Dade,  1  Bro.  Ch.  Cas.,  98  ;  Doe  dem.  Wright  v.  Manifold,  1  Mault 
Sf  Selw..  294  ;  Winchelsea  v.  Wauchope,  3  Rtiss.,  441,  (The  Duke  of 
Roxburgh's  will),  where  the  Master  of  the  Rolls  said,  "  the  Duke  might 
have  seen  what  the  witnesses  were  doing."  Here  the  witness  and  the 
testator  could  not  see  each  other. 

Addams  and  Robertson,  in  support  of  the  allegation.  The  whole 
question  turns  upon  the  word  "  presence."  The  statute  does  not  require 
that  the  testator  should  actually  see  the  witnesses  sign ;  the  cases 
referred  to  turned  upon  the  question  of  constructive  presence  ;  here  the 
persons  were  in  the  actual  presence  of  each  other ;  if  they  are  in  the 
same  room,  that  will  satisfy  the  Act.  In  Tod  v.  Winchelsea,  2  Carr.  Sf 
P.,  491,  Lord  Tenterden  held,  that  it  was  not  absolutely*  necessary 
that  the  testator  should  see  the  witnesses,  since  he  might  be  blind. 

Sir  Herbert  Jenner : — The  word  "present"  occurs  in  the  statute  of 
Frauds,  and  the  meaning  of  that  word  has  been  a  subject  of  discussion 
in  the  cases  referred  to.  In  the  present  case,  the  first  consideration  is, 
under  what  circumstances  the  execution  took  place.  It  took  place  in 
the  chamber  where  the  deceased  lay,  which  was  small  (not  a  large  one, 
where  he  could  not  see  what  was  going  on),  and  the  probability  is,  that 
all  that  was  going  on  was  heard  by  the  deceased,  the  bed-curtains  being 
open  on  both  sides,  and  only  closed  at  the  foot,  to  screen  him  from  the 
fire.  All  the  other  requisites  of  the  Act  were  complied  with,  but  it  is 
said  White  could  not  see  the  testator  sign  his  name,  nor  the  testator  see 
him  attest  his  signature.  To  be  sure  it  appears  somewhat  strange  to 
say,  that  what  was  done  by  a  person  in  the  same  room,  and  in  the 
hearing  of  another  person,  was  not  in  his  presence.  As  far  as  the  words 
of  the  Act  go,  I  should  be  of  opinion,  without  reference  to  the  case,  that 
the  witness  being  in  the  same  room,  was  present.  The  object  of  the 
Act  is  to  prevent  the  substitution  of  another  paper,  and  that  no  fraud 
should  be  practised  on  the  deceased.  I  should,  therefore,  hold,  that  this 
is  a  sufficient  attestation  in  the  presence  of  the  testator,  and  a  sufficient 
compliance  with  the  Act  of  Parliament. 

The  several  cases  referred  to,  were  questions  under  the  statute  of 
Frauds,  where  wills  were  attested  in  a  different  room  from  that  where 
the  testator  was.  In  one  of  those  cases,  (that-  of  Cassoti  v.  Dade),  the 
doctrine  of  constructive  presence  was  carried  to  a  great  length,  for  the 
testatrix  executed  the  will  in  her  carriage,  standing  at  the  office  of  her 
solicitor,  the   witnesses  retiring  into  the  office  to  attest  it,  and  it  being 
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proved  that  the  carriage  was  accidentally  put  back,  so  that  she  was  in, 
such  a  situation  that  she  might  see  the  witnesses  sign  the  will  through 
the  window  of  the  office  ;  and  this  was  held  to  be  tantamount  to  being 
present :  she  had  not  ordered  her  carriage  to  be  put  back,  and  yet  it  was 
held  that  the  attestation  was  constructively  in  her  presence.  In  this 
case  no  suspicion  of  fraud  can  be  suggested ;  the  party  employed  the 
residuary  legatee  to  prepare  the  codicil,  and  he  will  be  a  sufferer  to  the 
extent  of  the  legacy. 

I  am  of  opinion,  that  under  the  Act,  where  a  paper  is  executed  by 
the  deceased,  in  the  same  room  where  the  witnesses  are,  and  who  attest 
the  paper  in  that  room,  it  is  an  attestation  in  the  presence  of  the 
testator,  although  they  could  not  actually  see  him  sign,  nor  the  testator 
actually  see  the  witnesses  sign  ;  and  if  the  facts  pleaded  in  this  allega- 
tion are  proved  to  the  satisfaction  of  the  Court,  I  must  pronounce  for 
the  validity  of  the  codicil. 

Allegation  admitted. 

The  executors  afterwards  took  probate  of  the  codicil. 

The  deceased  signed  her  will  by  a  mark,  in  the  presence  of  one  wit- 
ness, who  subscribed  the  will  as  attesting  it,  and  on  a  subsequent  day 
she  acknowledged  her  signature  in  the  presence  of  that  witness,  and  of 
another,  who  also  subscribed  the  will,  but  the  former  witness,  did  not 
again  subscribe  the  will.  Probate  refused.  In  the  goods  of  Ann  Allen, 
widow,  deceased. — 2  Curteis'  Rep.,  331.     (1842.) 

Ann  Allen,  the  deceased,  died  on  the  29th  of  January,  1839.  On 
the  29th  of  December  preceding,  she  executed  her  will,  by  making  her 
mark  thereto,  in  the  presence  of  William  Tuck,  who  then,  in  her  pre- 
sence, subscribed  his  name  as  witness.  On  the  7th  of  January,  Amy 
Lake  Overton  having  arrived  at  the  deceased's  house  from  Bristol,  the 
deceased,  in  her  presence,  and  in  that  of  William  Tuck,  both  of  whom 
were  present  at  the  same  time,  acknowledged  her  said  will,  and  her 
aforesaid  mark,  and  Amy  Lake  Overton  then  signed  her  name  as  a  wit- 
ness thereto,  in  the  presence  of  the  deceased,  and  of  William  Tuck, 
who  did  not  again  attest  the  will. 

Sir  Herbert  Jenner: — The  Act  requires  that  the  signature  "  shall  be 
made  or  acknowledged  by  the  testator,  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  that  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator."  Here  the 
deceased  made  her  mark  in  the  presence  of  one  witness  only,  who  attested 
it,  and  afterwards,  on  a  subsequent  day,  acknowledged  her  signature  in 
the  presence  of  the  same  witness,  who  did  not  then  subscribe  it,  and 
of  another  who  did.  The  natural  construction  of  the  words  of  the  Act, 
which  are  in  the  future  tense,  seems  to  be  that,  when  the  signature  is 
made  or  acknowledged,  the  witnesses  shall  then  attest  it,  not  one  at  one 
time  and  one  at  another.  The  act  does  not  expressly  require  that ;  but  are 
the  words,  "  shall  attest,"  equivalent  to  "shall  have  attested V  Suppose 
both  the  witnesses  had  subscribed  the  will  singly  at  different  times,  and 
the  deceased  had  afterwards  acknowledged  her  signature,  would  that 
have  been  sufficient  1 

I  doubt  whether  this  is  a  sufficient  compliance  with  the  Act,  and  I 
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must  reject  the   motion.      Had  not  the  property  been  so  small  (under 
jGIOO)  I  should  have  directed  the  paper  to  be  propounded. 

VOLUNTARY  ASSIGNMENT  FOR  BENEFIT  OF  HEIRS. 

M,,  who,  in  the  event  of  surviving  her  daughter,  and  of  tne  death 
of  her  daughter  without  issue,  would,  as  next  of  kin,  be  entitled  to  a 
fund  which  was  vested  in  trustees,  executed  a  voluntary  assignment  of 
her  interest  in  the  fund  to  the  husband  of  the  daughter,  and  declared  the 
trusts  of  the  assignment,  as  to  part  for  the  benefit  of  M.  herself,  and 
as  to  another  part,  for  the  daughter's  husband  absolutely.  No  notice  of 
the  assignment  was  given  to  the  trustees.  The  daughter  afterwards  died 
without  issue,  and  the  husband  filed  his  bill  against  the  trustees  and  M. 
to  compel  the  performance  of  the  trust. 

Held,  that  the  voluntary  assignment  did  not  create  a  trust  which  a 
court  of  equity  would  enforce  ;  and  the  bill  was  dismissed. — Meek  v. 
Kettlewell,  1  Hare's  Rep.,  464.     (1843.) 

John  Kettlewell,  by  his  will,  dated  the  fourth  of  August,  1838,  de- 
vised all  his  real  estate  to  the  trustees,  upon  trust  to  pay  the  rents, 
issues,  and  profits  thereof,  to  his  daughter,  Hannah  Kettlewell,  during  her 
life,  for  her  sole  and  separate  use;  and  after  her  decease  he  directed  that 
his  said  trustees  should  stand  seized  of  his  said  real  estate  in  trust  for  such 
child  or  children  of  his  said  daughter,  living  at  her  decease,  as  she  should 
by  will  appoint,  and  in  default  of  appointment  in  trust  for  such  child  or 
children  in  equalshares,  and  in  default  of  such  issue,  upon  such  trusts 
as  his  daughter  should  by  will  appoint.  And  the  testator  bequeathed  to 
the  said  trustees  the  sum  of  £  11,000,  upon  "trust,  to  place  the  same  out 
at  interest  upon  government  or  real  securities,  and  directed  that  they 
should  stand  possessed  of  the  same,  and  the  dividends  and  interest  thereof 
upon  the  same  trusts,  in  favor  and  for  the  benefit  of  his  said  daughter 
and  her  children,  as  are  thereinbefore  declared  of  his  real  estate,  or 
as  near  thereto  as  the  nature  of  the  property  and  the  rules  of  law  would 
admit ;  but  if  his  said  daughter  should  have  no  child  living  at  her 
decease,  then  as  to  the  sum  of  j£100  (part  of  the  said  sum  of  £11,000) 
in  trust  for  R.  L.  Dawson,  and  as  to  the  residue  of  the  said  sum  of 
£  11,000,  in  trust  for  the  next  of  kin  of  the  testator's  course  of  distribu- 
tion according  to  the  statute,  the  testator  appointed  the  same  trustees 
the  executors  of  his  will. 

On  the  11th  of  March,  1839,  the  testator  died,  leaving  the  defendant, 
Mary  Kettlewell,  his  widow,  and  also  the  said  Hannah,  surviving.  The 
will  was  proved  by  the  executors,  and  the  £  11,000  was  duly  invested  in 
their  names. 

On  the  20th  of  June,  1839,  Hannah,  the  daughter,  married  the 
plaintiff*,  J.  Meek,  the  younger. 

By  an  indenture,  dated  the  10th  of  September,  1839,  and  made 
between  the  defendant,  Mary  Kettlewell,  of  the  first  part,  and  the  plaintiff" 
of  the  second  part,  reciting  the  will  of  the  testator  and  his  death,  and 
that  the  said  defendant,  in  the  event  of  the  death  of  the  testator's 
daughter  without  leaving  issue  her  surviving,  would  become  entitled  to 
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the  residue  of  the  £ll,000,'as  the  next  of  kin  of  her  said  daughter,  and 
reciting  that  the  said  defendant  had  contracted  and  agreed  with  the 
plaintiff  to  grant  and  assign  the  residue  of  the  £  11,000  to  him,  his  exe- 
cutors, administrators  and  assigns,  it  was  witnessed  that,  in  pursuance 
of  the  said  contract,  and  in  consideration  of  the  natural  love  and  affec- 
tion of  the  said  defendant  for  the  plaintiff,  as  the  husband  of  her  daughter, 
and  in  consideration  also  of  the  sum  of  10s.  by  the  said  James  Meek,  the 
younger,  to  the  said  defendant  paid,  the  receipt  whereof  was  thereby 
acknowledged,  the  said  defendant,  Mary  Kettlewell,  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  all  that  the  said  reversionary,  or  expectant 
estate  of  her  the  said  defendant,  of,  in,  and  to  the  said  sum  of  £11,000 
(after  paying  thereout  the  said  sum  of  £100),  and  every  part  thereof, 
and  all  interest  and  proceeds  thereafter  to  grow  due  or  become  payable 
for  the  same,  upon  trust,  as  to  the  said  sum  of  £100  (parcel  of  the  said 
sum  of  £11,000),  for  the  said  R.  L.Dawson,  according  to  the  purport  of 
the  said  will, — as  to  the  sum  of  £3,000,  other  parcel  of  the  said  sum  of 
£11,000,  in  trust  for  the  said  defendant,  her  executors,  administrators  or 
assigns,  to  and  for  her  and  their  own  absolute  use  and  benefit, — and  as  to 
the  sum  of  £7,900  (the  residue  of  the  said  sum  of  £11,000),  intrust  for  the 
plaintiff  himself,  his  executors,  administrators  and  assigns,  to  and  for 
his  and  their  own  absolute  use  and  benefit,  and  for  the  better  enabling 
the  plaintiff  to  receive  and  take  the  said  money  and  premises,  the  said 
defendant  constituted  him,  his  executors,  administrators,  and  assigns, 
her  attorney  and  attorneys  irrevocable,  in  her  name  to  demand,  receive, 
and  take  the  said  premises  of  and  from  the  said  trustees,  or  whom  else 
it  should  concern  to  pay  or  transfer  the  same,  upon  the  decease  of  the 
said  Hannah,  the  daughter  of  the  said  testator,  without  issue  her  sur- 
viving ;  and  then  followed  the  usual  power  to  the  plaintiff  to  give  effec- 
tual receipts  for  the  moneys  which  he  should  receive,  and  the  common 
covenants  for  good  title,  and  for  further  assurance. 

On  the  21st  December,  1839,  the  plaintiff  signed  a  memorandum  on 
the  back  of  the  indenture  of  the  10th  of  September,  1839,  which  was 
in  the  following  words  : 

"  Memorandum, — That  I,  the  within  named  James  Meek,  the  younger, 
at  the  request  of  the  within  named  Mary  Kettlewell,  and  upon  condition 
that  the  will  of  my  dear  wife,  Hannah,  dated  the  23d  day  of  August  last 
past,  shall  remain  valid,  unrevoked,  unaltered,  and  uncancelled,  at  the 
time  of  my  said  dear  wife's  death,  have  agreed,  and  do  hereby  agree,  to 
allow  and  pay  to  the  said  Mary  Kettlewell,  the  further  sum  of  £3,000  out 
of  the  within  named  sum  of  £7,900.  Witness  my  hand,  this  21st  day  of 
December,  1839." 

On  the  7th  of  January,  1840,  Hannah,  the  plaintiff's  wife,  died  with- 
out issue,  and  thereupon  defendant,  her  mother,  became,  under  the  limi- 
tation in  the  will,  entitled  to  the  £11,000,  subject  to  the  payment  of 
£100  to  Dawson. 

The  fund  remained  standing  in  the  names  of  the  trustees,  appointed  by 
the  testator.  It  did  not  appear  that  any  notice  had  been  given  to  the  trus- 
tees, either  of  the  assignment  of  the  10th  of  September,  or  of  the  subse- 
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quent  endorsement  thereon.  The  defendant,  Mary  Kettlewell,  did  not  con- 
sent to  the  application  of  the  fund  according  to  the  terms  expressed  by  the 
assignment,  or  the  memorandum  ;  and  the  trustees  declined  to  act  in 
conformity  with  those  instruments  without  her  sanction.  The  bill  was 
then  filed  against  the  widow  and  the  trustees,  praying  that  the  perform- 
ance of  the  trusts  of  the  indenture  of  assignment  might  be  decreed. 

Argument  for  the  Plaintiff: — The  Court  is  not  called  upon  to  inter- 
fere for  the  purpose  of  giving  effect  to  an  imperfect  transaction,  or  even 
to  compel  a  party  to  perform  a  voluntary  contract.  The  declaration  of 
trust  is  perfect, — the  interest  in  the  property  to  which  it  relates  is 
equitable,  and  not  capable  of  any  other  mode  of  transfer  ;  and  it  is  not 
necessary  to  require  any  further  act  to  be  done  by  the  assigner.  The 
assignment  points  out  the  duties  of  the  trustees  in  respect  to  the  fund  ; 
the  trustees  would  be  justified  in  acting  upon  the  assignment,  and  they 
are  bound  to  act  upon  it.  All  that  the  plaintiff"  seeks,  therefore,  is  to 
compel  the  trustees  to  perform  a  trust  in  the  manner  which  the  cestui 
que  tiust  has  directed,  and  which  the  trustees  can  have  no  ground  for 
resisting.  If  the  cestui  que  trust  should  see  ground  or  occasion  to 
repudiate  the  transaction,  it  is  for  the  cestui  que  trust  to  institute  a  suit 
for  the  purpose  of  cancelling  the  instrument  or  averting  its  conse- 
quences, Colmanv.  Sarel,  3  Bro.  C.  C,  12,  S.  C.  \,p.  66,  Ed.  10.  Ves. 
Jun.,  50  ;  Ellison  v.  Ellison,  6  Ves.,  656;  Jintrobus\.  Smith,  12  Ves., 
39.  Pulvertoft  v.  Pulvertoft,  18  Ves.,  81 ;  Buckle  v.  Mitchell,  18  Ves., 
100.  Ex  Parte  Pye,  Ex  Parte  Dubost,  18  Ves.,  140  ;  Sloan  v.  Cadogan, 
Sug.  V.  Sr  P.,  Jlpp.  27;  Jones  v.  Croucher,  1  Sim.  Sr  St.,  315  ;  Fortescue 
v.  Barnett,  3  Myl.  Sr  K.,  36  ;  Collinson  v.  Patrick,  2  Keen,  123. 

For  the  Defendant,  Mary  Kettlewell : — Argued  first,  that  she  had  not 
either  at  the  time  of  making  the  instrument  of  September,  1839,  or  at 
the  time  of  making  the  subsequent  memorandum,  any  interest  which 
could  pass  by  release  or  assignment ;  it  was  a  mere  possibility,  and 
clearly  distinguishable  from  an  expectant  interest  which  might  be 
assigned  for  value. 

Secondly,  the  object  of  the  suit  is  to  enforce  the  performance  of  a 
voluntary  contract,  and  one  which  is  necessarily  executory.  The  trus- 
tees of  the  fund  were  not  trustees  on  behalf  of  the  defendant,  at  the 
time  the  instrument  was  executed.  Taken  as  a  declaration  of  trust,  the 
instrument  could  only  apply  to  some  interest  which  existed  at  the  time 
it  was  made.  The  character  of  a  declaration  of  trust,  which  is  sought 
to  be  imputed  to  it,  cannot  be  implied  from  the  circumstances  which 
have  since  happened.  That  the  Court  will  not  enforce  a  voluntary  con- 
tract, as  against  the  party  making  it,  is  clear. — Moth  v.  Frome,  Jimb.,  394  ; 
Beckley  v.  JYewland,  2  P.  Wins.,  182 ;  Higdon  v.  Williamson,  3  P.  Wms , 
132;  Grey  v.  Kentish,  1  Jltk.,  280;  Wright  v.  Wright,  1  Ves.,  409; 
Carlcton  v.  Leighton,  3  Mer.,  667  ;  Wethered  v.  Wethered,  2  Sim.,  183  ; 
Hyde  v.  White,  5  Sim.,  524  ;  Lyde  v.  Mynn,  1  Myl.  Sr  K.,  683  ;  Wheatly 
v.Purr,  1  Keen.,  551  ;  Tuff  mil  v.  Constable,  8  Sim.,  69;  Halloway  v 
Headington,  8  Sim.,  324;  Co.  Litt.  (Butler),  265,  a.n.1. 
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ABANDONMENT. 


May  not  a  title  be  lost  by  abandonment  1 

It  inay,  and  if  so,  it  falls  back  to  the  state  ;  but  is  never  thereby 
transferred  to  an  adverse  claimant.  Nor  can  a  stranger  who  discovers 
another  unsatisfied  warrant  in  the  hands  of  the  deputy-surveyor  or  else- 
where, after  any  lapse  of  time  from  its  date,  assume  the  ownership  of  it, 
and  have  it  surveyed  for  himself. — Orr  v.  Cunningham,  4  Watts  and  Ser- 
geant's Reports,  294.  (1843.) 

ACCORD  AND  SATISFACTION. 

An  accord  must  be  executed  in  all  its  parts,  before  it  can  produce  sat- 
isfaction. An  Accord  executory  constitutes  no  bar. — Crary  v.  Ashley  and 
Beebc,±  Arkansas  Reports,  203.  (1843.) 

ACT  OF  ASSEMBLY. 

The  Commonwealth  may  pass  a  retrospective  law  impairing  her  own 
right,  and  therefore  a  supplementary  Act,  passed  after  a  forfeiture  incurred 
to  the  Commonwealth  under  a  former  Act,  declaring  it  not  to  be  incurred 
by  the  true  intent  and  meaning  of  the  former  Act,  releases  the  penalty. — 
Davis  v.  Dawes,  4  Watts  and  Sergeant's  Reports,  p.  401.  (1843.) 

ACTION.— PROMISSORY  NOTE. 

The  selling  of  a  promissory  note  by  one  who  has  caused  it  to  be  en- 
dorsed by  a  minor,  without  erasing  the  endorsement  or  otherwise  making 
it  appear  on  the  note  that  the  endorsement  is  not  to  be  relied  on  is,  if  un- 
explained, a  representation  to  all  subsequent  holders,  that  the  endorsement 
constitutes  a  valid  contract.  And  though  the  seller  gives  notice  to  the  first 
purchaser  that  the  endorsement  is  worthless,  yet  if  such  purchaser  sells 
33 
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the  note  without  disclosing  the  infirmity  of  the  endorsement,  his  vendee, 
if  he  suffer  therefrom,  may  maintain  an  action  for  indemnity  against  the 
first  seller.— Lobdell  v.  Buker,3  Met  calf s  Reports,  469.  (1842.) 

ADMINISTRATOR. 

The  executor  or  administrator  can  create  no  debt  against  the  estate 
of  the  deceased.  —  Davis  v.  French,  20  Maine  Reports,  p.  21.  (1843.) 

ADMIRALTY. 

In  all  proceedings  in  rem,  when  a  Court  of  Admiralty  has  jurisdic- 
tion over  the  thing  itself,  it  is  wholly  unimportant,  to  whom  it  belongs.— 
Clark  v.  The  New  Jersey  Steam  Boat  Co.,  1  Story's  Report's  531.(1842.) 

AFFIDAVIT  OF  DEFENCE. 

Upon  an  affidavit  of  defence  to  part  of  a  claim,  the  plaintiff  may  take 
judgment  for  the  residue  and  receive  it ;  and  proceed  to  issue  trial  and 
judgment  for  that  which  was  disputed. — M' 'Kinney  v.  Mitchell,  4  Watts 
and  Sergeant 's Reports, p.  25.   (1843.) 

ALTERATION  OF  INSTRUMENTS. 

If  after  the  execution  and  delivery  of  an  unattested  bond,  the  obligee, 
without  the  knowledge  and  assent  of  the  obligor,  fraudulently  and  with  a 
view  to  some  improper  advantage,  procures  a  person,  who  was  not  present 
at  the  execution  of  the  bond,  to  sign  his  name  thereto  as  an  attesting  wit- 
ness, the  bond  is  thereby  avoided  and  the  obligor  discharged. — Adams  v. 
Frye,'S  Metculf's  Reports,  p.   103.    (1843.) 

The  foregoing  decision  seems  to  be  in  accordance  with  the  following 
cases:  Jhffdjinger  v.  Shute,  16  S.  <§■  R.  44  ;  Lewis  v.  Paige,  8  Cow. 
71  ;  Finney  v.  Carwith,  18  Johnson,  499  ;  Miller  v.  Stewart,  4  Wash.  C 
C.  2G  ;  Commissioners  v.  Hannion,  J.  N.  6c  M.  554,  where  it  was  decid 
ed  that  a  material  alteration  or  interlineation  of  a  bond  after  execution 
avoided  it.  In  the  case  of  Newell  v.  Mayberry,  3  Leight,  250  ;  Mills  v. 
Starr,  2  Bailey,  359,  it  was  decided  that  if  an  instrument  be  altered  in  a 
material  part  by  the  party  claiming  under  it,  whether  a  sealed  or  unsealed 
instrument,  the  party  could  not  recover  on  it  :  and  the  following  cases, 
Mitchell  v.  Ringgold,  3  Har.  tj-  /.  150  ;  5  Mour,  31  ;  Cloud  v.  Staat,  5 
Lilt.  205;  United  States  Bank  v.  Russell,  3  Yeates,  391  ;  Pankey  v. 
Mitchell,  1  Bruse,  301,  show  most  conclusively  that  an  alteration  in  ihe 
date  or  amount  of  a  note  by  the  payee  in  any  material  point,  avoids  it  as 
to  the  maker,  even  in  the  hands  of  an  innocent  endorser  for  valuable  con- 
sideration, nor  would  it  prevent  the  avoidance,  even  though  the  day  of 
payment  be  protracted  by  the  alteration,  3  Yeates,  191,  in  the  case  of 
Homer  v.  Walks,  11  Mass.  R.  30,  it  was  held  that  where  a  person  at 
the  request  of  the  payee  put  his  name  thereto  as  a  witness,  who  was  not 
present  at  the  execution  of  a  promissory  note,  it  was  such  an  alteration  of 
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the  note  as  avoided  it.  Some  have  thought  that  if  a  note  was  originally- 
dated  wrong  by  mere  mistake,  that  an  alteration  of  the  date  without  the 
maker's  consent  would  not  render  it  invalid,  but  this  is  not  so,  for  the  altera- 
tion even  in  such  a  case  would  invalidate  the  note,  Bowers  v.  Jewell,  2  N. 
Hamp.  543  ;  so  too  in  the  case  of  Martindale  v.  Follet,  1  N.  Hamp.  95,  it  was 
decided  that  in  a  note  payable  in  "  merchantable  neat  stock"  an  insertion 
of  the  word  "  young"  after  the  word  "  merchantable,"  was  a  material  al- 
teration ;  and  if  made  by  the  promisee  designedly,  it  destroyed  the  validi- 
ty of  the  note.  Inserting  the  words  "  or  order"  in  a  note  by  the  holder 
will  avoid  it. — Stagg  v.  Pepoon,  1  N.  <%■  M .  103. 

It  will  be  perceived,  upon  an  examination  of  the  foregoing  cases,  that 
in  many  instances  a  material  alteration  of  an  instrument  after  its  execution, 
will  render  it  inoperative,  null  and  void.  But  there  are  exceptions  to  this 
rule, — as  when  the  alteration  is  made  by  the  consent  of  parties,  whether 
given  before  or  after  execution  ;  and  such  consent  may  be  proved  by 
parol,  Boardman  v.  Gore,  1  Slew.  517 ;  Wooley  v.  Constant,  4  Johns.  54  ; 
S.  P.  Ker  win's  case,  8  Cow.  118;  nor  is  a  bond  avoided  by  the  tearing 
off  of  the  seal  by  the  obligor,  fraudulently  or  innocently,  without  the  as- 
sent of  the  obligee,  Cutts  v.  United  States,  1  Gallis,  69 ;  United  States 
v.  Spaulding,  2  Mason,  474.  If  blank  spaces  be  left  to  be  filled  after 
execution,  the  consent  of  the  party  executing,  that  they  shall  be  after- 
wards filled,  is  implied,  Jordonv.  Nelson,  2  Wash.  164;  Boardman  v. 
Gore,  1  Stew.  5i7  ;  Bank  v.  Curry,  2  Dana,  142  ;  Wiley  v.  Moon,  17 
5.  $  R.  438;  Smith  v.  Crooker,  5  Mass.  538;  -S.  P.  Duncan  v.  Hodges, 
4  McCord,  239.  An  alteration  by  a  stranger,  though  material,  will  not 
render  the  instrument  inoperative,  Nichol  v.  Johnson,  10  Conn.  192,  in  the 
case  of  United  States  v.  Hatch,  1  Pain,  336.  An  alteration  in  a  bond  by 
a  clerk  in  the  custom-house  after  its  execution,  for  the  purpose  of  correct- 
ing it,  but  not  effecting  its  construction,  was  held  to  be  the  act  of  a  stran- 
ger, and  immaterial,  and  not  to  avoid  it ;  nor  do  alterations  in  an  instru- 
ment though  material  if  made'  with  consent  of  the  parties,  invalidate  it, 
Camden  Bank  v.  Hall,  2  Green,  583.  If  a  grantee  fraudulently 
make  an  immaterial  alteration  in,  or  voluntarily  destroy  his  deed ;  his 
title  to  the  land  is  not  thereby  impaired.  An  alteration  which 
does  not  vary  the  meaning  of  an  instrument  does  not  avoid  it, 
though  made  by  the  party  claiming  under  it,  Nichols  v.  Johnson, 
10  Cow.  192  ;  the  addition  of  a  word  which  the  law  would  supply 
if  it  were  not  added  to  the  writing  in  a  simple  contract,  is  not  such  an 
alteration,  either  in  matter  or  form  as  avoids  the  contract,  Slate  v.  Cilly,  1 
N.  Hamp.  97  ;  Hunt,  v.  Adams,  6  Mass.  549.  An  alteration  in  the  date 
of  an  assignment  of  a  note  does  not  affect  the  assignee's  claim  on  the 
maker,  Griffith  v.  Cox,  1  Overt.  210  ;  nor  the  addition  of  a  date  to  an 
endorsement  of  a  partial  payment,  Howe  v.  Thompson,  2  Fairf.,  152. 
The  insertion  of  the  name  of  an  obligor  in  the  body  of  a  bond,  after  he 
has  executed  it,  is  not  a  material  alteration,  as  he  would  be  held  if  it  had  not 
been  inserted,  Stone  v.  Wilson,  4  McCord,  203  ;  Fulton's  case,  7  Cow. 
484.  Whether  an  alteration  is  material  is  a  question  of  law,  and  it  is  ever 
for  the  Court  to  leave  that  question  to  the  jury,  Bowers  v.  Jewell,  2  N. 
Hamp.  543  ;   Steele  v.  Spencer,  1  Pet.  552  ;   Stevens  v.    Graham,  7  S.  Sf 
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R.  508,  and  whether  the  alteration  was  made  with  or  without  the  assent 
of  the  adverse  party,  or  before  or  after  the  execution  of  the  instrument, 
are  questions  to  the  jury,  Heffelfinger  v.  Shutc,  16  S.  &  R.  47 ;  Com- 
missioners v.  Hanmon,  N.  <Sf  M.  554  :  Bailey  v.  Taylor,  11  Conn.  R.  R. 
531  ;    Cumberland  Bank  v.  Hall,   1  Halst.  215. 

AMENDMENTS. 

Permitting  amendments  is  a  power  which  should  be  exercised  with 
great  caution  and  delicacy,  after  the  case  has  been  disposed  of,  and  the 
Court  has  adjourned.  It  is  difficult  to  limit  the  discretion  of  the  Courts, 
as  to  amendments,  within  any  certain  or  prescribed  bounds. 

Where  the  record  of  the  Circuit  Court  expressly  states  that  the  parties 
come,  by  their  attorneys,  and  the  defendants,  as  well  as  the  plaintiff,  en- 
tered their  waiver,  &c,  the  record  will  not  be  so  amended  in  this  Court, 
upon  affidavits  as  to  strike  out  the  appearance,  nor  the  decision  of  the 
Circuit  Court,  refusing  the  amendment,  reversed,  especially  where  the 
party  lay  by  for  a  year,  without  suggesting  the  error,  knowing  of  the  judg- 
ment.— McDonnald  <fy  others  v.  Watkins,  A.  D.  M.,  4  Ark.  Reports,  p. 
624.   (1843.) 

This  was  an  action  of  debt,  determined  in  the  Pulaski  Circuit  Court 
in  May,  1842,  before  the  Hon.  William  Gilchrist,  special  judge.  Wat- 
kins,  as  administrator,  sued  McDonnald,  Hempstead,  and  Conway,  on  a 
common  money  bond.  The  case  first  came  before  the  Hon.  John  J. 
Clendenin.  The  regular  judge  of  the  Court,  and  the  record  stating  that 
he  was  connected  with  the  plaintiff,  and  incompetent  to  sit,  goes  on  to 
state,  that  the  parties  came,  by  their  attorneys,  and  the  said  defendants, 
as  well  as  the  said  plaintiff,  entered  their  waiver  of  all  objections  to  the 
judge  sitting  in  the  case.  Their  previous  motion  to  quash  the  writ  was 
then  overruled.  Hempstead  formally  entered  his  appearance  and  judg- 
ment went  by  default.  This  was  on  the  18th  of  March,  1841.  On  the 
12th  of  March,  1842,  Hempstead,  in  his  proper  person,  and  Conway  by 
attorney,  filed  their  motion  to  amend  the  record,  and  the  case  was  certified 
that  a  special  judge  might  be  appointed.  The  ground  of  the  motion  was 
stated  to  be,  that  the  attorneys  who  filed  the  motion  to  quash  the 
writ,  and  who  entered  the  waiver  did  not  represent  Conway, 
and  that  he  neither  in  person  or  by  attorney  had  appeared  in  the 
case.  The  motion  was  supported  by  several  affidavits,  clearly  sufficient 
to  establish,  as  far  as  oral  testimony  could  establish,  the  fact  that  Con- 
way had  never  raised  in  person,  the  objections  to  the  judge,  nor  authoriz- 
ed any  attorney  to  do  it. 

Other  affidavits  seemed  equally  as  clearly  to  establish  that  the  coun- 
sel had  waived  it  for  Conway.  On  the  motion  to  amend,  the  plaintiff 
introduced  as  evidence  :  the  defendants  objecting,  an  execution  on  the 
judgment,  Sheriff's  return  thereon,  delivering  bonds  executed  by  Hemp- 
stead and  Conway,  appraisement  of  property  levied  on,  &c.  The  motion 
to  amend  was  overruled,  and  the  defendants  brought  error,  and  in  this 
Court  applied  to  be  permitted  to  amend  the  record,  by  striking  out  the 
appearance  and  waiver  by  Conway. 
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Hempstead  and  Johnson  for  plaintiffs  in  error. 

The  consent  of  attorneys,  supposing  such  consent  to  have  been 
given,  was  not  sufficient  to  waive  the  disqualification  of  the  judge. 
The  Constitution  declares  that  "  no  judge  shall  preside  on  the  trial  of  any 
cause  in  the  event  of  which  he  may  be  interested,  or  where  either  of  the 
parties  shall  be  connected  with  him  by  affinity  or  consanguinity  within 
such  degrees  a  >  may  be  prescribed  by  law,  or  in  which  he  may  have  been 
of  counsel,  or  have  presided  in  any  inferior  court,  except  by  consent  of 
all  the  parties,  Const.,  Art.  6,  sec.  12  ;  Rev.  St.  233,  sec.  24.  When 
this  objection  is  made  to  a  judge,  it  is  in  the  nature  of  a  plea  to  the  juris- 
diction, which  must  always  be  pleaded  in  propria  persona,  1  Chit.  Plead. 
475.  On  the  same  principle,  a.  disqualification  in  the  judge  must  be 
waived  in  person. 

If  any  judge  has  an  interest  he  or  his  deputy  cannot  hear  the  cause, 
or  sit  in  court,  and  if  he  does,  a  prohibition  goes,  Hard,  503,  Com.  Dig. 
title  Justices  J.  3.  When  the  disqualification  is  once  admitted,  or  estab- 
lished, if  he  proceeds,  what  is  done  is  coram  non  judice,  Blackmoreet.  al. 
v.  State  Bank,  3  Ark.  309 ;  Brown  v.  Fleming,  3  Ark.  284.  It  is 
conceived  that  in  legal  parlance  an  appearance  to  an  action,  so  as  to  war- 
rant judgment  by  nil  dicit  is  properly  filing  a  plea.  If  the  judgment 
should  not  have  been  by  default  against  all  ;  it  should  have  been  so  ren- 
dered against  two  of  the  defendants  below,  standing  by  nil  dicit  against 
all ;  it  deprives  the  plaintiffs  in  error  of  rights  which  they  would  possess 
under  a  judgment  by  default,  Howell  v.  Denniston,  3  Caines,  96.  A  judg- 
ment is  certainly  erroneous  when  expressed  lo  be  for  all  the  costs,  for  the 
plain  meaning  of  the  statute  is  that  it  shall  only  be  for  all  the  plaintiffs  or 
defendants  costs  in  the  suit  expended. — Rev.  St.  201,  title  costs,  Hartley 
v.  Tunstall,  3  Ark.  119. 

The  rule  is  that  where  there  is  a  clear  mistake,  or  where  there  is  fraud 
the  court  will  interfere  by  way  of  amendment  and  do  that  equity  which 
a  party  would  be  entitled  to  on  application  to  a  Court  of  Chancery. 
Chamberlain  v.  Crane,  4  N.  Hamp.  115;  Mechanics  Bank  v.  Minthorne, 
19  Johns.  R.  244;  Wardell  v.  Eden,  2  Johns,  cases  121  ;  Lansing  v. 
Lansing,  18  J.  R.  502,  1  Sound,  336  n.  10;  Lee  v.  Curtis,  17  J.  R.  86  ; 
Bank  of  Newburgh  v.  Seymour,  14  /.  R.  218;  Hart  v.  Reynolds,  3  Cowen 
42  n  ;  Rees  v.  Morgan,  3  T.  R.  349,  1  Cowen  9  ;  Short  v.  Coffin,  5  Burr 
2730;  Green  v.  Bennett,  T.  R.  656,  10  Mass.  251,  1  Pick.  353. 

Amendments  shall  or  shall  not  be  permitted  to  be  made,  as  it  will 
best  tend  to  the  furtherance  of  justice,  and  they  are  made  under  the  gen- 
eral authority  of  the  court,  not  under  the  statute  of  jeofails,  Phillips  v. 
Smith,  ]  Stra.  136  ;  Rex  v.  Phillips,  1  Burr.  292  ;  Rex  v.  Ellanes,  Rep. 
Temp.  Hard.  42  ;  Richards  v.  Brown,  Doug.  114;  The  King  v.  Mayor  of 
Grampand,  7  T.  R.  699  ;  Mara  v.  Quin,  6   T.  R.  8. 

Where  there  has  been  a  mistake  or  omission  by  one  of  the  attorneys 
or  officers  of  the  court,  e.  g.  a  clerk,  it  will  be  amended,  Hardman  v  Pil~ 
kington,  4  Burr.  2449;  'Baker  v.  Cole,  2  Burr.  1161  ;  Close  v.  Gillespy, 
3  J.  R.  525.  In  the  case  of  Muttitt  v.  Den'ny,  2  Strange,  807,  an  amend- 
ment was  made  after  verdict,  though  there  was  nothing  to  amend  by,  on 
the  authority  of  Cro.  Jac.  306  and  1  Salk.  4. 
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In  Footv.  Colvin,  2  /.  R.  481,  the  omission  of  a  fact  through  mis- 
take of  counsel  was  amended  on  affidavit.  , 

In  Jason  v.  Morgan,  1  Sen.  150,  an  amendment  was  made  in  the 
record  after  a  lapse  of  forty  years. 

Mistakes  and  misprisions  of  the  clerk  may  be  amended  at  any  time, 
Hanhy  v.  Dewes,  1  Mo.  17  ;  Mitche/tree  v.  Sparks,  1  Scam.  Rep. 
122.  An  appearance  by  an  attorney  of  the  court  without  warrant,  is  good 
as  to  the  court,  and  the  defendant  has  an  action  against  the  attorney. 
Alitor,  if  there  be  any  fraud  or  collusion  between  the  plaintiff's  attorney, 
and  the  attorney  for  the  defendant,  or  if  the  attorney  for  tho  defendant  be 
not  responsible,  or  perfectly  competent  to  answer  his  assumed  client,  the 
court  will  relieve  against  the  judgment. — 6  Mod.  S.  C.  16;  1  Salk.  88  ; 
Denton  v.  Noyes,  6  Johns.  Rep.  295  ;  Meacham  v.  Dudley,  6  Wend.  514. 
Amendments  may  be  made  in  a  verdict  from  the  memory  of  the  judge, 
Cro.  Car.  338  ;  Gilb.  P.  C.  164  ;  1  Bac.  Abr.  101  ;  Bui.  N.  P.  326; 
Barnes  6,  449.  Or  from  the  notes  of  the  judge,  2  Str.  1 1 97  ;  1  Wils.  33  ; 
Doug.  ■  376,  673,  722,  745  ;  3  T.  R.  659,  749  ;  Barnes,  478  ;  6  T.  R., 
694.  Or  by  the  notes  of  the  associate,  or  clerk  of  assize,  Cro.  Car.  145  ; 
1  Salk.47-8  ;  1  Ld.  Raym.  138;  1  Salk.  53  ;  1  Ld.  Raym.  335  ;  1  Bar- 
nurd,  191  ;  1    Tidd.  662. 

While  the  proceedings  are  in  paper  the  amendment  is  at  common  law 
and  not  within  any  of  the  Statutes  of  amendments,  which  relate  only  to 
proceedings  of  record.— 1  Salk.  47;  3  Salk.  31  ;    1   Tidd.  659. 

Amendments  are  in  all  cases  entirely  in  the  discretion  of  the  court, 
and  are  allowed  only  in  furtherance  of  justice,  7  T.  R.  699  ;  1  Mass.  50  ; 

1  Burn.  369  ;  2  Serg.  <$•  Rawl.  219  ;  6  Bum.  88.  Ashley  and  Watkins 
contra.  The  defendants  in  error  refer  the  court  to  the  following  authori- 
ties, as  bearing  upon  the  question  of  amendment  involved  in  this  case  : 
Turner  v.  Bnrnaby,  2  Salk.  566  ;  Walker  v.  Slackoe,  5  Mod.  69  ;  1 
Salk.  47  ;  3  Salk.  31  ;  Wenlworth  v.  Stafford,  5  Mod.  148  ;  2  Burr.  756  ; 
7  T.  R.  475  ;&  T.R.I;  Wenlworth  v.  Stafford,  1  Ld.  Raym.  68  ;  Benton 
v.  Ames,  1  Bulstrode,  217  ;  Smith  v.  Jackson,  1  Paine,  486  ;  Cooper  v. 
Bissell,  15  J.  R.  318  ;  Lee  v.  Curtis,  \7  J.  R.  86  ;  Close  v.  Gillespy,  3 
J.  R.  526  ;  Lansing  v.  Lansing,  \8  J.  R.  502  ;  Livingston  v.  Rodgers,  1 
Caines  Rep.  587  ;  Hart  v.  Reynolds,  3  Cow.  42  ;  Note  A.  Marsh  v.  Btrry, 
7  Cov).  344;  16  7.  72.55;  1  Cow.  131,  (relative  to  supplying  amend- 
ments in  ejectment,  &c.)  9  Cow.  78;  19/.  R.  244;  Currie  vllenry, 
3  J.  R.  38  ;  3  J.  R.  140  ;  3  J.  R.  78,  287  ;  Atkin's  et.  al.  v.  Sawyer,  1 
Pick.  354  ;  1  Mass.  51  ;  3  Pick.  401  ;  Wells  et.  al.  v.  Buttell,  1 1  Mass. 
477;  Keans  v.  Rankin,  2  Bibb.  88;  McKey  v.  jlfoore,  4  Bibb.  321  ; 
Vernon  v.  Moore,  1  Mow.  214  ;  5erry  v.  Tripletts'  heirs,  2  il/<//-.  61  ;  Robb 
v.  /tflM,  2  Marsh,  240;  5  MarcA,  268;  1  Mon.  18;  7  Mo».  297  ;  1  /.  J. 
Marsh,  365  ;  2  A/arjA,  151  ;  2  Marsh,  375  ;  Davis  v.  Ballard,  7  Mon.  604  ; 

2  Haywood,  376  ;  4  //ar.  cy  McHen.  498,  l*.  163;  State  v.  Calhoun,  1 
Dru  <y  fluu/c  374  ;  State  v.  Reid,  1  Dev.  ty  5a«te,  377  ;  Smith  v.  TJud- 
tey,  2  .4r/c.  60  ;  #eu.  Stat.  Ark.  p.  634,  ^c.  112. 

The  Court  will  find  the  following  propositions  to  be  deduced  from 
the  foregoing  authorities  : — 

1st.     That  in  general,   the  record   of  a  judgment  is  only  amend- 
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able  during  the  term  at  which  it  was  rendered,  and  whilst  the  record  is  in 
fieri  or  in  the  breast  of  the  judge. 

2d.  That  amendments  when  allowed,  are  uniformly  to  support  or 
sustain  a  judgment,  but  never  to  defeat  or  impair  it. 

3d.  That  in  every  case  where  an  amendment  has  been  allowed  after 
the  term  has  passed,  it  has  been  to  supply  some  defect  or  omission  occa- 
sioned by  the  misprision  of  the  clerk,  attorney,  or  ministerial  officer  of  the 
court,  and  which  tends  to  perfect  the  record,  but  never  in  any  instance  to 
suffer  an  amendment  which  contradicts  the  record. 

4th.  That  whenever  a  record  is  amended  there  must  be  some  other 
portion  of  the  record  to  amend  by,  in  other  words,  a  record  is  amendable  by 
its  internal  evidence,  and  no  evidence  of  lesser  grade  or  dehors  the  record, 
is  admissible  to  support  an  amendment  changing,  much  less  contradicting 
the  record. 

In  the  present  case,  the  record  shows  the  simple  naked  facts,  that 
the  parties  waived  all  exceptions  to  the  judge"  of  the  court.  There  is  no 
other  portion  of  the  record  by  which  an  amendment  of  that  fact  can  be 
made.  I  submit  to  the  Court,  1st.  Whether  the  affidavits  do  not  pre- 
ponderate against  the  amendment  sought  for.  2d.  Whether  the  pre- 
sumption is  not  irresistible  that  the  record  is  correct,  or  the  defendants 
would  not  have  acquiesced  in  it  so  long, — during  two  terms,  and  after  exe- 
cution had  been  issued  and  levied.  3d.  There  is  no  affidavit,  or  show- 
ing of  any  meritorious  defence,  which  Conway  seeks  to  interpose.  If  an 
attorney  appears  without  authority,  or  compromits  the  rights  of  a  party 
without  being  retained,  the  judgment  in  such  case  is  regular,  and  will  not 
be  set  aside,  but  the  party  injured  will  be  left  to  his  remedy  against  the  at- 
torney.— Denton  v.  Noyes,  6  J.  R.  296  ;  Jackson  v.  Stewart,  6  J.  R.  34  ; 
Field  v.  Gibbs  et.  al.,  1  Peters  C.  C.  Rep.  155 ;  Barron  v.  Jones,  1  /.  J. 
Marsh,  471.     Judgment  affirmed. 

ANSWER  TO  INTERROGATORIES  IN  ADMIRALTY. 

The  answer  of  the  respondent  upon  oath  in  reply  to  interrogatories 
does  not,  in  the  Admiralty,  constitute  positive  evidence  in  his  own  favor. 
Its  true  effect  is  either  to  furnish  evidence  for  the  other  party,  or  in  a  case 
doubtful  in  point  of  proof,  to  turn  the  scale  in  favor  of  the  respondent. — 
Cushman  v.  Ryan,   1  Story's  Rep.  92.  (1842.) 

APPEAL— ADMIRALTY. 

In  cases  of  Appeal  in  Admiralty  proceedings,  where  damages  are 
discretionary,  the  burden  of  proof  is  on  the  appellant  to  show  some  clear 
mistake  or  error  in  the  court  below,  either  in  awarding  excessive  dama- 
ges, or  in  promulgating  an  incorrect  rule  of  law,  or  to  offer  new  and  ma- 
terially important  testimony,  which  must  go  to  the  proof  of  the  new  allega- 
tions without  contradicting  the  former  evidence. — Cushman  v.  Ryan,  1 
Story's  Rep.  91.  (1842.) 
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APPRENTICE. 

An  Indenture  of  Apprenticeship,  whether  made  under  the  statute  or 
by  the  parent,  or  guardian,  if  assigned  or  transferred,  does  not  bind  the 
apprentice  to  yield  obedience  to  the  assignee  or  transferee. — Stewart  v. 
Rickets,  2  Humphrey's  Rep.  p.  151.  (1842.) 

ARBITRATION  AND  AWARD. 

Where  a  gross  mistake  is  made  by  Arbitrators,  though  not  apparent 
on  the  face  of  the  award,  the  court  will  sometimes  set  aside  the  award, 
as  for  misconduct  of  the  arbitrators. — In  re.  Hall  <Sf  Hinds,  2  Manning  § 
Granger's  Rep.  Ml.  (1842.) 

If  the  parties  to  an  executory  contract  make  a  provision  in  it,  that 
any  dispute  which  shall  arise  between  them  on  the  subject  of  the  contract, 
shall  be  determined  by  an  individual  named,  whose  decision  shall  be  final, 
no  action  will  lie  for  a  breach  of  the  agreement  by  one  against  the  other  ; 
but  they  must  resort  to  the  tribunal  appointed  by  themselves,  from  whose 
award  there  is  no  appeal. — Monongahela  Navigation  Company  v.  Fenlon, 
4  Watts  8f  Sergeant's  Rep.  p.  205.  (1843.) 

ASSAULT. 

No  words  of  provocation  will  justify  an  assault,  although  they  may 
constitute  a  ground  for  the  reduction  of  damages. — Cushman  v.  Ryan,  1 
Story's  Rep.  92.  (1842.) 

ASSAULT,  NOT  FELONIOUS. 

If  a  parent  in  chastising  his  child  exceed  the  bounds  of  moderation, 
and  inflict  cruel  and  merciless  punishment,  he  is  a  trespasser,  and  liable 
to  be  punished  by  indictment.  It  is  not  the  infliction  of  punishment 
which  constitutes  the  offence,  but  the  excess  ;  and  what  shall  be  regard- 
ed as  excessive,  is  not  a  conclusion  of  law  for  the  court  to  annonnce,  but 
is  a  question  of  fact  for  the  determination  of  the  jury. — Johnson  et.  al.  v. 
The  State,  2  Humphrey's  Rep.  p.  283.  (1842.) 

ASSIGNMENT.— MORTGAGE   OF  A  SHIP. 

A  Deed  of  Assignment  by  way  of  Mortgage  of  a  Ship,  together  with 
her  tackle,  and  appurtenances,  and  all  oil,  head  matter,  and  other  cargo, 
which  might  be  caught  or  brought  home  in  such  ship  is,  as  against  the 
assignor,  a  valid  assignment  in  equity,  as  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyage,  as  of  the  cargo  (if  any)  which  existed 
at  the  time  of  the  assignment. 

The  ship  was  on  her  voyage  at  the  time  of  the  assignment ;  the  par- 
ties sent  notice  of  the  assignment  to  the  master  of  the  ship,  and  the  mas- 
ter delivered  up  possession  of  the  ship  and  cargo  to  the  mortgagees,  imme- 
diately after  her  return  from  the  voyage  : — Held  that  the  equitable  title  of 
the  mortgagees  to  the  cargo  was  perfected,  and  could  not  be  defeated  by  a 
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judgment  creditor  of  the  assigner,  who  afterwards  sued  out  a  writ  of  fi.  fa., 
and  proceeded  to  take  the  ship  and  cargo  in  execution. — Langton  v.  Hor- 
ton,  1  Hare'fRep.p.  549,  (1843.) 

ASSIGNMENT  OF  NOTE  IN  BANK  BEFORE  IT  IS  DUE. 

A  note  payable  in  Bank,  assigned  before  it  is  due,  is  not  subject  to 
an  off-set  against  the  original  payee,  nor  can  proof  be  received  that  it  was 
paid  before  due. — O'Hara  v.  The  Bank  at  Hawkinsville,  2  Alabama  Rep. 
{N.  S.)  p.  367.     (1842.) 

ERROR  TO  BENTON  CIRCUIT  COURT. 

This  was  an  action  of  assumpsit  brought  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  on  the  following  note  : 

Macon,  1st  May,  1838. 

Nine  months  after  date,  I  promise  to  pay  F.  O'Callaghan  or  order, 
nine  hundred  and  thirty-nine  dollars  eighteen  cents,  at  either  of  the  Banks 
in  Mobile,  for  value  received. 

J.  O'Hara 

The  declaration  is  in  the  usual  form,  and  judgment  for  plaintiff  below. 

During  the  trial  in  the  Court  below,  a  bill  of  exceptions  was  taken  ; 
which  shows,  that  it  was  proved  that  the  plaintiff  purchased  the  note  before 
it  became  due  ;  but  there  was  no  proof  that  the  defendant  was  notified  of 
the  transfer.  The  defendant  then  proved  the  execution  of  a  receipt, 
signed  F.  O'Callaghan,  bearing  date  a  few  days  after  the  note  fell  due,  by 
which  O'Callaghan  acknowledged,  the  receipt  from  O'Hara  of  nine  hun- 
dred and  fifty  one  dollars  and  seventy  cents,  the  amount  of  his  note  in  the 
Bank  of  Mobile,  which  he  promised  to  take  out  and  forward  to  O'Hara. 

The  Court,  on  motion  of  the  plaintiff,  rejected  the  receipt  ;  and  the 
defendant  excepted.  To  revise  this  decision  of  the  Court,  this  writ  of 
error  is  sued  out. 

Ormond,  J.— In  the  case  of  Smith  v.  Strader,  Perine  <$•  Co.,  9 
Porter,  446,  we  held  that  a  note  payable  in  Bank  was,  by  our  statutes, 
placed  on  the  same  footing  with  inland  bills  of  exchange,  and  governed 
and  regulated  by  the  law  merchants.  Tried  by  that  rule,  the  proof  was 
clerly  inadmissible. 

No  principle  is  better  settled,  than  that  no  off-set  or  proof  of  pay- 
ment can  be  received,  as  a  defence  to  an  action  on  a  note  or  bill  assign- 
ed before  it  is  due.  For  this  reason  therefore,  if  the  proof  offered  was,  in 
other  respects,  unexceptionable,  the  evidence  was  properly  rejected,  and 
the  judgment  of  the  Court  below  is  therefore  affirmed* 
34 
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ASSIGNMENT  OF  FUNDS  BY  A  PRISONER  ON  CHARGE 

OF  FELONY. 

Assignment  of  funds  by  a  prisoner  on  a  charge  of  felony,  to  secure 
payment  of  an  antecedent  debt,  and  costs  to  be  incurred  in  his  defence, 
established,  notwithstanding  his  subsequent  conviction. — Perkins  v.  Brad- 
ley, 1  Hare's  Rep.,  p.  219.     (1843). 

ATTACHMENT. 

To  render  an  attachment  of  personal  property  valid  and  effective,  as 
against  subsequent  attaching  creditors,  the  general  rule  of  law  founded  on 
principles  of  evidence  and  policy,  requires  a  change  of  possession  and  an 
actual  removal  of  the  property  attached. 

But  where  a  removal  of  the  property  attached  would  be  attended  with 
great  waste  and  expense,  it  may  be  dispensed  with. 

And  in  such  case,  the  continual  presence  of  the  officer  with  the  pro- 
perty, by  himself  or  an  agent,  is  not  necessary  ;  it  being  sufficient  if  he 
exercise  due  vigilance  to  prevent  its  going  out  of  his  control. 

To  an  action  of  trespass,  by  an  officer,  who  had  attached  personal 
property,  against  a  subsequent  attaching  creditor,  for  taking  the  same  pro- 
perty, it  is  no  defence  that  the  plaintiff  has  made  no  demand  of  it  of  the 
defendant,  upon  the  execution  issued  in  the  first  suit,  previous  to  the  com- 
mencement of  the  present  action. — Mills  v.  Camp  et.  al.  14  Conn.  Rep. 
219.     (1843.) 

ATTACHMENTS,  AGAINST  FOREIGN  CORPORATIONS. 

The  District  Courts  of  the  United  States,  as  Courts  of  Admiralty, 
may  award  attachments  against  the  property  of  Foreign  Corporations, 
found  within  their  local  jurisdiction,  it  is  well  settled,  that  a  Foreign  Cor- 
poration may  sue  in  another  jurisdiction.  —  Clarke  v.  New  Jersey  Steam 
Navigation  Co.,  1  Story's  R.  531.      (1842.) 

ATTORNEY. 

In  undertaking  a  client's  business,  an  attorney  or  agent  in  England  or 
Scotland  undertakes  on  his  own  part  for  the  existence  and  the  due  em- 
ployment of  skill  and  diligence. 

Where  an  injury  is  sustained  by  his  client  in  consequence  of  the  ab- 
sence of  either,  he  is  responsible  to  his  client  for  such  injury.  —  Hart  v. 
Frame,  6  Clarke  df  Finnelh/s  app.  cas.  p.  193.,  (1842);  and  see  Bracey 
v.  Carter,  12  Adol.  $  Ell.  p.  373.       (1842.) 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also 
acted  in  the  matter  of  a  particular  loan  for  the  lender,  but  did  not  make  any 
charge  against  the  lender  for  his  services.  The  security  he  took  was  not 
sufficient. — Held,  that  he  was  properly  charged  as  an  attorney  acting  on 
the  retainer  and  employment  of  the  lender,  and  was  in  that  character  liable 
to  an  action  for  damages  for  the  loss  suffered  through  the  insufficiency  of 
the  security. 
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After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement 
with  the  rest  of  the  family,  who  were  the  legatees  of  the  lender,  became 
possessed  of  the  security,  and  applied  to  the  attorney  to  do  what  was  ne- 
cessary. The  means  taken  to  secure  the  re-payment  of  the  loan,  on  his 
continuation  of  it,  were  insufficient. — Held,  that  as  representing  the  inter- 
est of  the  deceased;  and  on  their  own  account,  the  sisters  were  entitled  to 
compensation  from  the  attorney. — Donaldson  v.  Haldane,  7  Clark  and 
Finnelly's  App.  cas.  p.  762.     (1842.) 

In  a  suit  against  an  attorney  for  negligence,  it  is  sufficient  proof  that 
he  was  employed,  to  show  that  he  acted  and  was  recognized  on  the  records 
of  the  court  as  acting  as  such. 

An  attorney  charged  with  the  collection  of  a  demand,  having  pro- 
cured an  attachment  to  be  made  of  the  debtor's  property,  which  was  reple- 
vied from  the  possession  of  the  officer  making  the  attachment,  is  bound  to 
act  as  such  in  the  defence  of  the  replevin  suit,  and.  is  responsible  if  he  is 
guilty  of  negligence  in  the  defence.  „ 

He  cannot  relieve  himself  from  responsibility  by  the  employment  or 
substitution  of  other  counsel. 

If  the  plaintiff  in  replevin  becomes  non-suit,  it  is  the  duty  of  the  coun- 
sel for  the  defendant,  for  the  omission  of  which  they  are  responsible,  to 
move  for  judgment  for  a  return  of  the  property  replevied,  and  that  the  writ 
be  placed  on  file,  that  the  record  may  be  properly  made  up. 

Without  such  judgment;  a  failure  to  return  would  not  be  a  breach  of 
the  bond. 

In  a  suit  against  an  attorney  for  negligence  in  not  moving  for  a  return 
of  property  replevied  in  a  suit  in  which  the  plaintiff  in  replevin  had  be- 
come non-suit,  and  that  the  writ  should  be  placed  on  file,  it  is  not  com- 
petent for  him  to  show,  in  reduction  of  damages,  that  the  plaintiff  in  reple- 
vin was  the  real  owner  of  the  property  replevied. — Smallwood  v.  Norton, 
20  Maine  Rep,  p.  83.     (1842.) 

If  an  attorney  has  power  to  compromise,  his  substitute  duly  appoint- 
ed has  the  same  power. — Peries  v.  Rycinera,  2  Watts  <$•  Sergeant's  Rep 
p.  54.     (1843) 

The  attorney  of  the  plaintiff  without  any  special  authority,  therefor 
may  approve  of  the  receipt  taken  by  the  officer  for  personal  property  at- 
tached by  him,  and  thereby  relieve  him  from  his  obligation  to  retain  and 
produce  the  property,  that  it  may  be  taken  in  execution. 

He  may  elect  and  control  the  remedy,  and  all  the  proceedings  aris- 
ing out  of  and  connected  with  it,  but  he  cannot  release  or  discharge  the 
cause  of  action,  without  receiving  payment. 

Though  the  attorney  may  conduct  so  indiscreetly,  negligently  or  igno- 
rantly,  or  may  so  abuse  his  trust  as  to  be  answerable  to  his  client  in  dam- 
ages, such  conduct  is  not  to  prejudice  the  officer,  who  is  entitled  to  re- 
gard him  as  the  agent  of  his  client  in  all  the  contingencies  which  may 
arise  in  the  prosecution,  and  all  the  processes  adopted  to  secure  or  collect 
the  debt  entrusted  to  his  care. — Jenny  v.  Delesdernier,  20  Maine  Rep.  p, 
183.     (1843.) 

Payment  of  a  debt  by  the  judgment  debtor  to  an  officer  having  an  ex- 
ecution against  him  in  force,  discharges  the  debtor  ;  but  proof  of  such  pay- 


268  AUCTION  AND  AUCTIONEERS. 

merit  to  the  officer  does  not  raise  a  liability  on  the  part  of  the  attorney  to 
pay  the  debt  to  the  creditor.  The  officetmast  have  paid  the  money  to  the 
attorney  before  such  liability  is  raised  against  him. 

An  attorney  is  bound  to  execute  business  in  his  profession  entrusted 
to  his  care,  with  a  reasonable  degree  of  care,  skill  and  despatch.  If  the 
client  be  injured  by  the  gross  fault,  negligence,  or  ignorance  of  the  attor- 
ney, the  attorney  is  liable.  But  if  he  act  with  good  faith,  to  the  best  of  his 
skill,  and  with  an  ordinary  degree  of  attention,  he  is  not  responsible  for  the 
loss  of  demands  left  with  him  for  collection. —  Wilson  v.  Russ,  20  Maine 
Rep.  p.  421.     (1843.) 

An  attorney  at  law  cannot  be  held  liable  for  money  collected,  unless  he 
refuses  to  pay  it  over  on  demand,  or  to  remit  according  to  instructions. 
Nor  can  he  be  held  liable  for  claims  in  his  hands  uncollected,  unless  cul- 
pable negligence  is  proved. 

His  liability  depends  upon  the  principle  of  agency,  and  he  holds 
money,  when  collected,  as  a  bailee. 

If  therefore,  in  a  suit  against  an  attorney,  where  he  has  receipted  for 
notes  put  in  his  hands  for  collection,  the  plaintiff  fails  to  prove  his  collec- 
tion of  money,  and  refusal  to  pay  over  or  remit,  and  also  fails  to  prove  cul- 
pable negligence,  the  court  is  justified  in  ordering  the  jury  to  find  as  in  a 
case  of  non-suit. —  Palmer  <Sf  Southmayd  v.  Ashly  <5f  Ringo,  3  Arkansas 
Rep.  p.  75.      (1842.) 

ATTORNEY.— PRIVILEGE   FOR  HIS    COST. 

Under  the  Stat.  1  &  2  Vic,  c.  110,  s.  18,  an  attorney  is  entitled  to 
a  rule  of  court  having  the  effect  of  a  judgment,  directing  his  client  to  pay 
the  amount  of  a  bill  of  costs  which  has  been  taxed  on  the  usual  under- 
taking.— Neale  v.  Postlelhwayte,  4  Perry  <5f  Davison's  Rep.  p.  G23. 
(1842.) 

AUCTION   AND  AUCTIONEERS. 

Is  not  an  Auctioneer  the  agent  of  both  the  seller  and  buyer  ? 

He  is. — 2  Taunt.  38,  309.  Chilly  on  Contracts,  208.  Blackwood  r. 
Lenon,  Harper  219  ;  Cleaves  v.  Fox,  4  Greene  1  ;  M'Comb  v.  Wright, 
4  Johns,  Ch.  659.  But  in  the  case  of  Bartlett  v.  Punnell,  4  Adolph  § 
Ellis,  792,  it  was  decided  that  whether  the  auctioneer  be  the  agent  of 
both  parties,  depends  upon  the  facts  of  the  particular  case,  and  he  is  not 
so  as  of  course  in  all  cases. 

Puffers  at  public  sales. — It  has  been  held  that  puffing  or  by  bidding 
at  a  sale  by  auction  is  such  a  fraud  as  will  evade  a  sale. — Smith  v.  Green- 
lee, 2  Dev.  126  ;  Moncriefv.  Goldsborough,  4  liar.  <$■  M'Hen.  282  ;  Don- 
aldson v.  M'Kay,  1  Browne,  346  ;  Howard  v.  Castle,  6  T.  B.  642  ;  Bram- 
let  v.  Alt,  3  Ves.  619,  623,  624  ;  Condly  v.  Parsons,  Id.  624,  note  ;  Smith 
v.  Clarke,  12  Ves.  577.  But  see  Bexwell  v.  Christie,  Cowp.  R.  395  ;  Twi- 
ning v.  Maurice,  2  Bro.  Ch.  C.  326.  1  Madd.  Ch.  Pr.  257  ;  Jeremy  on 
Equity,  Inrisee,  B.  3,  Pt.  2,  Ch.  3,  S.  1,  p.  390  ;  4  Litt,  242  ;  3  Marsh,  298. 
The  governing  principle   has  been  that  the  buyer  should  not  be  deceived 
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by  any  secret  manoeuvre  of  the  seller,  and  this  doctrine  was  declared  by 
Lord  Mansfield  in  Bexwell  v.  Christie,  Cowp.  R.  395,  and  again  by  Lord 
Kenyon  in  Howard  v.  Castle,  6  T.  R.  642,  and  in  each  case  with  the 
approbation  of  the  Court  of  King's  Bench.  The  language  of  the  Supreme 
Court  of  Louisiana,  is  strongly  in  favor  of  the  doctrine  of  Lord  Mans- 
field, Beham  v.  Bach,  13  Louisiana  Rep.  287 '.  But  the  doctrine  of  these  cases 
has  since  been  considered  as  laid  down  rather  too  broadly.  Lord  Ross- 
lyn  and  Sir  Win.  Grant  have  each  questioned  the  soundness  of  the  doc- 
trine, Condley  v.  Parsons,  3  Ves.  625,  n.  ;  Smith  v.  Clarke,  12  Ibid,  477. 
Sir  Wm.  Grant  seems  to  think  that  if  bidders  were  employed  by  the 
owner  merely  for  the  purpose  of  taking  advantage  of  the  eagerness  of 
them  to  enhance  the  price,  it  would  be  a  fraud,  but  that  he  might  lawfully, 
even  without  making  the  fact  publicly  known,  employ  a  person  to  bid  for 
defensive  precaution,  and  with  a  view  to  prevent  a  sale  at  an  under  value. 
And  similar  opinions  were  held  in  Steele  v.  Elmaker,  1  i  Sergt.  <$•  Rawle, 
86  ;  and  in  Bramley  v.  Alt.  3  Vess.  620  ;  and  in  Smith  v.  Clark,  12  Vess. 
577.  A  specific  performance  was  decreed  against  a  vendee,  though  the 
person  who  bid  immediately  before  him  was  employed  to  bid,  under  the 
private  direction  of  the  vender,  for  the  purpose  of  preventing  a  sale  under 
a  specified  sum.  It  would  seem  to  be  the  conclusion,  from  the  latter  cases, 
that  the  employment  of  a  bidder  by  the  owner  would  or  would  not  be  a 
fraud,  according  to  the  circumstances  tending  to  show  innocence  of  inten- 
tion, or  a  fraudulent  design.  If  he  was  employed  bond  fide  to  prevent  a 
sacrifice  of  the  property  under  a  given  price,  it  would  be  a  lawful  transac- 
tion and  would  not  vitiate  the  sale.  But  if  a  number  of  bidders  were  em- 
ployed by  the  owner,  to  enhance  the  price  by  a  pretended  competition,  and 
the  bidding  by  them  was  not  real  and  sincere,  but  a  mere  artifice,  in  com- 
bination with  the  owner  to  mislead  the  judgment  and  inflame  the  zeal  of 
others,  it  would  be  a  fraudulent  and  void  sale.  So,  it  will  be  a  void  sale, 
if  the  purchaser  prevails  on  the  persons  attending  the  sale  to  desist  from 
bidding  by  reason  of  suggestions  by  way  of  appeal  to  the  sympathies  of 
the  company. — Hazee  v.  Dunham,  N.  Y.  Mayor's  Court,  July,  1819  ; 
Morehcad  v.  Hunt,  1  Badg.  6f  Dev.  Eq.  Rep.  N.  C.  35  ;  Woods  v.  Hall, 
lb.  411  ;  Wolfx.  Luyster,  1  HalVs  N.  Y.  Rep.  146  ;  Fuller  v.  Abraham,  6 
Moore  Rep.  316,  3  Brod.  fyBing.  116,  -S.  C.  The  original  doctrine  of  the 
King's  Bench,  (says  Mr.  Chancellor  Kent,  vol.  2,  p.  539,)  is  the  more  just 
and  salutary  doctrine.  In  sound  policy  no  person  ought  in  any  case,  to  be 
employed  secretly  to  bid  for  the  owner  against  the  bond  fide  bidder  at  a  pub- 
lic auction.  It  is  fraud  in  law  on  the  very  face  of  the  transaction,  and  the 
owners  interference  and  right  to  bid,  in  order  to  be  admissible,  ought  to  be 
intimated  in  the  conditions  of  sale,  and  such  doctrine  has  been  recently 
declared  at   Westminster  hall,  Crowder  v.  Austin,  3  Bring.  Rep.  368. 

Agreements  whereby  parties  engage  not  to  bid  against  each  other  at 
a  public  auction,  especially  in  cases  where  such  auctions  are  required  by 
law,  as.  in  cases  of  sales  of  chattels  or  other  property  on  execution,  are 
held  void  ;  for  they  are  unconscientious  and  against  public  policy,  and 
have  a  tendency  injuriously  to  affect  the  character  and  value  of  sales  at 
public  auction,  and  to  mislead  private  confidence,  they  operate  virtually 
as  a  fraud  upon  the  sale. — Jones  v.  Caswell,  3  Johns.  Cas.,  29  ;  Doolin  v 
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Ward,  6  John.  R.,  194  ;    Wilbur  v.  Howe,  8  John.,  444  ;  1  Fonbl.  Eq.,  B. 
1,  ch.  4,  j.  4,  (nofe  *) ;   Thompson  v.  Davies,  J  3  Johns.,  112. 

What  will  amount  to  a  bid  at  auction  ? 

The  writing  his  name  as  the  highest  bidder  in  the  memorandum  of 
the  sale  by  the  auctioneer  immediately  on  receiving  his  bid,  and  knocking 
down  the  hammer  is  a  sufficient  signing  of  the  contract  within  the  statute 
of  frauds,  so  as  to  bind  the  purchaser. — Trustees  of  the  First  Baptist 
Church  of  Ithaca  v.  Bigelow,  16  Wend.  28  ;  Blackwood  v.  Leman,  Harper, 
219  ;  Cleaves  v.  Foss,  4  Green.,  1  ;  Alma  v.  Plummer,  lb.  258  ;  McComb 
v.  Wright,  4  Johns,  ch.  659.  Entry  of  the  buyer's  name,  by  the  auction- 
eer's clerk,  if  made  in  the  presence  of  the  auctioneer  and  the  buyer,  seems 
sufficient. — Alva  v.  Plumer,  4  Greene,  258  :  or,  the  entry  of  a  commis- 
sioner at  a  public  sale  of  land  by  order  of  a  court  of  equity. — Jenkins  v. 
Hogg,  2  Const.  Rep.  821. 

The  purchaser  who  bids,  and  announces  his  bid  to  the  auctioneer, 
gives  the  auctioneer  authority  to  write  down  his  name,  and  the  authority 
to  the  agent  need  not  be  in  writing.  There  is  no  difference  in  the  con- 
struction of  the  fourth  and  seventeenth  sections  of  the  statute  of  frauds 
of  29  Car.  2,  c.  2,  as  to  what  is  a  sufficient  signing  of  the  contract  by  the 
party  to  be  charged. — 2  Kent's  Com.  540  ;  re-enacted  N.  Y.  revised  sta- 
tutes, vol.  2,  p.  135,  sec.  2  ;  Ibid,  vol.  2,  p.  136,  sec.  3. 

The  English  law,  as  originally  suggested  in  the  case  of  Simnn  v. 
Motwas,3  Burr.  Rep.  1921,  8. C,  1  Black's,  Rep.  599,  has  been  repeated- 
ly recognized  and  considered  as  the  established  doctrine  in  respect  to 
auction  sales  of  lands  and  chattels  by  the  English  and  American  courts. — 
First  Baptist  Church,  of  Ithaca  v.  Bigelow,,  16  Wendell,  28  ;  Hinde  v. 
Whilehouse,  7  East's  Rep.  558  ;  Heath  J.  in  1  H.  Blackstone's  Rep.  85  ; 
Emmerson  v.  Healis,  2  Taunt.  Rep.  38  ;  While  v.  Proctor,  4  lb.  209  ; 
Kemeys  v.  Proctor,  3  Ves.  cy  Bea.  57  ;  Kenworthy  v.  Scofiald,  2  Barnio.  6f 
Cres.  945  ;  McComb  v.  Wright,  4  Johns,  ch.  Rep.  659  ;  Cleaves  v.  'Foss,  4 
Greenl.  Rep.  1  ;  Alva  v.  Plummer,  4  Ibid.  258.  But  a  bidding  at  an  auc- 
tion may  be  retracted  before  the  hammer  is  down.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not  binding  on  either 
side  until  it  is  assented  to,  and  that  assent  is  signified  on  the  part  of  the 
seller  by  knocking  down  the  hammer. — Payne  v.  Cave,  3  Term.  Rep.  148. 

Where  one  bids  for  another,  at  an  auction,  but  does  not  at  the  time, 
nor  on  the  day  of  sale,  disclose  the  name  of  his  principal  to  the  owner  or 
auctioneer,  he  is  liable  as  purchaser. — McComb  v.  Wright,  4  Johns,  ch. 
659.  So,  if  one  stands  by  and  permits  his  name  to  be  put  down  as  pur- 
chaser, by  the  direction  of  the  bidder,  he  will  be  bound  as  purchaser, 
though  the  bidding  was  without  his  authority. — Jenkins  v.  Hogg,  2  Const. 
Rep.  821. 

An  auctioneer  who  sells  stolen  goods  is  liable  to  the  owner,  in  an 
action  for  trover,  notwithstanding  that  the  goods  were  sold,  and  the  pro- 
ceeds paid  over  to  the  thief  without  notice  of  the  felony. — Hoffman  v.  Ca- 
rom, 20  Wendell  21. 
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A  sale  at  auction,  under  process  of  law,  cannot  be  invalidated  for 
mere  inadequacy  of  price. —  Weitzell  v.  Fry,  4  Dall.  218  ;  Den  v.  Zellers, 

2  Hoist.  153  ;  Livingstone  v.  Byrne,  11  Johns.  555  ;   Cooper  v.  Galbraith, 

3  Wash.  C.  C.  546  ;  Harman  v.  Reese,  1  Browne  11.  But  if  there  is  an 
appearance  of  fraud  at  a  sheriff's  sale,  inadequacy  of  price,  though  not 
conclusive  in  itself  to  avoid  a  sale,  is  of  great  weight  against  the  pur- 
chaser to  whom  the  fraud  is  imputed. — 11  Dall.  221. 

If  the  sheriff  and  the  purchaser  act  fraudulently  in  the  sale  of  pro- 
perty, the  sale  is  void  ;  but  if  the  fraud  be  in  the  sheriff  only,  the  pur- 
chaser shall  not  be  prejudiced. — Denu  v.  Leconny,  Coxe,  39.  See  also 
with  regard  to  sheriff's  sales  at  auction — Welch  v.  Murray,  4  Yeates  196  ; 
Jones  v.  Caswell,  3  Johns.  Cas.  29  ;  Martin  v.  Blight,  7  /.  J.  Marsh, 
492  ;  Troup  v.  Wood,  4  Johns,  ch.  228  ;  Allen  v.  Winsten,  1  Rand.  65  ; 
Forde  v.  Herron,  4  Murnf.  316;  Hutchinson  v.  Moses,  1  Browne  187; 
Wells  v.  Pfeiffer,  4  Yeates,  203. 

If  a  purchaser  at  auction  do  not  fulfill  his  contract,  he  is  liable  for 
the  difference  between  the  price  which  he  bid,  and  a  less  price  for  which 
the  goods  may  be  sold  at  a  second  sale  at  auction  with  interest  thereon. — 
Campbell  v.  Ingram,  1  Rep.  con.  et.  293  ;  Blackwood  v.  Leman,  Harper, 
219.  If  the  terms  of  sale  of  land  be,  that  the  buyer  shall,  within  a  cer- 
tain number  of  days,  give  his  notes  with  good  endorsers,  and  if  he  shall 
fail  so  to  do,  then  the  land  to  be  resold  on  his  account ;  the  vender  cannot 
maintain  an  action  for  breach  of. the  contract,  until  the  deficit  is  ascertain- 
ed by  a  resale. —  Webster  v.  Hoban,  7  Cranch,  399. 

In  a  sale  of  real  property  at  auction,  if  the  description  be  inaccurate 
the  purchaser  will  not  be  held  to  abide  by  his  bid,  but  if  the  sale  be  fair, 
and  the  description  substantially  true,  and  defective  or  inaccurate  in  a 
slight  degree  only,  so  that  the  purchaser  gets  substantially  the  thing  for 
which  he  bargained,  he  may  generally  be  held  to  abide  by  the  purchase, 
with  the  allowance  of  some  deduction  from  the  price  by  way  of  compen- 
sation for  any  small  deficiency  in  the  value  by  reason  of  the  variation. — 
Calcraft  v.  Roebuck,  1  Vess.  Jun'r:  221  ;  Dyer  v.  Hargrove,  10  Vess. 
505  ;  King  v.  Bardew,  6  Johns-  ch.  Rep.  38. 

A  sheriff  selling  property  at  auction,  is  not  obliged  to  attend  to  the 
bid  of  an  insufficient  purchaser. — Don  v.  Zellers,  2  Halst.  153.  The 
printed  terms  of  sale  cannot  be  varied  by  parol  declarations  of  the  auction- 
eer—  Wright  v.  Dekline,  1  Peters,  C.  C.  199.  Unless  the  buyer  has 
knowledge  of  them. — Morton  v.  Waldryn,  Pr.  Dec.  137.  If  an  auctioneer 
deviates  from  the  instructions  of  his  principal,  he  is  liable  in  damages  like 
other  agents. —  Wilkinson  v.  Campbell,  1  Bay.  169.  Where  an  auctioneer 
is  employed  to  sell  property  at  a  certain  commission,  on  so  much  as  he 
shall  sell,  he  is  not  entitled  to  the  commission  on  a  bid  not  complied  with. 
— Cochran  v.  Johnson,  2  McCord,  21. 

If  the  auctioneer  has  notice  that  the  property  he  is  about  to  sell  does 
not  belong  to  his  principal,  and  he  sells  notwithstanding  the  notice,  he 
will  be  held  responsible  to  the  owner  for  the  amount  of  the  sale. — Hard- 
acre  v.  Stewart,  5  Esp.  N.  P.  Rep.  103.  If  the  auctioneer  does  not  dis- 
close the  name  of  his  principal  at  the  time  of  the  sale,  the  purchaser  is 
entitled  to  look  to  him  personally  for  the  completion  of  the  contract,  and 
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for  damages  for  its  non-performance. — Hanson  v.  Roberdeau,  Peake's  Rep. 
120. 

BAIL. 

What  is  Civil  Bail  ? 

Civil  Bail  is  that  which  is  entered  in  civil  cases,  and  is  common  or 
especial.  Common  bail  is  a  formal  entry  of  fictitious  sureties  in  the  pro- 
per officer  of  the  court  which  is  called  filing  common  bail  to  the  action  ; 
it  has  none  of  the  incidents  of  special  bail,  it  is  only  allowed  to  the  defen- 
dant when  he  has  been  discharged  from  arrest  without  bail,  after  the 
return  day  of  the  writ.  And  it  is  necessary  in  such  case  to  perfect  the 
appearance  of  the  defendant. — Steph.  PI.  56,  7  ;  Gragh,  Pr.  155,  Highm. 
on  bail,  13.  Special  bail  is  an  undertaking  by  one  or  more  persons  for 
another  before  some  officer  or  court  properly  authorized  for  that  purpose, 
that  he  shall  appear  at  a  certain  time  and  place  to  answer  a  certain  charge 
to  be  exhibited  against  him.  The  person  who  enters  into  this  undertak- 
ing is  also  called  the  bail.  The  essential  qualities  to  enable  a  person  to 
become  bail  are  :  first,  he  must  be  a  freeholder  or  householder — 2  Chitty, 
R.  96  ;  5  Taunt,  174  ;  Lop.  148  ;  3  Petersd.  Ab.  104  ;  second — he  must 
be  subject  to  the  ordinary  process  of  the  court,  and  a  person  privileged 
from  arrest,  either  permanently  or  temporally  will  not  be  taken — 4  Taunt, 
249,  1  D.  $  R.  127  ;  2  Marsh,  232  ;  third — he  must  be  competent  to 
enter  into  a  contract,  a  feme  covert,  an  infant,  or  a  person  ;  non  compis 
mentis,  cannot  therefore  become  bail ;  fourth — he  must  be  able  to  pay  the 
amount  for  which  he  becomes  responsible,  but  it  is  immaterial  whether  his 
property  consist  of  real  or  personal  estate,  provided  it  be  his  own  in  his 
own  right — 3  Petersd.  Ab.  196,  2  Chit.  Rep.  97  ;  1 1  Price,  158,  and  it 
be  liable  to  the  ordinary  process  of  the  law — 4  Burr.  25,  26,  though  this 
rule  is  not  invariably  adhered  to,  for  when  part  of  the  property  consisted 
of  a  ship  shortly  expected,  bail  was  permitted  to  justify  in  respect  of  such 
property— 1  Chit.  R.  286,  N.  As  to  the  persons  who  cannot  be  received 
because  they  are  not  responsible,  see  1  Chitty,  R.  9,  116  ;  2  Chitty,  R. 
77  ;  8  Lofft.  72,  184  ;  3  Petersd.  ab.  112,  1  Chit.  R.  309,  N.  As  to 
special  bail  generally,  see  Butterfield  v.  Cooper,  ii  Coioen}  608  ;  Pardee  v. 
Reed,  4  Cow.  51  ;  Wright  v.  Jeffrey,  5  Con-en,  15  ;  Blue  v.  Stout,  3  Cow. 
354  ;  Thorpe  v.  Faulkner,  2  Cowen,  514  ;  Cooper  v.  Spiccr,  2  Cowen,  619. 
The  People  v.  The  Judges  of  Onondaga,  1  Cowen,  54  ;  Waterman  v. 
Allen,  1  Cow.  60  ;  Mumford  v.  Stacker,  1  Cowen,  601  ;  Nicholls  v.  Sutjin, 
7  Cow.  422  ;  Adams  v.  Hinton,  6  Cow,  56  ;  Cobb  v.  Darrow,  6  Cow.  390. 

EXCEPTIONS    TO    BAIL. 

It  is  a  good  exception  to  bail  that  the  person  offered  is  an  Attorney  or 
Counsellor — Scott  v.  Craig,  1  Wend.  35.  By  an  exception  to  bail  after 
service  of  a  copy  of  the  plea  though  received  without  objection,  the  plea 
becomes  a  nullity,  and  to  prevent  a  default,  the  defendant  must  plead  de 
novo  after  justification.  And  this,  though  one  of  the  defendants  (joint  deb- 
tors) has  not  been  arrested  and  bail  has  been  put  in  as  to  both — Briggs  v. 
Rowe,  7  Cow.  508.     It  is  a  good   objection   to  special   bail  in  an  action 
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prosecuted  in  a  Court  of  Common  Pleas,  that  they  do  not  reside  in  the 
county  where  the  action  is  brought. — The  People  v.  New  York  C.  P.,  19 
Wend.,  132.  A  justification  of  bail  at  the  time  and  place  specified  in  the 
notice  is  good,  although  before  an  officer  other  than  the  one  named  in 
the  notice. — Southerlund  v.  Sheffield,  4  Wend.,  293.  Where  there  is  an 
order  to  hold  bail  in  a  large  amount,  the  bail  will  be  permitted  to  justify 
in  a  reasonable  sum  beyond  the  amount  specified  in  the  order. — Beldens 
v.  Cromerlines,  1  Wend.,  107.  Where  bail  are  accepted  and  neglect  to 
justify  in  the  regular  time  they  are  as  no  bail,  and  the  plaintiff  may  file 
common  bail  and  proceed  under  the  statute,  and  take  a  default,  which 
will  be  set  aside  only  on  terms. — Briggs  v.  Rowe,  7  Cow.,  608  ;  Trotter  et 
al.  v.  Hawley  et  al.,  1  Cow.,  226.  It  is  a  good  ground  of  opposition  that 
there  is  some  defect  in  the  notice  of  bail,  which  should  truly  and  accu- 
rately describe  the  persons  intended  to  justify,  so  that  the  plaintiffs  may 
not  be  misled  ;  and  therefore,  where  one  of  the  bail  was  described  as  the 
housekeeper,  and  it  turned  out  that  his  father  was  really  the  occupier  of 
the  house,  the  bail  court  would  not  permit  him  to  justify,  nor  grant  time 
to  add  and  justify  another  without  an  affidavit  repelling  all  intentions  to 
mislead. — 1  Chitt.  Rep.,  88.  So  notice  given  of  bail  as  put  in  before  one 
judge,  when  in  fact  they  were  put  in  before  another,  is  irregular.  And  in 
the  King's  Bench  any  material  defect  in  the  notice  of  bail,  as  that  it  is  not 
properly  entitled,  or  that  it  does  not  set  forth  with  truth  and  certainty,  tho 
names,  places  of  abode,  and  degrees  and  mysteries  of  the  bail,  will 
be  a  good  ground  for  opposing  them,  provided  it  be  verified  by  affidavit 
that  the  defendant's  attorney  has  not  from  that  cause  been  able  to  find 
them,  and  make  the  requisite  inquiries  into  their  sufficiency.  But  where 
that  is  not  the  case,  and  the;e  is  no  ground  to  suspect  fraud,  objections 
of  this  sort  are  in  general  overruled,  or  the  court  will  give  time  to  cor- 
rect them.— 2  Chitt.  Rep.,  109  ;  Lofft.,  237,  187  ;  1  Moore,  126  ;  but  see 
4  Dowl.  Sf  Ryl.,  30  ;  Lofft.,  72,  195  ;  and  see  1  Chitt.,  492,  3,  4 ;  Lofft.,  187, 
281 ;  and  ^e  2  Taunt.,  173,  4  ;   1  Chitt.  Rep.,  494. 

The  plaintiff,  if  he  requires  it,  is  entitled  to  two  real  persons  as  bail. 
— Wendover  v.  Bali,  C.  C,  44  ;  Caines  v.  Hunt,  8  J.  R.,  358.  After  the 
bail  has  been  put  in  the  plaintiff  cannot  take  an  assignment  of  the  bail- 
bond,  but  must  except  to  the  bail. — Caines  v.  Hunt,  8  J.  R.,  358 ;  Ferris 
v.  Phelps,  1  J.  C,  249  ;  S.  C.  C.  C,  95.  If  one  real  and  one  fictitious 
person  be  given  as  bail  the  plaintiff  cannot  treat  the  bail-piece  as  a 
nullity,  but  must  except  to  the  sufficiency  of  the  bail. — Caines  v.  Hunt,  8 
J.  P.,  358.  In  England,  the  plaintiff  or  his  attorney,  upon  being  served 
with  this  notice,  either  accepts  of,  or  excepts  to,  the  bail.  If  he  accept  of 
them,  the  defendant's  attorney  in  the  King's  Bench  should  cause  the  bail- 
piece  to  be  filed  with  the  master  within  twenty  days  after  such  accept- 
ance.—P.  T.,  13  Car.  11,  K.  B.,  former  rule;  H.  23  ;  Car.  1,  K.  B.  Or 
if  the  plaintiff  do  not  except  to  the  bail  for  insufficiency  within  twenty 
days  next  after  notice  thereof  given  to  him  or  his  attorney,  then,  upon 
an  affidavit  in  writing  of  such  notice  on  the  back  of  the  bail-piece,  for 
which  affidavit  no  fee  shall  be  taken,  the  bail-piece  shall  be  filed  by  the 
defendant's  attorney  within  four  days  next  after  the  end  of  the  twenty 
days. — P.  M.  16  Car.  11,  AT.  B.  But  if  the  plaintiff  be  not  satisfied  with 
35 
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the  bail  he  may  except  to  them  in  either  court,  and  thereby  compel  a  justi- 
fication. If  the  bail  to  the  sheriff  become  bail  above,  the  plaintiff  in  the 
King's  Bench  is  not  at  liberty  to  except  to  them,  after  he  has  taken  an 
assignment  of  the  bail-bond.— 1  Salk.,  97  ;  7  Mod.,  62,  117  ;  6  Mod.,  122  ; 
R.  M.  8  Anne,  reg.  1  (C);  R.  E.,  5  Geo.  2,  reg.  1,  K.  B.  ;  for  by  so 
doing  he  admitted  them  to  be  sufficient ;  but  if  exception  be  taken  to  the 
bail  before  the  bond  is  assigned  they  are  bound  to  justify,  notwith- 
standing such  assignment.  — 11  East.,  321.  And  in  the  Common  Pleas  it 
is  a  rule,  that,  '•  in  all  cases  wherein  bail-bonds  shall  be  taken,  and  the 
same  bail  is  put  in  above,  the  plaintiff  may  except  against  such  bail." — 
R.  M.  6  Geo.  2,  reg.  2,  C.  P. ;  Barnes,  63  ;  2  Wils.,  6. 

The  delivery  of  a  declaration  in  chief  before  special  bail  put  in,  is 
holden  in  both  courts,  to  be  a  waiver  of  the  bail ;  and  before  justification 
it  is  an  acceptance  of  them. — R.  M.  8  Anne,  reg.  1,  K.  B.  R.  E.\  5  Geo. 
2,  reg.  1,  K.  B.  Cas.  Pr.  C.  P.,  81,  155.  But  the  plaintiff  may  declare  de 
bene  esse  or  conditionally,  provided  good  bail  be  put  in,  or  the  bail 
already  put  in  do  justify. — R.  M.  8  Anne,  reg.  1,  K.  B.  Cas.,Pr.  C.  P.,  8. 
Though  the  demand  or.  acceptance  of  a  plea  will  even  then,  in  general, 
be  deemed  a  waiver  of  the  bail,  or  justification. — Barnes,  92;  but  see  1 
Dowl.  Sr  RyL,  163 ;  4  Dowl.  Sr  RyL,  384.  When  bail  above  is  put  in,  in 
due  time,  and  notice  thereof  given  to  the  plaintiff's  attorney,  the  bail 
should  be  excepted  to,  and  notice  of  the  exception  given  to  the  defend- 
ant's attorney,  before  the  sheriff  is  ruled. — Loft.,  159  ;  8  Durnf.  Sr  East., 
258;  1  JVeu>  Rep.  C.  P.,  139;  7  Dowl.  Sr  RyL,  264.  And  there  is  no 
difference  in  this  respect  between  the  original  and  added  bail,  it  being 
holden  that  the  adding  bail  afterwards  does  not  supersede  the  necessity 
of  such  exception,  before  an  attachment  can  issue  against  the  sheriff,  on 
account  of  the  added  bail  not  having  justified  in  time. — 8  Durnf.  Sr  East., 
258  ;  7  Durnf.  Sr  East.,  109  ;  7  East.,  607.  But  when  bail  above  is  not 
put  in  at  the  time  of  ruling  the  sheriff  to  return  the  writ,  or  bring  in 
the  body,  he  must  put  in  and  perfect  bail  at  his  peril,  or  render  the 
defendant,  within/our  days  in  a  town  cause,  orsj'zdays  in  a  country  cause, 
without  any  exception  ;  for  otherwise,  if  the  plaintiff  excepted,  the  sheriff 
would  have  four  days  after  the  exception  to  perfect  bail,  and  by  that 
means  would  have  more  than  the  time  allowed  him  by  the  practice  of  the 
court,  to  return  the  writ  and  bring  in  the  body. — Per  Cur.  E.,  24  '-eo.  3, 
K.  B. ;  2  Black.  Rep.,  1206  C.  P. ;  and  see  2  Chitt.  Rep.,  82,  108-9.  In 
the  King's  Bench,  the  exception  to  bail,  if  put  in  in  due  time,  should  be  put 
in  the  bail-book  at  the  judge's  chambers  by  bill. — R.  M.  8  Anne,  reg.  2, 
K.  B. ;  1  Chitt.  Rep.,  174  ;  4  Dowl.  Sr  RyL,  365  ;  5  Barn.  Sr  Cress.,  389  ; 
8  Dowl.  Sr  RyL,  149,  S.  C.  Or  in  the  filacer's  book  by  original,  R.  E., 
2  Geo.  2,  K.  B. ;  within  twenty  days  after  notice  of  bail  put  in  or  filed  ; 
R.  M.  16  Car.  %K.  B.  ;  1  Salk.,  98;  6  Mod.,  24  ;  2  East.,  406-7;  and 
not  afterwards. — R.  M.  8  Anne,  reg.  2,  K.  B.  If  it  be  not  entered  within 
that  time  the  bail  becomes  absolute,  1  Chitt.  Rep.,  174;  4  Dowl.  Sr  RyL, 
365  ;  and  the  bail-piece  should  be  filed  by  the  defendant's  attorney  within 
four  days  after  the  end  of  the  twenty  days. — R.  M.  16  Car.  2,  K.  B.  But 
if  bail  above  be  not  put  in  in  due  time,  they  must  be  justified  though  not 
excepted  to  by  the  plaintiff. — 7  Durnf.  Sr  East.,  109  ;  7  East.,  607 ;  2 
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Chitt.  Rep.,  10S-9.  The  exception  being  entered,  notice  thereof  should 
be  given  in  writing,  without  delay,  to  the  defendant's  attorney. — R.  M. 
8  Anne,  reg.  2  ;  R.  E.  2  Geo.  2 ;  R.  E.  5  Geo.  2,  reg.  1  ;  7  'Bumf.  ft 
East.,  26  ;  5  Barn,  ft  Cress.  389,  K.  B.  ;  1  H.  Bla.,  80,  106,  C.  P.  And 
"  if  the  notice  be  given  in  term  time  the  defendant  shall  procure  his 
bail  to  justify  in  four  days  exclusive  after  such  notice,  or  shall  add  other 
bail,  who  shall  justify  within  the  said  four  days;  but  if  such  exception 
be  entered  in  vacation,  and  notice  thereof  given  in  like  manner,  the 
bail  put  in,  or  other  additional  bail,  shall  justify  upon  the  first  day  of  the 
subsequent  term."— R.  E.  5  Geo.  2,  reg.  1  K.  B.  R.  T.  j  3  and  4  Geo.  2, 
C.  P.  ;  and  see  4  Barn.  ft  Cress.,  864  ;  7  Dowl.  ft  Ryl.,  374,  S.  C.  The 
notice  of  exception  in  the  bail  should  be  entitled  in  the  cause  ;  and  if  not 
so  entitled  it  is  a  nullity,  although  served  upon  the  defendant's  attorney 
at  the  same  time  as  the  declaration. — 1  Chitt.  Rep.,  741.  And  notice  of 
exception  to  bail  entitled  by  mistake,  "  In  the  Lord  Mayor's  Court," 
instead  of  "  In  the  King's  Bench,"  is  a  nullity ;  and  an  attachment  against 
the  sheriff  was  in  consequence  set  aside. —  1  Chitt.  Rep.,  374. 

In  the  Common  Pleas,  it  is  a  rule,  that  in  all  cases  of  exception  to 
bail,  such  exception  should  be  made  either  in  the  filacer's  book,  or  on 
the  bail-piece,  if  taken  by  a  commissioner. 

The  exception  being  entered,  notice  thereof  should  be  given  in  writ- 
ing without  delay  to  the  defendant's  attorney. — R.  M.  8  Anne,  reg. ;  R. 
E  2  Geo.  2  j  R.  E.  5  Geo.  2,  reg.  1 ;  7  Bumf.  ft  East.,  26  ;  5  Bam.  ft 
Cress.,  389,  K.  B. ;  1  H.  Bla.,  SO,  106,  C.  P.  And  if  the  notice  be  given 
in  term  time,  the  defendant  shall  procure  his  bail  to  justify  in  four  days 
exclusive  after  such  notice,  or  shall  add  other  bail,  who  shall  justify 
within  the  said  four  days  ;  but  if  such  exception  be  taken  in  vacation,  and 
notice  thereof  given  in  like  manner,  the  bail  put  in  or  other  additional 
bail  shall  justify  upon  the  first  day  of  the  subsequent  term. — R.  E.  5  Geo. 
2,  reg.  1,  K.  B.  R.  T. ;  3  and  4  Geo.  2,  C.  P.;  4  Bam.  ft  Cress.,  364  ;  7 
Bowl,  ft  Ryl. ,  374,  S.  C.  And  notice  to  exception  to  bail  should  be 
entitled  in  the  cause,  and  if  not  so  entitled  it  is  a  nullity,  although  served 
upon  the  defendant's  attorney  at  the  same  time  as  the  declaration. — 1 
Chilt.  Rep.,  741.  And  notice  of  exception  to  bail  entitled  by  mistake,  "In 
the  Lord  Mayor's  Court,"  instead  of  "  In  the  King's  Bench,"  is  a  nullity, 
and  an  attachment  against  the  sheriff  was  in  consequence  set  aside. — 1 
Chitt.  Rep.,  374. 

PROCEEDINGS    AGAINST    SPECIAL   BAIL. 

There  is  no  distinction  between  proceedings  against  bail  and  other 
joint  debtors,  and  the  plaintiffs  may  proceed  against  both  where  one  de- 
fendant is  taken  and  the  other  not  found. — Stewart  v.  Patten  ft  Cuttin, 
I  H.  38.  After  judgment  against  the  bail,  if  the  principal  has  been 
taken  in  execution,  the  plaintiff  cannot  issue  a  ca.  sa.  against  the  bail ;  or, 
if  the  bail  have  been  taken  in  execution,  he  cannot  proceed  against  the 
body  of  the  principal. — Smith  v.  Rosecrantz,  6  /.  R.,  97.  A  ca.  sa.  against 
the  principal  must  not  only  be  sued  out,  but  must  be  actually  returned 
non  est  inventus,  and  filed,  before  the  plaintiff  can  proceed  to  charge  tho 
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bail. — Pearsall  v.  Laurence,  3  J.  R.,  514.  Special  bail  sued  on  their  re» 
cognizance  may  insist,  by  way  of  plea  in  bar  of  tbe  action,  that,  before  * 
breach  of  the  condition  of  the  recognizance,  an  agreement  was  entered 
into  by  the  plaintiff,  that  the  defendant  in  the  original  action  might  de- 
part the  State,  and  that  no  proceedings  should  be  had  in  such  action 
until  his  return. — Clark  v.  Niblo,  6  Wend.,  236.  In  a  suit  on  a  recogni- 
zance of  bail,  where  the  defendant  in  the  original  action  is  in  confine- 
ment, as  an  imprisoned  debtor,  in  another  State,  the  proceedings  will  be 
stayed,  and  time  to  surrender  him,  after  his  liberation  from  confinement, 
will  be  given.— The  People  v.  Jfew  York  C.  P.,  2  Wtnd.,  263.  An  appeal 
may  be  prosecuted,  by  bail,  for  the  limits,  in  the  name  of  the  Sheriff,  on 
a  judgment  against  him  for  an  escape. — The  People  v.  Monroe,  C.  P.,  1 
Wend.,  19.  Proceedings  will  be  stayed  against  special  bail,  pending  a 
writ  of  errors,  brought  by  the  principal. — Wheeler  v.  Raymond,  6  Cowen, 
582. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  noi 
cruel  and  unusual  punishments  inflicted. — Amend.  Con.,  Art.  s. 

PRIVILEGES  OF  BAIL— POWER  OVER  PRINCIPAL,  &c. 

Have  not  the  bail  a  right  to  take  the  principal  out  of  the  jurisdiction 
of  the  court  in  which  they  became  bail  \ 

They  have,  even  in  a  different  State. — Ruggles  v.  Corey,  3  Conn., 
421  ;  Johnson  v.  Tompkins,  1  Bald.,  578  ;  Nicolls  v.  Ingersoll,  7  Johns., 
145  ;  Commonwealth  v.  Bricket,  8  Pick.,  138 ;  Respublica  v.  Jailor,  2 
Yeates,  263 ;  Pease  v.  Burt,  3  Day,  485 ;  Parker  v.  Bridwell,  3  Conn.,  84. 
So  they  may  take  him  when  he  is  attending  court  as  a  suitor  or  at  any 
other  time,  even  on  Sunday. — 6  Mod.,  231  ;  1  Sel.  Prac.,  180  ;  3  Stark., 
132  ;  1  D.  &  R.  M.  P.  C,  20 ;  Broome  v.  Hurst,  4  Yeates,  123  j  8  Pick., 
138  ;  and  7  Johns.,  145  ;  4  Conn.,  170  ;  1  Atk.,  239. 

They  may  break  open  an  outer  door,  after  demand  of  admittance,  to 
seize  him. — 8  Pick.,  138  ;  7  Johns.,  145.  And  they  may  justify  entering 
the  house  of  a  stranger  (the  outer  door  being  open)  to  take  the  defendant, 
though  h%  be  not  in  the  house. — 2  Hen.  Bla.,  120.  And  if  the  defendant 
is  in  custody,  either  in  a  civil  action,  or  upon  a  criminal  charge  or  con- 
viction, they  may  have  a  writ  of  habeas  corpus,  and  surrender  him  in  dis- 
charge of  his  bail,  though  the  creditor  cannot  take  him  in  execution. — ■ 
7  Term.  Rep.,  226  ;  Bigelnw  v.  Johnson,  16  Mass.,  218  ;  Biggnell  v.  For- 
rest, 2  Johns.,  482.  So  bail  may  command  assistance  from  the  sheriff 
and  his  officers  to  take  the  principal. — 8  Pick.,  138.  They  may  also 
depute  their  power  to  take  and  surrender. — 8  Taunt.,  425  ;  Boardman  v. 
Fowler,  1  Johns.  Cas.,  413;  J\"icholls  v.  Ingersoll,  7  Johns.,  145;  8 
Pick.,  140. 

And  if  the  safety  of  the  bail  be  endangered  by  the  threatened  vio- 
lence of  the  principal,  his  door  may  be  broken  without  demanding  admit- 
tance.— Read  v.  Case,  4  Conn.,  166.  But  if  they  use  more  force  than  is 
necessary,  they  will  become  trespassers  ab  initio  and  liable  for  false 
imprisonment. — Pease   v.  Burt,  3  Day,  485.     Besides  the  mode  of  dis- 
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charging  the  bail  by  surrendering  the  principal,  there  are  various  other 
causes  for  discharging  them,  such  as  the  death  of  the  defendant. — Tidd., 
293,  1183.  His  bankruptcy  and  certificate. — 1  Burr.,  244  ;  Cowp.,  824. 
His  being  made  a  peer  or  member  of  parliament. — Doug.,  45;  Tidd.,  293. 
Or  being  sent  abroad  under  the  alien  act. — 6  T.  R.,  50,  52 ;  IT.  R.,  517. 
Or  under  sentence  of  transportation. — 6  T.  R.,  217.  Or  his  being 
impressed  or  discharged  on  the  48  Geo.  3,  c.  123.  Or  by  the  act  of 
the  plaintiff  in  not  declaring  in  due  time  ;  by  making  a  material  variance 
in  the  declaration  from  the  process  or  affidavit  in  the  cause  of  action. — 2 
East.,  305  ;  2  5.  #  P.,  358  ;  6  T.  R.,  363.  Or  a  variance  between  the 
affidavit  and  judgment  in  C.  P. ;  or  declaring  in  a  different  county  by 
original,  or  recoverable  under  a  bailable  amount ;  or  giving  time  to  the 
defendant  on  a  cognovit,  &c. ;  or  removing  the  cause  from  an  inferior 
court,  or  referring  to  arbitration,  or  taking  principal  in  execution. — Cro. 
Jac,  320.  Or  any  other  irregularity  in  proceedings  against  the  principal. 
— Tidd.,  1182.  See  the  various  cases  on  these  points,  and  other  qualifi- 
cations, in  Tidd: s  Prac,  8th  ed.,  290  to  295,  403,  1147,  1182,  1187. 


IN  WHAT  CASES  BAIL  IS,  OR  IS  NOT,  DEMANDABLE— 
FORM  AND  REQUISITES  TO  HOLD  TO  BAIL,  &c 

Will  a  discharge  under  the  Insolvent  Law  of  one  State  prevent  an 
arrest  and  holding  to  bail  of  the  debtor  in  another  State  1 

In  most  of  the  States  it  will  not. — Peek  v.  Hozier,  14  Johns.,  346  ; 
Hubbard  v.  Wentworth,  3  JV*.  Hamp.,  43 ;  S.  P.  Whitemore  v.  Adams,  2 
Cow.,  626  ;  James  v.  Allen,  1  Dall.,  188 ;  Webster  v.  Massey,  2  Wash.  C. 
C,  157  ;  Read  v.  Chapman,  Peters'  C.  C,  404  ;  Sicard  v.  Whale,  1 1  Johns., 
194;  Woodbridge  v.  Wright,  3  Conn.,  523 ;  Knox  v.  Greenleaf,  Wallace, 
108 ;  3  Gill  ft  Johns.,  64. 

But  in  Pennsylvania  it  seems  their  law  says,  we  will  do  unto  you,  as 
you  do  unto  us ;  for,  if  a  debtor  is  discharged  by  the  insolvent  law  of 
the  State  where  the  debt  was  contracted,  and  where  he  resided,  he  will 
be  discharged  on  common  bail,  unless  such  State  refuse  the  same  cour- 
tesy to  the  citizens  of  Pennsylvania. — Boggs  v.  Tickle,  5  Binn.,  332; 
Welsh  v.  JVourse,  ib.,  381;  Fisher  v.  Hyde,  3  Yeates,  256;  Millar  v. 
Hall,  1  Dall.,  229  ;  Thompson  v.  Young,  ib.,  294 ;  Donaldson  v.  Cham- 
bers, 2  Dall.,  100;  Smith  v.  Browne,  2  Binn.,  201 ;  Hare  v.  Moultrie,  2 
Yeates,  435  ;  Jeffries  v.  Thompson,  ib.,  482  ;  Hillard  v.  Greenleaf,  ib.,  533  j 
5  Binn.,  336,  ib. 

But  in  New  Jersey,  where  the  defendant  has  been  held  to  bail  and 
a  judgment  rendered  against  him  in  another  State,  he  cannot  be  held  to 
bail  in  New  Jersey  in  an  action  on  that  judgment. — Lambert  v.  Moore, 
1  Halst.,  131. 

An  affidavit  to  hold  to  bail  requires  that  a  specific  sum  shall  be 
charged,  and  the  cause  of  action  plainly  set  forth. 

A  creditor  may  hold  his  debtor  to  bail  upon  one  cause  of  action, 
and  declare  upon  that  and  another  one  also ;  but  should  the  verdict  be 
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given  on  the  second  cause  of  action,  the  defendant  may  take  advantage 
of  it  when  sued  on  his  bond,  but  not  on  motion. 

The  law  does  not  require  that  an  affidavit  to  hold  to  bail  should  be  of 
the  exact  amount  which  may  actually  be  found  due,  for  the  verdict  can- 
not alter  the  regularity  of  the  former  proceedings. — Woodford  v.  Leslie, 
2  N.  cS-  McCord  Rep.,  585. 

If  by  the  law  of  the  country  where  the  contract  was  made,  the  pro- 
perty only,  and  not  the  person,  is  liable,  the  defendant  may  nevertheless 
be  held  to  bail  according  to  the  law  where  the  suit  is  instituted. — Smith, 
v.  Spino/lo,  2  Johns.,  198  ;  Vibus  v.  Werting,  2  Yeates,  350 ;  Milne  v.  Mor- 
ton, 6  Binn.,  353,  360. 

An  affidavit  stating  the  defendant  to  be  indebted  to  the  agent,  as 
attorney  for  the  plaintiff,  is  a  sufficient  affidavit  to  hold  the  defendant  to 
bail  in  an  action  by  the  plaintiff  (the  principal). — Jackson  v.  Watts,  1  Mc- 
Cord Rep.,  288. 

It  is  not  necessary  that  a  special  order  for  bail  should  be  indorsed 
on  the  writ,  where  the  plaintiff  swears  to  a  particular  sum  due  on  the 
rescinding  of  a  contract;  it  is  sufficient  that  the  authority  to  hold  to 
bail  exists,  and  is  in  the  possession,  or  under  the  control  of  the  officer. — 
Carler  v.  Drake,  10  Wend.,  618;  Mickle  v.  Baker,  2  McCord,  250. 

Bail  may  be  required  where  a  former  suit  for  the  same  cause  has 
been  brought  and  no  bail  asked. — Field  v.  Coleick,  3  Yeates,  56  ;  Peck  v. 
Hozier,  14  Johns.,  346. 

A  defendant  under  bail  in  another  State  for  the  same  cause  of  action 
will  generally  be  discharged  from  bail  in  the  second  suit. — Clerk  v.  Weldo, 
4  Yeates,  206. 

In  ordinary  cases  an  affidavit  to  hold  to  bail  must  be  certain  and 
positive,  but  an  exception  is  made  in  favor  of  executors,  administrators 
and  agents,  or  other  persons  acting  in  a  representative  character.  In 
those  cases  it  is  duly  required  that  they  should  swear  to  the  evidences 
of  the  debt  which  they  have  in  their  hands,  accompanied  with  their 
belief  of  the  truth  of  the  facts  which  they  purport  to  establish. — Deleiss- 
line  v.  Heyle,  3  McCord  Rep.,  16. 

The  affidavit  of  an  administrator  to  hold  a  defendant  to  bail  stated, 
"  that  notes  were  found"  among  his  intestate's  papers,  "  by  which  it 
appeared  that  defendant  was  indebted,"  &c,  "  $1700."  The  court  held 
that  it  was  unnecessary  to  set  out  how  many  notes,  or  their  dates,  or  to 
give  any  further  description  of  them. — Lowe,  Administrator,  v.  Mason,  3 
McCord  Rep.,  318. 

An  executor  may  be  held  to  bail  in  case  of  a  devastavit. — Hartness  v. 
Purcell,  1  Wend.,  303. 

An  affidavit  to  hold  to  bail  may  be  made  by  an  agent  cognizant  of 
the  fact  of  indebtedness. — Treasurers  v.  Barksdale,  1  Hill  Rep.,  272. 

An  affidavit  to  hold  defendant  to  bail  in  malicious  prosecution  will 
be  sufficient  if  it  state  that  the  plaintiff  believes  and  is  satisfied  that  there 
was  no  reasonable  or  probable  cause  for  the  prosecution. — Mitchell  v. 
Henderson,  1  Hill  Rep.,  294. 

In  South  Carolina  and  Massachusetts  bail  may  be  demanded  in  an 
action  for  slander. — Peason  v.  Pickett,   1   McCord,  472  ;   17  Mass.,  176. 
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In  Pennsylvania,  the  court  will  discharge  a  defendant  in  slander,  on  com- 
mon bail,  unless  special  damage  is  proved  or  the  charge  is  of  a  gross 
crime. — McCauley  v.  Smith,  4  Yeates,  193.  But  if  the  plaintiff  swear  to 
special  damage,  though  he  do  not  specify  the  amount,  the  court  will 
hold  to  bail. — Charles  v.  Holmes,  1  Browne,  297.  In  actions  for  libel 
and  slander  (except  slander  of  title)  bail  is  not  demandable,  unless 
special  cause  be  shown. — Clason  v.  Gould,  2  Caines,  4-7. 

An  affidavit  to  hold  defendant  to  bail  must  show  a  subsisting  debt  at 
the  time  it  was  made.  An  affidavit  made  under  the  copy  of  a  note  which 
is  past  due,  and  stating  that  it  was  given  for  value  received,  is  not 
enough,  unless  it  go  on  to  state  that  it  was  unpaid. — Carson  v.  Gamblin, 
3  McCord  Rep.,  16.  In  general,  and  as  a  matter  of  legal  right,  objections 
lo  the  regularity  of  the  affidavit  to  hold  to  bail  can  be  taken  advantage 
of  by  the  principal  only.  The  bail  cannot  plead  the  irregularity  of  the 
Affidavit  in  bar  of  an  action  against  him  on  the  bail  bond  ;  but  is  con- 
cluded by  the  acquiescence  of  his  principal,  unless  the  order  for  bail  be 
absolutely  void. — Saunders  v.  Hughes,  2  Bail.  Rep.,  504.  An  agent  in 
whose  name  suit  is  brought  for  the  benefit  of  another,  may  take  an  affi- 
davit to  hold  to  bail. — McWhorter  v.  Ried,  1  Hill's  Rep.,  368. 


WHEN  BAIL  ARE  FIXED— WHEN  NOT— SURRENDER  OF 
THE  PRINCIPAL,  &c. 

Is  it  any  cause  for  exonerating  bail  that  the  principal  has  become 
msane  and  is  confined  in  a  hospital  1 

It  is  not. — Bowerbank  v.  Paine,  2  Wash.  C.  C,  464.  Nor  if  impris- 
oned on  conviction  for  a  crime,  unless  it  be  for  life  or  for  a  long  term  in 
another  State. — Phcenix  Fire  Insurance  Company  v.  Mowat,  6  Cow.,  599. 
Nor  is  it  any  defence  for  bail  that  the  officer  was  prevented  by  the  resist- 
ance of  the  principal  from  taking  him  in  execution.  —Fitch  v.  Loveland, 
Kirby,  384. 

If  the  principal  die  after  non  est  is  returned,  his  bail  are  inevitably 
fixed. — Gordon  v.  Liepenau,  3  McCord,  49;  Boggs  v.  Teackle,  5  Binn., 
332 ;  Davidson  v.  Taylor,,  12  Wheat.,  604  ;  Olcott  v.  Lilley,  4  Johns.,  407  ; 
Rathbone  v.  Blackford,  1  Gai.  R.,  588  ;  Hamilton  v.  Dunklee,  1  N.  Hamp., 
172. 

And  it  will  not  avail  the  bail  to  show  that  the  principal  after  his 
arrest  enlisted  as  a  soldier  in  the  army,  or  as  a  sailing-master  in  the  navy 
of  the  United  States. — Harrington  v.  Dennie,  13  Mass.,  93  ;  Saywood  v. 
Conant,  11  Mass.,  146.  Nor  that  he  was  so  indisposed,  on  the  first  day  of 
the  term  when  judgment  was  rendered  against  him,  that  he  could  not  be 
removed  without  manifest  danger  to  his  life,  and  illness  continued  until 
the  return  day  of  the  execution,  when  he  died. — Goodwin  v.  Smith,  4  JV*. 
Hamp.,  29.  Nor  will  it  avail  the  bail  to  show  that  the  principal  died 
before  the  execution  was  returned  into  the  clerk's  office,  if  his  death 
were  after  the  return  day  of  the  execution,  and  after  the  return  was 
endorsed  on  it. — Bradford  v.  Earle,  4  Pick.,  120.     Nor  even  if  he  has 
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been  convicted  of  a  crime  and  confined  in  prison. — Parker  v.  Chandler, 

8  Mass.,  264. 

But  by  the  laws  of  the  State  of  New  York  if  the  principal  be  com- 
mitted to  prison  for  life,  or  if  he  be  convicted  of  felony  and  sentenced  to 
confinement  for  a  term  of  years  in  the  State  prison  of  another  Slate,  the 
bail  are  entitled  to  an  exoneretur. — Cathcart  v.  Cannon,  1  Johns.  Cas.,  28  ; 
Lajiin  v.  Fowler,  18  Johns.,  335;  see  6  Cow.,  599. 

Time  will  be  extended  to  bail  if  the  principal  be  imprisoned  in 
another  State  to  surrender  him  after  he  is  enlarged. — People  v.  JVew  York 
C.  P.,  2  Wend.,  2G3. 

Fraudulent  conduct  on  the  part  of  the  plaintiff*  with  a  view  to  charge 
the  bail  may  be  shown  by  them  in  defence  against  him.  It  may  also  be 
shown  that  the  principal  was  arrested  on  an  alias  execution,  or  that  after 
the  return  of  non  est  on  the  first  execution  he  satisfied  the  judgment,  or 
that  it  was  released  by  the  plaintiff",  or  has  been  reversed.  So  the  bail 
may  show  in  answer  to  a  sci.  fa.  that  the  arrest  of  the  principal  was 
unlawful,  or  ineffectual  in  law. — Bradley  v.  Bishop,  7  Wend.,  352 ;  Van- 
ness  v.  Fairchild,  1  Chip.,  153  ;  Stevens  v.  Bigelow,  12  Mass.,  437;  Win- 
chell  v.  Styles,  15  Mass.,  232;  Harrington  v.  Dennie,  13  Mass.,  93; 
Champion  v.  jYoyes,  2  Mass.,  481.  So  the  discharge  of  a  principal,  under 
a  bankrupt  or  insolvent  law,  before  the  bail  are  fixed,  entitles  them  to  an 
exoneretur  without  a  surrender. — Seamen  v.  Drake,  1  Caines,  9  ;  Kaine  v. 
Jngraham,  2  Johns.  Cas.,  403  ;  Champion  v.  Noyes,  2  Mass.,  48 1 ;  Payson 
v.  Payson,  1  Mass.,  292 ;  Baily  v.  Seales  (bail),  1  Har.,  367 ;  McGlessuy 
v.  McGlair,  I  Har.,  466  ;  Saunders  v.  Bobo,  2  Baily,  492;  McCauseland 
v.  Waller,  1  Har.  Sf  J-,  156  ;  McKing  v.  Marshall,  ib.,  101  ;  Harrison  v. 
Young,  ib.,  102;  see  also  Olcott  v  Lily,  4  Johns.,  407;  1  Browne,  258; 
Ratltbone  v.  Blackford,   1   Caines,  588;  Riddles  v.  Mitchell,  1  Caines,  11. 

The  practices  existing  for  many  years  in  Maryland  to  discharge  bail 
when  the  principal  has  been  discharged  under  the  insolvent  laws  of 
another  State. — Richmond  v.  Be  Young,  3  Gill  8f  Johns.,  64  ;  Rowland  v. 
Stevenson,  1  Halst.,  149. 

The  Circuit  Court  of  the  United  States  do  not  hold  a  certificate  of 
discharge  to  be  conclusive,  but  require  the  discharge  of  the  principal 
under  a  State  insolvent  law  to  be  pleaded  by  the  bail. — Bobyshallv.  Opm- 
heimer,  4  Wash.  C.  C,  317  ;  Glenn  v.  Humphries,  ib.,  424 ;  Richardson  v. 
Mclntire,  ib.,  412  ;  Hayton  v.  Wilkinson,  1  HaWs  Amer.  L.  Journal,  260; 
see  Peters'1  C.  C,  484. 

In  Pennsylvania,  New  Jersey,  New  York,  South  Carolina,  and  Mary- 
land, on  return  of  non  est  the  bail  are  so  far  fixed  that  they  are  liable, 
unless  the  principal  is  surrendered  within  the  time  allowed  ex  gratia  by 
the  practice  of  the  court. — Boggs  v.  Teackle,  5  Binn.,  332 ;  Armstrong  v. 
Davis,  Coxe,  110;  Rathbone  v.  Blackford,  1  Caines,  588;  Olcott  v.  Lily, 
4  Johns.,  407  ;  Gordon  v.  Leipman,  3  McCord,  49  ;  Davidson  v.  Taylor, 
12  Wheat.,  604-. 

Bail  in  New  York  may  surrender  the  principal  before  the  expiration 
of  eight  days  in  full  term  after  the  return  of  process  against  them;  and 
in  Pennsylvania  until  the  fourth  day  after  such  return. — Brown  v.  Smith, 

9  Johns.,  84 ;  Patten  v.  Stewart,  1  Hall,  38  ;  MClurgh  v.  Bowers,  9  5.*- 
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K.,  24  ;  Brownelow  v.  Forbes,  2  Johns.,  101 ;  Ellis  v.  Hay,  1  Johns.  Cas., 
334  ;  Strand  v.  Barber,  ib.,  329  ;  Kane  v.  Ingraham,  2  Johns.  Cas.,  403  ; 
Ma  yell  v.  Foiled,  7  Wend.,  507;  see  also  Wiggins-  v.  Wilson,  5  Cow.,  420  j 
Cowles  v.  Brawley,  4  Watts,  358. 

Bail  in  South  Carolina,  Connecticut,  and  Vermont,  are  fixed  by  the 
return  of  rccw  es£  on  the  execution  against  the  principal,  unless  they  can 
show  that  such  return  was  unfairly  made. — Collins  v.  Cooke,  4  Day,  1 ; 
Fitch  v.  Love/and,  Kirby,  384;  Saunders  v.  Bobo,2  Baily,  492;  Howe  v. 
Ransom,  1   Verm.,  276. 

But  if  they  offer  to  surrender  within  a  time  reasonably  to  be  allowed 
for  the  return  of  the  execution,  though  after  the  return,  they  will  be  exon- 
erated.— Edwards  v.  Gunn,  3  Conn.,  316. 

In  North  Carolina  the  bail  are  not  fixed  till  judgment  against  them, 
and  they  may  surrender  the  principal  after  verdict  against  them. — Gran- 
berry  v.  Pool,  3  Dec,   155. 

In  Massachusetts  and  New  Hampshire  not  until  judgment  against 
ehem  on  a  sci.  fa.,  or  unless  the  principal  die  after  a  return  of  non  est  on 
the  execution  against  him. — Champion  v.  Koyes,  2  Mass.,  485 ;  Hamilton 
v.  Dunklee,  1  JV.  Hamp.,  172. 

The  surrender  maybe  made  in  New  York  without  application  to  the 
court,  and  the  bail  are  thereupon  relieved  on  motion,  and  not  by  plea. — 
Ellis  v.  Hay,  1  Johns.  Cas.,  334  ;  Brownelow  v.  Forbes,  2  Johns.,  101 

If  the  principal  becomes  by  law  entitled  to  a  discharge,  an  exon- 
eretur  will  be  entered  without  a  surrender,  if  application  be  made  before 
the  return  of  the  sci.  fa.  against  the  bail.  The  exoneretur  may  be  entered 
after  the  eight  days  have  expired,  if  the  surrender  be  seasonably  made. 
But  if  a  suit  has  been  brought  against  the  bail,  the  costs  thereof  must  be 
paid  before  an  exoneretur  can  be  entered. — Boggs  v.  Teackle,  5  Binn.,  332  ; 
Strang  v.  Barber,  1  Johns.  Cos.,  329  ;  Brownelow  v.  Forbes,  2  Johns.,  101  ; 
Barker  v.  Tomlinson.  2  Johns.  Cas.,  220. 

If  in  North  Carolina  the  principal  is  imprisoned  abroad  for  a  crimi- 
nal offence,  or  it  is  unlawful  for  him  to  come  into  the  State,  the  court  in 
its  discretion  will  relieve  the  bail,  but  not  when  he  is  imprisoned  abroad 
for  debt. — Granberry  v.  Pool,  3  Dev.,  157. 

In  Massachusetts  bail  are  discharged  if  a  sci.  fa.  be  not  served  on 
them  within  a  year  after  the  rendition  of  judgment  against  the  principal. 
— Rice  v.  Carnes,  8  Mass.,  490  ;  Champion  v.  Jfoyes,  2  Mass.,  486  ;  S.  P. 
in  Connecticut,  Howard  v.  Miller,  1  Roof,  428. 

But  evidence  may  be  given  of  the  day  on  which  judgment  was  ren- 
dered.— Clarke  v.  Eley,  2  Root,  380. 

Where  judgment  is  against  two,  and  the  plaintiff  takes  one  of  them 
in  execution,  and  discharges  him,  the  bail  of  both  are  discharged. — Bryan 
v.  Simonton,  1  Hawks,  51. 

If  the  principal  die  before  a  ca.  sa.  is  issued  against  him,  the  bail  are 
discharged. — Jlrthur  v.  Anlonia,  1  JV.  4"  .1/.,  251. 

So  in  Massachusetts  if  he  die  before  the  return  of  the  execution 
against  him. — Champion  v.  Noyes,  2  Mass.,  485. 

Bail  in  Ohio  are  discharged  if  the  principal  die  after  the  ca.  sa.  is 
36 
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returned  non  est,  and  before  the  return  of  the  first  sci.fa.  executed,  or  the 
second  nihil.— Bank,  Sfc,  v.  Pollock,  1  Ham.,  35. 

In  Tennessee  death  of  the  principal  after  a  return  of  the  ca.  sa.,  and 
before  final  judgment  against  the  bail,  discharges  them. —  White  v.  Cum- 
mins, 1  Overt,  224. 

Bail  are  not  discharged  by  the  creditor's  refusal  to  deliver  his  exe- 
cution to  an  officer,  at  their  request,  so  that  they  might  surrender  the 
principal ;  but  by  surrendering  the  principal  to  the  officer  who  holds  the 
execution  before  it  is  returnable,  they  are  discharged. — Stevens  v.  Bige- 
low,  12  Mass.,  434  ;  Rice  v.  Cairnes,  8  Mass.,  490 ;  Champion  v.  Noyes, 
2  Mass.,  485  ;  Collins  v.  Cooke,  4  Day,  1 ;  Ryan  v.  Watson,  2  Greenl.,  382. 
While  an  action  is  pending,  bail  may  surrender  the  principal  in 
court  in  discharge  of  their  liability,  but  they  cannot  so  surrender  in  court 
after  final  judgment  against  the  principal  except  after  the  return  of  a 
sci.  fa.  against  them.  But  when  they  surrender  pending  such  sci.  fa., 
they  are  not  discharged  until  the  costs  thereof  are  paid. — Coolidgc  v. 
Carey,  14  Mass.,  115  ;  Rice  v.  Cairnes,  8  Mass.,  490  ;  Bartlett  v.  Falley,  5 
Mass.,  373. 

Bail  when  exonerated  on  payment  of  costs  must  seek  the  plaintiffs 
and  pay  them,  without  waiting  for  a  demand  or  presentment  of  the  bill.— 
Cathcart  v.  Cannon,  1  Johns.  Cos.,  220. 

Bail  are  regarded  as  sureties  and  are  entitled  to  the  benefit  of  the 
general  principles  applicable  to  sureties,  and  if  the  plaintiff  agree  for  a 
valuable  consideration  not  to  issue  execution  until  after  a  certain#day 
without  the  knowledge  or  consent  of  the  bail,  the  bail  will  be  discharged. 
— Rathbone  v.  Warran,  10  Johns.,  587;  S.  P.  Edwards  v.  Coleman,  6 
Monroe,  573. 

But  temporary  stay  of  execution,  by  agreement  of  the  plaintiff,  in 
consideration  of  a  confession  of  judgment  by  the  defendant,  does  not 
exonerate  the  special  bail  in  the  action. — Johnson  v.  Boyer,  3  Watts,  376. 
And  when  bail  are  fixed  at  law  with  the  payment  of  the  debt,  their 
character  as  bail  ceases  ;  after  judgment  and  execution  against  them, 
there  is  an  end  of  the  relation  of  principal  and  surety,  and  they  cannot 
claim  any  advantage  against  the  creditor  on  the  ground  of  want  of  dili- 
gence in  prosecuting  the  principal  debtor. — 5  Johns.  Ch.,  305. 

Even  the  legislature  cannot  deprive  the  plaintiff  of  his  right  to  judg- 
ment against  the  bail,  when  once  fixed. — Lewis  v.  Brackenridge,  1 
Blackf.,  112. 

If  the  principal  be  confined  in  prison  on  charge  or  conviction  of  a 
crime,  he  may  be  brought  into  court  on  habeas  corpus  and  surrendered  in 
discharge  of  his  bail,  though  the  creditor  cannot  take  him  in  execution. 
— Bigelow  v.  Johnson,  16  Mass.,  218  ;  Biggnell  v.  Forrest,  2  Johns.,  482. 
A  voluntary  surrender  of  himself  by  the  principal  to  the  sheriff, 
without  the  knowledge  of  the  bail,  will  discharge  the  bail,  and  placing 
himself  in  the  sheriff's  power  for  the  purpose  of  being  detained,  is  a  sur- 
render.— Dick  v.  Stoker,  1  Dev.,  91. 

Where  a  judgment  is  obtained  against  bail  and  the  principal  is  after- 
wards discharged  under  an  insolvent  law,  and  they  then  pay  the  debt  on 
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a  ca.  sa,  against  them,  they  may  recover  indemity  of  the  principal ;  his 
discharge  not  being  a  bar. — Buel  v.  Gordon,  6  Johns.,  126. 

A  "surety  in  a  bail  bond,  who  voluntarily  satisfies  the  judgment 
against  the  principal  before  a  return  of  a  sci.Ja.,  cannot  compel  his  surety 
to  a  contribution.— Ski/ ten  v.  Merrill,  16  Mass.,  40. 

A  discharge  under  the  insolvent  law  of  Pennsylvania  protects  the 
principal  from  imprisonment  in  that  State  by  virtue  of  a  bail-piece  from 
a  neighbouring  State. — Commonwealth  v.  Riddle,  1  S.  Sf  R.,  311. 

Proceedings  against  special  bail  will  be  stayed  pending  a  writ  of  error 
brought  by  the  principal. —  Wheeler  v.  Raymond,  6  Cow.,  582. 

Bail  against  whom  judgment  has  been  recovered  on  sci.fa.,  and  who 
have  paid  the  debt,  cannot  recover  the  amount  by  motion  under  the  Ken- 
tucky statute  that  empowers  securities  to  recover  damages  in  a  summary 
way.  Nor  do  they  acquire  any  lien  in  equity  on  a  tract  of  land  for 
indemnity,  though  the  debt  they  have  paid  was  for  the  price  which  the 
principal  engaged  to  pay  therefor. — Adair  v.  Campbell,  4  Bibb,  13. 
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Can  the  defendant  be  admitted  to  bail  in  felonies,  and  other  offences 
of  a  capital  nature  1 

He  cannot,  "  for  what  (says  Mr.  Justice  Blackstone  in  his  Com- 
mentaries, book  4,  p.  297)  is  there  that  a  man  may  not  be  induced  to 
forfeit  to  save  his  own  life  1  And  what  satisfaction  or  indemnity  is  it  to 
the  public,  to  seize  the  effects  of  them  who  have  bailed  a  murderer,  if 
the  murderer  himself  be  suffered  to  escape  with  impunity1."  The  Athe- 
nian magistrates  when  they  took  a  solemn  oath,  never  to  keep  a  citizen 
in  bonds  that  could  give  three  sureties  of  the  same  quality  with  himself, 
did  it  with  an  exception  to  such  as  had  embezzled  the  public  money,  or 
been  guilty  of  treasonable  practices. — Pott.  Antiq.,  b.  1,  c.  18.  In  a  case 
of  murder,  the  public  are  entitled  to  demand  nothing  less  than  the  high- 
est security  that  can  be  given,  viz.  the  body  of  the  accused,  in  order 
to  insure  that  justice  shall  be  done  upon  him  if  guilty.  Such  persons, 
therefore,  as  the  author  of  the  Mirror  observes,  have  no  other  sureties  but 
the  four  walls  of  a  prison. — C.  2,  §  24.     \th  Blackstone,  298. 

The  Supreme  Court  of  the  United  States  has  jurisdiction,  under  the 
constitution  and  laws  of  the  United  States,  to  bail  a  person  committed 
for  trial  on  a  criminal  charge,  by  a  District  Judge  of  the  United  States. — 
United  States  v.  Hamilton,  3  Dall.,  13. 

Probable  cause,  on  oath,  must  be  stated,  to  justify  the  holding  a 
defendant  to  bail,  under  the  3d  section  of  the  Act  of  Congress  of  26th 
February,  1795,  ch.  272. — Leonard  v.  Caskin,  Bee's  Adm.  Decis.,  146. 

Aaron  Burr,  charged  with  carrying  on  a  military  expedition  against 
a  nation  with  whom  the  United  States  were  at  peace,  was  admitted  to 
bail. — 1  Burr's  Trial,  18. 

The  Circuit  Court  has  no  authority  to  issue  a  habeas  corpus  for  the 
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purpose  of  surrendering  a  principal  in  discharge  of  his  bail,  when  the 
principal  is  confined  in  jail,  merely  under  the  process  of  a  State  court, 
nor  will  the  court  discharge  the  bail  of  such  party,  who  has  become 
bound  by  recognizance  in  the  circuit  court  to  answer,  &c.,  merely  on 
account  of  such  impediment,  but  in  their  discretion  the  court  will  respite 
the  recognizance. —  United  States  v.  Jonathan  French,  1  Gallis.  C.  C.R.,  1. 
State  v.  Rockafellow,  1  Halst.,  332. — In  South  Carolina  the  Court  of 
Sessions  may  bail  a  prisoner  in  any  case,  in  the  exercise  of  a  sound  dis- 
cretion, and  that  as  well  after  as  before  a  bill  of  indictment  is  found. — 
State  v.  Hill,  1  Tr.  Con.  Rep.,  242.  So,  where  a  prisoner  is  convicted  of 
manslaughter  and  recommended  to  mercy  by  the  jury,  the  Court  will  on 
circuit  postpone  the  sentence  until  the  first  day  of  the  ensuing  term,  in 
order  to  give  him  an  opportunity  of  applying  to  the  Governor  for  a  par- 
don, and  in  the  meantime,  admit  him  to  bail  for  his  appearance.  —  The 
State  v.  Frink,  1  Bay.  R(p.,  168.  'But  where  a  man  is  convicted  of  an 
infamous  offence  by  a  jury  and  afterwards  moves  for  a  new  trial,  or  in 
arrest  of  judgment,  he  is  nolongerbailable.-Sta^e  v.  Connor,  2  Bay.  Rep.,  34. 

In  New  York,  the  Supreme  Court  have  authority  to  let  prisoners  to 
bail  in  all  criminal  cases  whatever. — Tayloe's  Case,  5  Cow.,  39.  But  if 
there  be  no  reasonable  doubt  of  the  guilt  of  the  prisoner  charged  with 
committing  felony,  he  ought  not  to  be  bailed  even  by  the  Supreme  Court. 
Ex  parte  Tayloe's,  5  Cow.,  31. 

By  statute  of  Illinois,  all  persons  shall  be  bailable  by  sufficient 
securities,  unless  for  capital  offences,  where  the  proof  is  evident  or  the 
presumption  great. — Foley  v.  People,  I  Brcese,  32. 

In  South  Carolina  and  New  Jersey,  the  court  may  admit  to  bail  in 
capital  cases,  but  this  power  will  be  exercised  with  great  reserve. — 
State  v.  Hill,  1  Const.  Rep.,  24-2. 

In  Massachusetts  a  justice  of  the  peace  has  no  authority  to  admit 
to  bail  in  a  case  of  homicide;  and  a  recognizance  taken  by  him  in 
such  cases  is  void.  Nor  where  a  defendant  has  been  convicted  in  another 
court,  and  escaped  before  sentence  passed.  Nor  where  a  justice  has 
issued  a  mittimus  against  a  defendant  for  want  of  sureties.  Nor  can  he 
hold  to  bail  for  an  offence  that  may  be  prosecuted  by  action  or  informa- 
tion qui  tarn  as  well  as  by  indictment. —  Commonwealth  v.  Loveridge,  11 
Mass.,  3^7 ;  Commonwealth  v.  Otis,  16  Mass.,  198  ;  State  v.  Berry,  8 
GreenL,  179  ;  Commonwealth  v.  Canada,  13  Pick.,  86  ;  Commonwealth  v 
Cheney,  6  Mass.,  347. 

In  Virginia  a  justice  may  bail  a  prisoner  charged  with  felony  if  only 
a  slight  suspicion  of  guilt  attaches  to  him. — Tyler  v.  Greenlaw,  5  Ra?i- 
dull,  711. 

In  Connecticut  a  sheriff  may  take  bail  of  a  prisoner,  committed  by  a 
justice  for  not  finding  sureties,  and  release  him  from  confinement. — 
Dickenson  v.  Kingsbury,  2  Day,  1. 

A  person  charged  with  treason  may  be  admitted  to  bail,  but  not 
without  very  strong  reasons. — United  States  v.  Hamilton,  3  DaJl.,   18 
United  States  v.  Stewart,  2  Dull.,  345  ;  see  1  Burr's  Trial,  306,  312. 

A  defendant  convicted  of  a  conspiracy  was  admitted  to  bail,  when, 
on  being  brought  up  for  judgment,  the  court  could  not  proceed  to  pass 
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sentence  because  the  record  of  conviction  was  not  produced. — McNailis* 
Case,  1  Caines,  72. 

If  there  be  no  reasonable  doubt  of  the  guilt  of  the  prisoner  charged 
with  felony,  he  ought  not  to  be  admitted  to  bail. — Tayloe's  Case,  5 
Cow.,  39. 

Where  a  defendant  is  committed  to  jail  on  a  charge  of  forgery  he  is 
entitled  to  bail  if  not  brought  to  trial  at  the  second  term. — State  v.  Buych, 
2  Bay.,  563  ;  Logan  v.  State,  2  Const.  Rep.,  493. 

If  after  a  bill  of  indictment  found  the  prosecuting  officer  continues 
the  case  for  want  of  his  witnesses,  the  court  will  not  therefore  admit 
the  defendant  to  bail,  but  they  will  bail  him,  if  it  be  shown  that  confine- 
ment will  endanger  his  life. — United  Slates  v.  Jones,  3  Wash.  C.  C,  224. 

If  excessive  bail  is  required  by  a  magistrate,  &c,  and  the  party  be 
committed  for  failure  to  procure  it,  he  is  entitled  to  a  habeas  corpus  and 
to  have  the  sum  reduced,  and  they  are  amenable  therefor  by  indictment 
or  impeachment. — Evans  v.  Foster,  1  JV.  Hamp.,  374. 

Surrender  of  the  principal  to  a  deputy  sheriff  will  not  discharge  the 
bail  from  liability  on  their  recognizance.— S7a*e  v.  Le  Cerf,  1  Baily,  410. 
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Can  a  bond  take  effect,  unless  it  is  delivered  by  the  party  himself,  or 
by  an  attorney  constituted  by  deed  1 

It  cannot. — Harrison  v.  Turnans,  4  Rand.,  111.  A  bond  is  void  if  not 
executed  by  the  principal  as  well  as  by  the  sureties,  or  if  it  do  not  sub- 
stantially show  at  whose  suit  the  arrest  was  made,  what  is  the  amount  of 
damages  demanded,  and  when  and  where  the  process  is  returnable.  So 
is  a  bond  returned  to  the  clerk's  office,  specifying  no  sum  to  be  paid  by 
the  obligor:  or,  if  taken  after  the  defendant  is  in  custody,  on  execu- 
tion for  his  appearance  at  a  future  day.  So  is  a  bond  conditioned  for 
appearance  at  a  term  not  appointed  by  law  for  the  holding  of  the  court. — 
Bean  v.  Parker,  17  Mass.,  591  ;  Churchill  v.  Perkins,  5  Mass.,  542;  Ste- 
vens v.  Clancey,  1  Johns.,  521 ;  Harrison  v.  Turnans,  4  Rand.,  177;  Fan- 
shear  v.  Stout,  1  South.,  319  ;  Allen  v.  White,  1 Minor,  289;  Perry  v.  Dub- 
bins, 2  Baily,  343. 

The  want  of  a  seal  to  a  bail  bond  is  fatal  on  a  scire  facias  against  the 
bail. —  Walker  v.  Lewis,  2  Hayw.,  16  ;  Peyton  v.  Mosely,  3  Monr.,  80.  And 
the  seal  must  be  attached  before  delivery  ;  it  is  not  sufficient  to  give 
leave  to  the  officer  to  put  on  a  seal.  Smalley  v.  Vanorden,  2  South:,  811. 
A  bail  bond  taken  to  the  plaintiff  instead  of  the  sheriff  is  void, —  Handley 
v.  Ewings,  4  Bibb,  505,  but  is  good  if  taken  to  the  sheriff  and  heirs. — 
Ralsten  v.  Love,  1  Hardin,  501. 

But  a  variance  in  the  amount  of  the  debt  stated  in  the  writ,  and  in 
the  recital   of  the    bond  is  not  fatal,  if  the  bond  contains  other  descrip- 
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tions  which  show  that  it  was  taken  in  the  proper  suit — McCleanv.  Li/lard, 
1  Bibb,  146  ;  Robeson  v.  Thompson,  4  Halst.,  97  ;  Carter  v.  Cockrill,  2 
Mum/.,  448.  Misnomer  of  the  plaintiff,  in  the  recital  in  the  condition  of 
the  bond,  will  not  render  it  void,  if  he  be  otherwise  so  described  as  to 
be  known. — Colbourn  v.  Downs,  10  Mass.,  20.  A  bond  in  double  the  sum 
sworn  to  in  the  affidavit  and  endorsed  in  the  writ,  is  good. — Ellis  v.  Ro- 
binson, 2  Penn.,  707.  If  a  bond  taken  against  A,  and  others,  recite  that  it 
is  taken  in  a  suit  against  A,  it  is  sufficient. — Ralston  v.  L<ve,  Hardin,  501. 
Statutes  respecting  the  number  of  sureties  on  a  bail  are  merely  directory 
to  the  sheriff,  and  a  bond  executed  by  a  smaller  number  is  valid. — Jir- 
renion  v.  Jordan,  4  Hawkes,  98  j  Long  v.  Billings,  9  Mass.,  482 ;  Rice  v. 
Hosmer,  12  Mass.,  129  ;  Lane  v.  Smith,  2  Pick.,  284.  A  bail  bond  which 
but  slightly  varies  from  the  form  prescribed  by  a  statute  will  be  good  if 
it  include  all  the  obligations  imposed  and  allow  every  defence  given  by 
the  statute. — Rhodes  v.  Vaughan,  2  Hawks,  167.  In  Palmer  v.  McGinnis, 
Hardin,  505,  the  bail  bond  was  held  sufficient,  though  it  did  not  state  the 
nature  of  the  action,  nor  the  amount  of  the  debt. — See  Miller  v.  Bag- 
well, 3  McCord,  429.  When  the  sheriff  arrested  a  defendant  on  a  bail 
writ,  and  by  mistake  took  a  bond  for  the  jail  limits,  stating  that  the  de 
fendant  was  imprisoned  under  a  ca.  sa.,  the  bond  was  held  to  be  void,  and 
the  defendant  not  estopped  to  deny  that  there  was  a  ca.  sa.  If  the  plain- 
tiff take  a  confession  of  judgment  and  give  time  to  the  defendant  without 
notice  to  the  bail,  the  latter  will  be  discharged. — Howell  v.  Hunt  et  <?/., 
1  .1/.  Conn.  Rep.,  321.  If  the  principal  die  before  the  issuing  of  a  ca. 
sa.  the  bail  is  not  liable,  nor  in  such  case  can  an  action  be  maintained 
against  the  sheriff  for  not  assigning  the  bail  bond. — Arthur  ads.  Jlntonia, 
1  JV.  Sf  McCord,  Rep.,  251. 

In  South  Carolina,  the  plaintiff  in  an  action  on  the  bond,  is  not  enti- 
tled to  recover  his  whole  demand,  as  of  course  but  nominal  damages 
may  be  given,  under  narticular  circumstances.  And  bail  are  never  liable 
further  than  the  principal  was  when  they  became  fixed.  Hence  they  are 
never  liable  fc.-  the  interest  on  the  judgment. — Bryce  v.  Morton,  1  JV*.  Sf 
M.,  64  ;  Murden  v.  Penman,  1  McCord,  128  ;  Kinzlerx.  Kyzer,  4  McCord, 
315.  The  defendant  in  an  action  on  a  bail  bond  cannot  be  liable  to  a 
greater  extent  than  the  principal  was  when  the  bail  became  fixed,  and  the 
original  judgments  and  the  costs,  at  the  time  of  the  return  of  non  est  in- 
ventus, is  the  amount  for  which  the  bail  is  liable. — Murden  v.  Perman, 
1  McCord,  Rep.,  128.  A  date  is  not  indispensably  requisite  to  a  bond,  as 
it  takes  effect  from  delivery,  as  in  cases  of  all  deeds,  and  it  is  admissi- 
ble by  parol  to  prove  that  it  was  delivered  on  a  different  day  from  that 
on  which  it  is  dated. — Solomon  v.  Evans,  3  McCord,  Rep.,  274.  A  credi- 
tor may  hold  his  debtor  to  bail  upon  one  cause  of  action,  and  declare  on 
that  and  another  also,  but  should  the  verdict  be  given  on  the  second 
cause  of  action  the  defendant  may  take  advantage  of  it,  when  sued  on 
his  bond  but  not  on  motion. — Wood  folk  v.  Leslie,  2  N.  Sf  McCord,  Rep., 
585. 

Bail  bonds  are  given  to  the  sheriff  and  his  successors  in  office,  and 
may  be  assigned  by  the  successor. — Loker  v  Antonia,  4  McCord,  Rep., 
175. 
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Under  the  decision  of  the  Supreme  Court  of  the  United  States,  in 
Briscoe  vs.  The  Commonwealth  Bank  of  Kentucky,  11  Peters,  257,  by 
which  in  this  case  this  Court  is  bound,  whatever  may  be  its  opinion  to 
the  contrary,  held,  that  the  notes  issued  by  the  Bank  of  the  State  of 
Arkansas,  are  not  bills  of  credit  within  the  meai  ;ng  of  the  Federal  Con- 
stitution, and  that  the  Act  incorporating  the  Bank  is  constitutional. 

A  plea  of  non  est  factum,  not  sworn  to,  in  an  action  on  a  bond,  is  a 
nullity,  and  will  be  stricken  from  the  files,  on  motion. 

A  plea  of  usury  must  allege  a  corrupt  agreement,  or  it  is  defective 
on  demurrer. 

If  a  defendant  would  object  that  a  Bank  cannot  discount  bonds,  he 
must  do  it  by  plea,  showing  the  facts. 

Remittitur  of  part  of  the  interest  adjudged,  allowed  to  be  entered 
in  this  Court. — McFarland  et  al.  v.  The  State  Bank,  2  Arkansas  Rep., 
p.  48.     (1843.) 

This  was  an  action  of  debt,  tried  in  June,  1841,  in  the  Circuit  Court  of 
Independence  County,  before  the  Hon.  Thomas  Johnson,  one  of  the  Cir- 
cuit Judges.  The  Bank  of  the  State  sued  upon  a  bond  for  $255,  exe- 
cuted to  her  by  one  defendant  as  principal,  and  the  others  as  securities, 
jointly  and  severally,  payable  at  the  Branch  at  Batesville. 

The  defendants  pleaded,  First,  JSTon  est  factum,  not  sworn  to;  Second, 
that  the  bond  was  executed  for  a  loan  of  notes  of  the  Bank,  which  notes 
were  bills  of  credit,  and  unconstitutional ;  Third,  A  plea  of  usury,  omit- 
ting the  allegation  of  corrupt  agreement.  Demurrers  to  the  second  and 
third  pleas  were  sustained,  and  the  plaintiff  took  judgment  for  the  debt, 
and  interest  at  the  rate  of  ten  per  centum  per  annum,  disregarding  the 
first  plea.     The  defendants  sued  a  writ  of  error. 

W.  Byers  and  Linton,  for  the  plaintiffs. 

The  second  plea  is  good  in  form. — Commonwealth  Bank  of  Kentucky 
v.  Clark  et  al.,  Missouri  Pamph.  R.,  A.  T.  1835,  p.  59  ;  and  Byrne  v. 
The  State  of  Miss.,  8  Pet.  R.,  40. 

By  the  Act  of  1836,  incorporating  the  Bank  of  the  State  of  Arkansas, 
the  capital  is  raised  upon  the  faith  and  credit  of  the  State,  and  becomes 
the  property  of  the  State  ;  its  officers  are  elected  by  the  Legislature  ;  all 
the  funds  of  the  State,  held  for  specific  purposes,  are  deposited  in  it,  and 
become  a  part  of  its  capital ;  the  profits  of  the  Bank  enure  to  the  benefit 
of  the  State;  its  losses  are  sustained  by  it ;  its  entire  management  is  un- 
der the  control  of  the  State,  and  for  its  benefit,  through  officers  elected 
by  her  General  Assembly. 

And  as  it  is  an  established  principle,  that  qui  facit  per  alium,  facit per 
se,  it  follows  that  the  bills  issued  by  the  Bank  were  emitted  by  the  State. 
— Crais,  et  al.  vs.  The  State  of  Missouri,  4  Peters'  Rep.,  332. 

If  the  bills  are  in  effect  emitted  by  the  State,  then  they  are  bills  of 
credit,  within  the  meaning  of  Art.  1,  sec.  10,  Const.  United  States. 

We  are  aware  that  the    decisions  of  the  Supreme  Courts  of  the 
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United  States  upon  this  point  are  in  conflict,  and  that  the  case  of  Briscoe 
v.  The  Commonwealth  Bank  of  Kentucky,  11  Peters,  257,  which  is  the 
latest,  is  against  us ;  but  we  refer  the  Court  to  the  cases  of  Craig  et  al. 
v.  The  State  of  Missouri,  4  Peters'  Rep.,  432 ;  The  Commonwealth  Bank 
of  Kentucky  v.  Clark  et  ul.,  Pamph.  Rep.,  A.  T.,  1835,  p.  59  ;  Byrne  v. 
The  State  of  Missouri,  8  Peters  Rep.,  4-10  ;  and  the  unanswerable  argu- 
ment in  the  opinion  of  Justice  Story,  in  the  case  of  Briscoe  v.  The 
Commonwealth  Bank  of  Kentucky,  11  Peters,  257. 

The  demurrer  to  tr  i  third  plea  assigns  for  cause  that  (be  plea  does 
not  allege  that  the  contract  was  corruptly  entered  into.  The  plea  is 
as  broad°as  the  statute. — Rev.  St.  Ark.,  ch.  80,  sec.  7,  p.  470.  It  is  suffi- 
cient to  plead  in  the  language  of  the  statute. — 2  Peters'  Rep.,  537. 

The  first  was  a  plea  of  non  est  factum,  and  is  a  good  plea  under  the 
statute,  and  puts  the  same  facts  in  issue  as  if  sworn  to,  except  the  execu- 
tion of  the  instrument. — Bates  v.  Hinton,  Misso.  Pamph.  Rep.,  June 
Term,  1835,  p.  78 ;  Payne  v.  Snell,  Misso.  Pamph.  Rep.,  Oct.  Term, 
1835,  p.  238  ;  Rev.  St.  Ark.,  title  "  Practice  at  Law,"  sec.    102,  p.  633. 

A  bad  plea  is  a  sufficient  answer  to  a  bad  declaration  ;  and  if  the  plea 
is  demurred  to,  the  Court  will  lock  back  into  the  declaration,  and  give 
judgment  against  him  who  commits  the  first  error. — Gould  on  Pleading, 
474,  475. 

The  declaration  is  not  sufficient. 

1st.  Because  it  does  not  set  out  the  authority  of  the  Bank  to  sue. 

2d.  It  does  not  set  out  the  writing  obligatory  according  to  its  legal 
effect. 

3d.  There  is  a  material  variance  between  the  writing  described  in 
the  declaration,  and  the  one  given  on  Oyer. 

4M.  The  writing  sued  on  was  payable  in  Bank  ;  and  there  is  no  aver- 
ment in  the  declaration  of  protest,  and  notice  to  the  securities. 

5th.  The  charter  does  not  authorize  the  Bank  to  deal  in  writings 
obligatory ;  and  the  declaration  does  not  aver  that  the  obligation  had 
become  due  and  payable. 

The  first  objection  to  the  declaration  raises  the  question  whether 
the  act  incorporating  the  Bank  of  the  State  of  Arkansas,  is  a  public  or 
private,  a  general  or  special  law.  If  a  private  or  special  statute,  it  is 
necessary  that  the  Act  should  be  pleaded  authorizing  the  Bank  to  sue. 

The  State  becoming  a  partner  in  a  trading  company,  divests  itself, 
as  concerns  the  company,  of  its  sovereign  character. — The  Bank  of  the 
United  States  v.  The  Planter's  Bank,  9  Wheaton,  904.  If  a  private  law, 
the  Court  is  not  bound  ex  officio,  to  take  notice  of  it. — 6  Bac.  Abr.,  374. 

2ri.  The  declaration  does  not  set  out  the  obligation  according  to  its 
legal  effect,  because  it  alleges  generally  that  the  defendants  promised  to 
pay,  and  does  not  describe  them  as  principal  and  security,  according  to 
the  obligation  given  on  Oyer.  The  terms,  principal  and  security,  have 
a  definite  and  fixed  legal  meaning  ;  and  the  latter  binds  himself  to  pay 
only  in  the  event  that  his  principal  fails  and  he  is  notified  of  the  non- 
payment. 

Where  the  contract  does  not  show  that  a  part  of  the  obligors  were 
securities,  they  may  plead   the  fact,  and  avail  themselves  of  their  rights 
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as  such ; — Where  the  contract  shows  it,  the  holders  of  the  bond  and  the 
Court  must  take  notice  of  the  fact. — 10  Peters'  Rep.,  257.  The  contract 
of  the  security  must  be  construed  strictly. — Miller  v.  Stewart  et  al.,  9 
Wheaton,  680.  If  an  instrument  be  declared  upon  according  to  its  legal 
effect,  that  effect  must  be  truly  stated;  and  the  words  of  the  contract 
stated  in  the  declaration  must  have  the  same  legal  construction  as  they 
would  have  in  the  contract  itself. — Sheehy  v.  Mandcville,  7  Crunch,  208. 
Fergusson  v.  Harwood,  7  Cranch,  413,  3  P.  C.  R.,  394.  The  Legislature 
has  declared  that  the  remedy  on  obligations  payable  in  Bank,  shall  be 
governed  by  the  rules  of  the  Law  Merchant,  as  to  days  of  grace,  protest, 
and  notice. — Rev.  St.,  ch.  20,  sec.  14.  The  securities,  before  their  liability 
is  complete,  must  be  notified  of  the  non-payment  by  the  principal. 

1  Peters'1  Rep.,  101  ;  2  Peters''  Con.  Rep.,  66,  and  cases  cited. 

3d.  If  the  promise  is  declared  upon  as  absolute,  and  it  be  conditional, 
to  pay  if  the  principal  does  not,  the  variance  is  fatal. — 1  Peters'  Con.  Rep., 
312.  If  the  undertaking  be  special,  it  must  be  so  stated,  or  the  variance 
is  fatal. — Pope,  et  al.  v.  Barret,  1  Mass.  Rep.,  117.  Smith  v.  Baker,  3 
Day  Rep.,  312.  Accommodation  paper  is  placed  on  the  same  footing  as 
business  paper;  and  a  security  or  endorser's  contract  must  be  construed 
strictly  and  according  to  its  legal  effect,  and  so  declared  on. —  Walker's 
Int  to" American  Law,  421,  425,  431  ;  4  Cranch,  141. 

kth.  The  writings  obligatory  given  on  Oyer  were  payable  in  Bank  ; 
and  there  is  no  averment  in  the  declaration  of  demand,  protest,  and 
notice. — The  Rev.  St.,  ch.  20,  sec.  14,  p.  151,  declares  that  writings 
obligatory,  payable  in  Bank,  shall  be  governed  by  the  rules  of  the  Law 
Merchant,  as  to  days  of  grace,  protest,  and  notice.  It  was  necessary, 
then,  to  aver  in  the  declaration  and  prove  on  the  trial,  to  fix  the  liabilities 
of  the  securities,  a  demand  at  the  place  where  payable,  on  the  day  when 
payable  according  to  the  Law  Merchant,  protest  for  non-payment,  and 
notice  to  the  securities. — 3  Kent's  Com.,  44,  54,  65,  66,  67,  72,  75,  77,  79. 
Bank  of  Columbia  v.  Lavjrence,  1  Peters'  Rep.,  578. 

5th.  A  corporation  can  exercise  no  power  except  those  conferred 
on  it  by  law.— 4  Peters'  Rep.,  152  ;  13  Peters'  Rep.,519  ;  2  Cranch,  127.  4 
Wheat.  636.  By  the  6th  section  of  the  charter,  the  Bank  is  authorized 
to  deal  in  bullion,  gold  and  silver  coin,  promissory  notes,  mortgages, 
bills  of  exchange,  public  stock,  or  any  other  collateral  security  that  may 
appear  expedient  to  the  President  and  Directors.  The  right  to  deal  in 
writings  obligatory  is  not  within  the  grant  of  her  powers,  nor  is  it  neces- 
sary to  carry  into  effect  her  banking  privileges.  A  corporation  cannot 
deal  in  any  other  matter  or  in  any  other  manner  than  prescribed  by  the 
charter,  and  if  she  does  so  deal,  the  instrument  no  more  creates  a  con- 
tract, than  if  the  institution  had  never  been  incorporated. — 2  Kent's  Com. 
226  ;  Head  $  Amroy  v.  The  Prov.  Ins.  Company,  2  Cranch,  127.  The 
People  v.  Utica  Ins.  Co.,  15  G.  R.,  358.  2  Kent,  Com.,  240,  Dartmouth 
College  v.  Woodward,  4  Wheat.,  593.  Gazzler  v.  The  Corporation  of 
Georgetown,  6  Wheat.,  593.  The  Bank  of  U.  S.  v.  Dandridge  el  al.,  6  Peters' 
Cond.  Rep.,  444.  Head  Sc  Amroy  v.  Prov.  Ins.  Co.,  1  Peters'  Cond.  Rep., 
375.     Beatty  v.  Knowlton,  4  Peters,  168. 

The  Court  below  erred  in  giving  judgment  for  ten  per  cent,  interest 
37 
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from  the  day  the  obligation  became  due ;  no  rate  of  interest  being 
specified  in  the  contract,  nor  any  averment  in  the  declaration  claiming 
that  interest.  By  the  general  law,  the  defendant  in  error  was  entitled 
to  only  6  per  cent,  interest ;  and  if  entitled  to  more,  she  was  bound  to 
aver  that  fact,  so  that  the  plaintiff  might  have  taken  issue  upon  it.  The 
Court  cannot  give  judgment  for  more  than  is  demanded. — Com.  Dig., 
Tide  Pleader,  p.  369.    booster  v.  Clark,  2  Ark.  Rep.  p.  48. 

BANK  CHECKS. 

The  holder  of  a  check  is  bound  to  present  it  for  payment  within  a 
reasonable  time  ;  that  is,  in  the  course  of  the  day  succeeding  that  on 
which  he  receives  it  from  the  drawer  ;  and  that  whether  he  presents  it 
himself  or  through  his  bankers. 

The  plaintiffs  received  from  the  defendant  a  check  upon  Y.  &  Co., 
bankers  (not  using  the  clearing-house),  before  5  o'clock,  on  the  10th  of 
March,  and  paid  it  into  their  bankers,  W.  Sc  Co.,  on  the  following  day  :  W. 
&  Co.  presented  it  for  payment  on  the  12th,  shortly  after  Y.  &  Co.  had 
stopped  payment.  Held,  that,  as  between  the  drawer  of  the  check  and 
the  payee,  the  presentment  was  too  late. — Alexander  et  al.  v.  Burchfield, 
3  Scott's  New  Reports,  555.     (1842.) 

Is  a  bank  check,  given  in  the  ordinary  course  of  business,  to  be 
received  as  an  absolute  payment  1 — and  wherein  does  a  check  differ  from 
a  bill  of  exchange  1 

It  is  not  received  as  payment  even  if  the  drawer  have  funds  in  the 
bank.  It  is  to  be  regarded  only  as  the  means  whereby  the  holder  may 
procure  the  money. — People  v.  Howell,  4  Johns.,  296  ;  Cromwell  v.  Lovett, 
1  Hall,  56. 

A  check  differs  from  a  bill  of  exchange  in  this,  that  it  has  no  days  of 
grace,  and  requires  no  acceptance  distinct  from  prompt  payment.  The 
drawer  of  a  check  is  not  a  surety,  but  the  principal  debtor,  as  much  as 
the  maker  of  a  promissory  note.  The  check  is  the  acknowledgment  of 
a  certain  sum  due.  It  is  an  absolute  appropriation  of  so  much  money  in 
the  hands  of  his  banker  to  the  holder  of  the  check,  and  there  it  ought  to 
remain  until  called  for  ;  and  unless  the  drawer  actually  suffers  by  the 
delay,  as  by  the  intermediate  failure  of  his  banker,  he  has  no  reason  to 
complain  of  delay  not  unreasonably  protracted.  If  the  holder  does  so 
unreasonably  delay,  he  assumes  the  risk  of  the  drawer's  failure,  and  he 
may,  under  circumstances,  be  deemed  to  have  made  the  check  his  own, 
to  the  discharge  of  the  drawer.  But  this  is  quite  distinct  from  the  strict 
rule  of  diligence  applicable  to  a  surety,  in  which  light  the  endorser 
stands,  who  has  a  right  to  require  diligence  on  the  part  of  the  holder,  to 
relieve  him  from  responsibility.  Whenever  a  check  is  received  in  the 
ordinary  course  of  business,  the  holder,  if  guilty  of  no  negligence, 
whereby  an  actual  injury  is  sustained  by  the  drawer,  will  not  be  answer- 
able if,  from  any  peculiar  circumstances  attending  the  bank,  the  check 
is  not  paid.  The  law  considers  the  holder,  in  such  a  case,  only  as  the 
agent  of  the  drawer  to  collect  the  money.     In  Cromwell  v.  Lovett,  1  Hall, 
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p.  56,  S.  C,  6  Wend.,  369,  the  circumstances  were  as  follows : — A  sold 
timber  to  B,  and  received  in  payment,  at  5  o'clock,  P.  M.,  B's  check  on. 
a  bank ;  at  half  past  10  o'clock,  A.  M.,  the  next  day,  the  bank  was  pro- 
hibited, by  injunction  out  of  chancery,  from  making  any  more  payments, 
and  A  did  not  present  the  check,  and  it  was  held  that  A  might  recover 
the  value  of  the  timber  in  indebitatus  assumpsit.  See  also  Conroy  v.  War- 
ren,  1  Johns.  Cas.,  259. 

A  check  need  not  be  presented  the  same  day  on  which  it  is  received. 
— Merchants''  Bank  v.  Spicer,  6  Wend.,  443.  The  next  day  will  be  in 
season. — 3  Kent's  Comm.,  110.  A  party  who  draws  a  check  on  a  bank 
without  funds  thereto  meet  it  is  not  entitled  to  notice  of  non-payment,  nor 
discharged  by  the  holder's  not  presenting  it  within  a  reasonable  time. — 
Gushing  v.  Gore,  15  Mass.,  74 ;  Mohawk  Bank  v.  Broderick,  10  Wend,, 
304;  Eichelberger  v.  Finley,  7  Har.  Sf  J.,  38 1 ;  Fauklin  v.  Van 
derpool,  1  Hall,  78.  If  the  drawer  of  a  check  informs  the  payee  that 
he  has  withdrawn  the  funds  from  the  bank  on  which  it  is  drawn,  a  pre- 
sentment is  unnecessary. — Sutcliffe  v.  M'Dowell,  2  JV.  Sf  M.,  251. 
Payment  by  the  drawer  of  part  of  a  check,  after  it  becomes  due,  excuses 
the  holder  from  proving  a  demand  on  the  bank. — Levy  v.  Peters,  9  S.  8f 
R.,  125.  If  it  be  shown  that  a  check  was  delivered  by  one  bank  to  the 
porter  of  the  bank  on  which  it  was  drawn,  and  that  he  called  according 
to  the  course  of  business  to  make  and  receive  exchanges,  and  that  the 
check  was  returned  by  the  latter  bank,  as  not  good,  it  is  a  sufficient 
proof  of  the  presentment. — Merchants'  Bank  v.  Spicer,  6  Wend.,  443. 
The  holder,  as  mere  agent,  of  a  check  payable  to  bearer,  may  sue  on  it 
in  his  own  name  ;  and  if  a  question  of  bona  fide  possession  arise,  the  jury 
are  to  decide  it. — Mauran  v.  Lamb,  7  Cow.,  174.  It  is  sufficient  to 
charge  the  original  holder  of  a  check  as  endorser,  if  he  put  the  initials 
of  his  name  on  the  back  of  it. — Merchants'  Bank  v.  Spicer,  6  Wend., 
443. — A  check  post-dated  and  negotiated  is  payable  on  demand  on  and 
after  the  day  on  which  it  purports  to  bear  date. — Mohawk  Bank  v.  Bro- 
derick, 10  Wend.,  304.  But  endorsers  of  a  check  may  be  discharged 
by  the  laches  of  the  holder.  In  13  Wend.,  549,  it  was  held  that  the 
endorser  of  a  check  is  discharged  by  want  of  diligence  in  presenting  it, 
though  he  has  not  been  prejudiced  by  the  delay.  The  endorser  was  held 
to  be  discharged  by  the  holder's  laches  in  the  case  of  the  Mohawk  Bank 
v.  Broderick,  10  Wend.,  304. — The  following  is  the  statement  of  this 
case  : — The  check  was  received  in  T  on  the  14th  day  of  January,  on  a 
bank  in  A  distant  16  miles  from  T,  and  between  those  places  there  was 
a  daily  mail,  and  the  check  was  not  presented  until  the  6th  day  of  Feb- 
ruary. A  check  upon  a  bank  partakes  more  of  the  character  of  a  bill  of 
exchange  than  of  a  promissory  note.  It  is  transferable  like  a  bill  of 
exchange.  It  is  not  a  direct  promise  by  the  drawer  to  pay,  but  it  is  an 
undertaking,  on  his  part,  that  the  drawee  shall  accept  and  pay,  and  the 
drawer  is  answerable  only  in  the  event  of  the  failure  of  the  drawee  to 
pay.  If  payable  to  bearer,  it  passes  by  delivery,  and  the  bearer  may  sue 
on  it  as  on  an  inland  bill  of  exchange. —  Walker  v.  Geisse,  4  Wharton, 
252;  Sutcliffe  v.  M'Dowell,  2  JV.  Sc  M.>  251;  Murray  v.  Judah,  6  Cow., 
484}  Cruger  v.  Armstrong,  3  Johns.   Cas.,  p.  5;  Conroy  v    Warren,  3 
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Johns.  Cos.,  259  ;  Glenn  v.  Noble,  1  Blackf.,  404 ;  Woods  v.  Schroe- 
der,  4  Havr.  Sf  Johns.,  27G  ;  Humphries  v.  Bicknell,  2  Lift.,  299 ; 
Sprieve  v.  Duckham,  1  Lift.,  194.  Zord  Kenyon,  in  Bohem  v.  Sterling, 
7  7e?/w,  430. — As  between  the  holder  of  a  check  and  the  endorser  it 
ought  to  be  presented  wi<k  due  diligence. — Mohawk  Bank  v.  Broderick, 
13  IVend.,  133;  Richford  v.  Ridge,  2  Campb.,  537;  Beeching  v.  Gower, 
1  i/o/^,  313,  ttctfe  o/"  ^/je  reporter  ;  Clark  v.  Stackhouse,  2  Martin's  Louis. 
Rep.,  327  ;  Mohawk  Bank  v.  Broderick,  10  Went/.,  304.— When  the 
parties  reside  in  the  same  place  six  days'  delay  was  held  to  discharge 
the  endorser. — Gaugh  v.  Stoats,  13  Wend.,  549.  In  Boddington  v. 
Schlencher,  1  Neville  Sf  Manning,  540,  S.  C.  ;  4  5.  <$-  Adol.,  752.— 
It  was  held  that  the  holder  was  bound  to  present  it  for  payment  on  the 
day  following  that  on  which  he  receives  it. — Moule  v.  Brown,  4  Bing- 
ham, N.  C,  266  ;  SotzVA  v.  Jawes,  20  Wend.,  192,  S.  P.— But,  as 
between  the  holder  and  the  drawer,  a  demand  at  any  time  before  suit 
brought  will  be  sufficient,  unless  it  appears  that  the  drawee  has  failed,  or 
the  drawer  has,  in  some  other  manner,  sustained  injury  by  the  delay. — 
Sutherland,  J.,  in  Murray  v.  Judah,  6  Cow.,  490  ;  and  Savage,  Ch.  J., 
in  Mohawk  Bank  v.  Broderick,  10  Wend.,  306  ;  Cruger  v.  Armstrong,  3 
Johns.  Cas.,  5  ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259 ;  Rothschild  v. 
Corney,  9  Barnw.  £>'  Cress.,  388.  It  is  true  there  is  so  much  analogy 
between  checks,  bills  of  exchange,  and  negotiable  notes,  that  they  are 
frequently  spoken  of  without  any  discrimination. — See  vol.  iii.,  pages  75, 
77,  78,  and  104,  Kent's  Commentaries  on  American  Law. — But  strictly 
speaking  these  observations  are  appropriate  only  when  checks  are  put 
into  circulation  as  negotiable  paper.  A  stricter  course  is  observed  in 
the  case  of  bills  and  notes  than  in  that  of  checks,  and  a  party  taking  a 
check  over-due  does  not  necessarily  take  it  subject  to  all  the  infirmities 
of  the  previous  title,  provided  he  exercises  a  reasonable  caution  in  taking 
it ;  and  that  is  a  question  of  fact  for  a  jury. — Rothschild  v.  Corney,  1 
Dawson  Sf  Lloyd,  325. 
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It  is  generally  understood  that  no  positive  transfer  of  stock,  as  a 
general  rule,  can  be  made,  except  in  the  manner  prescribed  by  the  local 
regulations. — 3  Burge,  Comm.  on  Col.  and  For.  Laws,  2  Peters,  c.  20, 
pp.  750,  751,  752 ;  2  Bell,  Comm.,  pp.  4,  5,  kth  ed. ;  2  Bell,  Comm.,  1  to  10, 
5th  edit. ;  1  Bell,  Comm.,  65,  67,  68,  4*A  edit.;  1  Bell,  Comm.,  105  to 
108,  5th  edit. ;  Abbot  on  Shipp.,  1  Peters,  c.  2,  §10;  1  Chitty  on  Comm. 
and  Manuf.,  556,  558,  566.  Mr.  Burge  in  his  Commentaries  on  Col.  and 
For.  Laws,  volume  3,  p.  751  and  752,  says,  certain  forms  are  prescribed 
by  which  alone  the  holder  of  any  share  or  interest  can  transfer  it. — Rob- 
inson v.  Bland,  2  Burr,  Rep.,  1079 ;  S.  C,  1  W.  Black.  Rep.,  247 ;  Ersk., 
b.  3,  tit.  9,  §  4  ;  1  Bell's  Comm.  65  ;  2  BelVs  Comm.,  p.  4,  5.  Here  the 
transfer  is  so  far  subject  to  the  law  of  the  place  where  the  property  is 
situated,  that  the  legal  title  to  it  is  not  acquired  unless  those  forms  are 
observed. 
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But  although  the  contract  may,  in  consequence  of  a  non-compliance 
with  those  forms,  fail  in  conferring  the  legal  title  on  the  disponee,  yet  it 
will  give  him  a  right  to  compel  the  disponer,  by  action  or  suit,  to  make 
a  transfer  in  the  manner  required  by  the  local  law. — See  also,  Attor.  Gen. 
v.  Dimond,  1  Tyrwhitt,  R.  243 ;  In  the  matter  of  Ewing,  1  Tyrwhitt,  R. 
91 ;  Ersk.  Inst.,  B.  3,  tit.  9,  §  4 ;  1  Bell,  Comm.,  p.  65  ;  2  Bell,  Comm.,p.  4, 
5,  kth  and  5th  edit. 
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Are  not  the  by-laws,  usages  and  customs  of  a  bank  to  be  complied 
with  by  their  dealers,  or  persons  doing  business  with  them  ? 

As  a  general  rule,  they  are. — The  Bank  of  Columbia  v.  Magruder,  6 
Hav.  Sr  J.,  172;  Pearson  v.  Bank  of  Metropolis,  1  Peters,  93  ;  Raburg  v. 
Bank  of  Columbia,  1  Har.  Sr  Gill,  221 ;  City  Bank  v.  Cutter,  3  Pick.,  414 ; 
Whitwell  v.  Johnson,  17  Mass.,  452  ;  Hartford  Bank  v.  Stedman,  3  Conn. 
Rep.,  489  ;  Lincoln  and  Kennebec  Bank  v.  Page,  9  Mass.,  155  ;  Lincoln 
and  Kennebec  Bank  v.  Hammatt,  9  Mass.,  Rep.,  159  ;  Smith  v.  Whiting,  12 
Mass.,  8.  Belmire  v.  U.  S.  Bank,  4  Wharton,  105  ;  Renner  v.  Bank  of  Co- 
lumbia, 9  Wheaton,  585  ;  Yeaton  v.  Bank  of  Alexandria,  5  Cranch,  52 ; 
Bank  of  Columbia  v.  Fitzhugh,  1  Har.  Sr  Gill,  239 ;  Consequa  v.  Willings, 
1  Peters'1  U.  S.  C.  C.  Rep.,  231 ;  Blanchard  v.  Hilliard,  11  Mass.,  88  ;  Jo?ies 
x.Fales,  4  Mass.,  252;  Widgery  v.  Munroe,  6  Mass.,  450;  Morgan  v. 
Bank  of  North  America,  8  S.  Sr  R.,  73.  McDowell  v.  5an/c  of  Wilming- 
ton, 1  Harring.,  27  ;  We/d  v.  Gorham,  10  Mass.  Rep.,  366  ;  3  Kent's  Com., 
104. 

It  was  decided  in  Pierce  v.  Butler,  14  Mass.,  303.;  11  Wheat.  431, 
that  in  all  these  cases,  a  knowledge,  express  or  implied,  of  the  usage 
must  be  brought  home  to  the  party  who  is  to  be  affected  by  it.  But  we 
are  not  to  suppose  that  a  Bank  is  bound  unsolicited  to  explain  to  its 
dealers  its  particular  usages  and  customs  ;  this  would  be  unreasonable. 
If  a  note  is  made  payable  at  a  particular  bank,  the  maker  is  bound  to 
know  its  usages  and  customs,  and  the  same  rule  is  applicable  to  those 
who  deposit  notes,  &c,  in  banks  for  collection.  It  is  the  general  custom 
in  many  places  to  deposit  notes  in  Bank  for  collection,  whether  made 
payable  at  any  particular  place  or  not.  Where  this  is  the  case  the  par- 
ties are  governed  by  the  same  rules. — Mills  v.  Bank  of  U.  S.,  11  Wheat., 
431  ;  Whitwell  v.  Johnson,  17  Mass.,  452;  Bank  of  Washington  v.  Trip- 
left,  1  Pet.,  25.  But  we  are  not  to  suppose  that  every  rule  which  banks 
choose  to  set  up  for  their  own  convenience  is  to  be  regarded  as  binding, 
or  obligatory  on  their  dealers  ;  no  such  thing  is  known  in  law,  for  cus- 
toms must  be  reasonable  ;  otherwise  they  are  void. 

In  the  case  of  Gallatin  v.  Bradford,  1  Bibb.,  209,  it  was  held,  that  a 
custom  of  banks  not  to  correct  mistakes  in  the  receipt  or  payment  of 
money,  unless  discovered  before  the  person  leaves  the  room,  is  illegal 
and  void.  The  same  rule  was  adhered  to,  in  Farmers'  Sr  Mechanics'  Bank 
v.  Smith,  19  Johns.,  115. 
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LIABILITY  OF  BANKS. 

Does  not  a  bank  by  failing  to  demand  payment  of  a  note  received 
for  collection  make  the  bill  its  own  1 

It  does,  and  becomes  liable  to  its  owner  for  the  amount. — Bank  of 
Washington  v.  Tripled,  1  Pet.,  25,  S.  P. ;  McKinster  v.  Bank  of  Utica,  9 
JVend.,  46.  But  the  debtor's  insolvency  may  be  shown  in  mitigation  of 
damages. — Stowe  v.  Bank,  3  Dev.,  408.  Where  a  bank,  in  which  a  note 
is  deposited  for  collection,  places  it  in  a  notary's  hands,  on  the  party's 
failure  to  pay,  and  the  notary  omits  to  give  notice  to  the  endorser,  so 
that  he  is  discharged,  the  bank  is  not  liable  to  the  holder,  though  the 
maker  be  unable  to  pay. — Bellemine  v.  Bank  of  United  States,  1  Miles, 
173 ;  4.  Whart.,  105. 

The  circumstances  of  this  case  were  as  follows : — A  note  had  been 
deposited  by  the  holder  in  a  bank  for  collection.  When  it  fell  due,  and 
remained  unpaid,  it  was  placed  as  usual  in  the  hands  of  the  bank's 
notary,  whose  clerk  called  at  the  store  of  G.,  the  last  endorser,  to  inquire 
for  the  place  of  residence  of  C,  the  first  endorser.  The  wife  of  G.,  who 
was  in  the  store,  told  the  clerk  that  C.  resided  at  a  particular  place, 
which  was  in  fact  the  place  of  business  of  C.'s  son.  The  note  was  left 
at  that  place,  and  G.  was  informed  of  his  wife's  direction  as  to  the  place 
of  residence  of  C.  The  note  was  renewed  by  agreement  between  the 
parties,  and  when  it  again  fell  due,  the  notary's  clerk  again  left  the  notice 
at  the  place  of  business  of  C.'s  son,  supposing  that  it  was  a  store  of  C, 
by  which  mistake  C.  was  discharged.  It  was  held,  that  neither  the  bank, 
nor  its  agent  the  notary,  was  liable  to  the  holder  of  the  note  for  the  con- 
sequences of  the  omission  to  give  notice  to  the  endorser. 

If,  however,  the  bank  does  not  employ  a  notary,  where  bills  left  for 
collection  are  not  paid,  but  some  other  person  as  agent,  and  such  agent 
omits  to  give  notice,  the  bank  is  liable. — Bank  of  United  States  v.  Bel- 
lemine, 1  Miles,  173. 

Does  not  issuing  bills  to  a  larger  amount  than  a  charter  allows  sub- 
ject a  bank  to  forfeiture  of  its  charter  1 

It  does.  So  does  issuing  more  paper  than  a  bank  can  redeem  with 
a  fraudulent  intention,  or  embezzling  large  sums  deposited  for  safe- 
keeping; or  where  it  refuses  to  pay  specie  for  its  bills,  making  large 
dividends. — State  Bank  v.  State,  1  Blackf,  270. 

If  a  bank  becomes  insolvent,  and  assigns  so  much  of  its  property  to 
trustees  for  payment  of  its  debts,  as  to  prevent  its  resuming  banking 
business,  it  is  equivalent  to  a  surrender  of  its  corporate  rights. — 6  Cow., 
217.     See  also  People  v.  The  Hudson  Bank,  6  Cow.,  217. 

Withdrawing  stock  under  the  form  of  loans  on  private  security,  if 
done  with  the  intent  to  reduce  the  effective  capital  below  the  amount 
required  by  the  charter,  is  a  violation  of  the  charter. — State  v.  Eqsex 
Bank,  8  Verm.,  489.  A  bank  is  bound  to  exhibit  its  books  to  a  depositer, 
on  proper  occasions,  and  the  officers  having  charge  of  them  are,  quoad 
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hoc,  the  agents  of  both  parties. — Union  Bank  v.  Knapp,  3  Pick.,  96.  In 
Delaware,  a  bank  is  bound  to  apply  deposits  of  the  maker  in  payment  of 
his  note,  or  the  endorser  is  discharged. — McDowell  v.  Bank,  1  Har.,  369. 
In  Ohio,  if  a  bank  has  bona  fide  parted  with  all  interest  in  a  debt  due  to 
it,  the  debtor  cannot  pay  the  assignee  in  the  paper  of  the  bank. — Pan- 
coast  v  Ruffin,  1  Ham.,  381,  S.  P. ;  Hallowell  Sr  Bank  v.  Howard,  13  Mass., 
235.  In  New  York,  a  set-off  existing  against  a  bank  when  it  stops  pay- 
ment is  allowable,  though  the  debt  of  the  bank  becomes  due  afterwards; 
and  bills  of  an  insolvent  bank  are  allowable  in  set-off  against  the  bank. — 
Bruyn  v.  Receiver,  Sec,  9  Cow.,  413,  note. 

A  bank  is,  in  New  York,  legally  bound  to  take  its  own  bills  in  pay- 
ment of  debts  due  to  it. — Niagara  Bank  v.  Roosevelt,  9  Cow.,  409.  Not 
so  in  Massachusetts. — 13  Mass.,  236.  Where  one  bank  holds  the  bills 
of  another,  and  demands  payment,  it  is  not  obliged  to  receive  its  own 
bills  in  payment  at  the  other's  banking-house. — Suffolk  Bank  v.  Lincoln 
Bank,  3  Mason,  1.  The  corporate  rights  of  a  bank  may  be  forfeited  by 
a  non-user  or  a  mis-user. — People  v.  Hudson  Bank,  6  Cow.,  217;  People 
v.  Niagara  Bank,  6  Cow.,  196.  The  holder  of  a  bank-bill  is  not  obliged 
to  take  foreign  gold  and  silver  of  the  bank ;  payment  must  be  made  by 
weight. — Suffolk  Bank  v.  Lincoln  Bank,  3  Mason,  1.  If  notes  made 
payable  at  a  branch  of  the  principal  bank  are  called  in  by  the  latter,  a 
demand  at  the  latter  entitles  the  holder  to  sue  that  bank  on  non-pay- 
ment.— Nashville  Bank  v.  Henderson,  5  Yerg.,  107. 

A  bank  is  liable  in  an  execution  for  refusing  to  transfer  shares,  and 
the  damage  is  the  value  of  the  shares  at  the  time  of  the  refusal  with 
interest  to  the  time  of  the  rendition  of  judgment. — Hussey  v.  Merchants' 
and  Mechanics'1  Bank,  10  Pick.,  415  ;  3  Mass.,  364.  If  a  bank  had  been 
in  the  practice  of  receiving  money  for  safe-keeping,  the  bank,  and  not 
the  officers,  are  considered  the  depository. — Foster  v.  Essex  Bank,  17 
Mass.,  498. 

Where  banks  send  bills  and  notes  from  one  to  the  other  for  col- 
lection, and  pass  the  avails  when  paid  to  the  credit  of  the  bank  so  send- 
ing, and  to  the  debt  of  the  bank  receiving  it,  it  does  not  affect  the  claim 
of  a  third  person  to  the  avails  of  a  bill  which  he  has  committed  to  one 
of  them  for  collection. — Lawrence  v.  Stonington  Bank,  6  Conn.,  521.  If 
a  dealer  with  a  bank  send  his  bank-book  with  money  to  be  deposited,  and 
the  clerk  enter  the  amount  to  his  credit  in  the  bank-book,  at  the  time  the 
deposit  is  made,  it  is  conclusive  on  the  bank. — Manhattan  Company  v. 
Lydig,  4  Johns.,  377. 

Upon  proof  of  bank-bills  being  destroyed  the  bank  is  liable  for  the 
amount  thereof. — 6  Wend.,  379.  See  also  on  this  point,  Burridge  v. 
Geauga  Bank,  1  Wright,  688.  And  where  a  note  has  been  divided  into 
two  parts,  and  one  part  has  been  lost  or  destroyed,  the  holder  may  recover 
the  full  amount  of  the  bank,  by  proving  that  he  is  the  owner  of  the 
whole,  accounting  for  the  absence  of  the  other  part,  and  giving  security 
to  the  bank  against  future  loss,  if  it  should  be  brought  against  them. — 
Martin  v.  Bank  of  United  States,  4  Wash.  C.  C,  253  ;  Bullett  v.  Bank  of 
Pennsylvania,  2  Wash.  C.  C,  172 ;  U.  S.  Bank  v.  Sill,  5  Conn.,  106  ; 
Bank  of  Virginia  v.  Ward,  6  Mumf,  166 ;  Farmers'  Bank  v.  Reynolds,  4 
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Rand.,  186;  Hinsdale  v.  Bank  of  Orange,  6  Wend.,  378.  A  subsequent 
board  of  directors  of  a  bank  is  to  be  considered  as  knowing  all  the  cir- 
cumstances communicated  or  known  to  a  previous  board. — Mechanics' 
Bank  of  Alexandria  v.  Seton,  1  Pet.,  309. 


RIGHTS  AND  AUTHORITY  OF  BANKS. 


A  bank  buying  up  its  own  notes  at  a  discount,  or  continuing  its 
operations  while  insolvent,  will  not  authorize  an  injunction  from  chancery 
to  restrain  its  operations. — Attorney-General  v.  Bank,  1  Hopk.,  354.  If  a 
dealer  dies  indebted  to  a  bank,  on  a  judgment  and  also  on  a  simple  con- 
tract, having  a  balance  to  his  credit  on  his  general  cash  account  with 
the  bank,  the  bank  may  apply  such  balance  to  the  simple  contract  debt. — 
State  Bank  v.  Armstrong,  4  Dev.,  5 19.  See  also  Ford  v.  Thornton,  3  Leigh, 
695.  The  mere  insolvency  of  a  bank,  incorporated  with  the  usual  powers 
of  such  an  institution,  does  not  convert  its  effects  into  a  trust  fund  for  its 
creditors. — Catlin  v.  Eagle  Bank,  6  Conn.,  231.  In  Mandeville  v.  Union 
Bank,  9  Cranch,  9,  it  was  held,  that  by  making  a  note  negotiable  at  a 
bank,  the  maker  authorizes  the  bank  to  advance,  on  his  credit,  to  the 
holder,  the  sum  expressed  in  the  note ;  and  it  would  be  a  fraud  on  the 
bank  to  attempt  to  set-off  against  the  note  on  account  of  transactions 
between  the  maker  and  the  holder.  A  bank  may  authorize  an  agent  by 
vote  of  the  directors,  without  affixing  the  corporate  seal  to  his  authority. 
— Flecknerv.  Bank  of  the  United  States,  8  Wheat.,  537.  If  a  bank,  after  it 
has  stopped  payment,  assign  its  property  to  persons,  not  officers  or 
stockholders,  in  trust,  to  apply  the  proceeds  to  the  payment  of  all  its  credit- 
ors, in  equal  proportions,  the  assignment  is  valid  ;  and  if  a  debtor  to  the 
bank,  after  such  assignment,  purchase  the  notes  of  the  bank,  he  cannot 
use  them  as  a  set-off  in  an  action  against  him. — 3  Wend.,  13.  If  gold 
coin  deposited  in  a  bank  for  safe-keeping  is  fraudulently  taken  away  by 
the  cashier,  the  bank  is  not  answerable  to  the  owner  unless  gross  negli- 
gence is  proved. — Foster  v.  Essex  Bank,  11  Mass.,  479.  A  debtor  to  the 
bank  is  not  absolved  from  his  obligations  to  pay,  because  the  bank  began 
operations  contrary  to  its  charter  or  failed  to  redeem  its  notes.— Hughes 
v.  Bank  of  Somerselt,  5  Litt.,  45. 


BASTARD. 


Where  both  parties  to  a  complaint  for  the  maintenance  of  a  bastard 
child  live  within  the  State,  such  complaint  may  be  brought  and  prose- 
cuted in  the  county  where  one  of  the  parties  lives,  although  the  child 
was  begotten  and  born  in  another  county. — Williams  v.  Campbell,  3  Met- 
coifs  Rep.,  209.     (1843.) 
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Where  an  endorser  dies  before  the  maturity  of  a  note,  to  whom 
should  the  notice  of  non-payment  be  transmitted  1 

To  the  personal  representatives  of  the  deceased ;  but  if  the  notice 
is  duly  transmitted  to  the  usual  place  of  residence  of  the  endorser,  under 
the  belief  that  he  is  alive,  though  in  fact  he  is  dead,  it  is  a  legal  notice. 
— Planters'  Bank  v.  White,  2  Humphrey's  Rep.,  112.     (1842.) 

On  the  11th  day  of  March,  1H39,  Moses  P.  White  executed  his  .note 
to  A.  M.  White,  for  the  sum  of  $2,100  28,  payable  four  months  after  date, 
at  the  Planters'  Bank.  A.  M.  White  endorsed  and  delivered  the  note  to 
Douglass,  Wood  &  Co.  ;  and  Douglass,  Wood  &  Co.  endorsed  and 
delivered  it  to  the  Planters'  Bank.  Before  it  fell  due,  to  wit,  on  the  22d 
day  of  May,  1839,  A.  M.  White  died;  and  on  the  24th,  notice  of  his 
death  was  published  in  the  Franklin  Review,  a  newspaper  published 
weekly  in  the  town  of  Franklin,  Williamson  county,  of  which  thirty  num- 
bers were  taken  in  the  town  of  Nashville,  and  a  copy  of  the  paper  was 
taken  also  by  Watson  &  Gibson,  Watson  being  the  President  of  the 
Planters'  Bank.  On  the  first  Monday  in  June,  1839,  Susan  White  took 
out  letters  of  administration  upon  the  estate  of  her  deceased  husband, 
A.  M.  White.  At  the  maturity  of  the  bill  single,  it  was  protested  for 
non-payment,  and  Alpha  Kingsley,  notary  public,  deposited  a  notice  of 
the  demand  and  protest,  on  the  13th  day  of  July,  1839  (the  14th,  the 
regular  day  of  notice,  being  Sunday),  in  the  post-office  of  Nashville, 
directed  to  A.  M.  White,  Franklin.  The  administrator  resided  at  the 
mansion  house  of  the  deceased,  in  the  town  of  Franklin.  The  notary  did 
not  know  of  the  death  of  White,  and  it  does  not  appear  by  any  direct 
proof  that  the  Bank  knew  of  his  death.  The  intercourse  between  Nash- 
ville and  Franklin  was  constant,  and  his  death  might  have  been  ascer- 
tained at  any  time. 

The  Bank  instituted  a  suit  against  M.  P.  White  and  Susan  White, 
administratrix,  in  the  Circuit  Court  of  Williamson  county,  on  the  20th 
day  of  February,  1840.  The  defendant,  S.  White,  pleaded  "non  assump- 
sit," and  ''  no  notice  ;"  upon  these  pleas  issues  were  joined,  and  the  cause 
was  submitted  to  a  jury  upon  the  above  facts,  at  the  November  term, 
1840.     Judgment  passed  against  M.  P.  White,  by  default. 

Where  the  payee  of  a  note  is  inquired  of,  by  one  wishing  to  purchase 
it,  whether  he  has  any  defence  against  it,  and  answers  that  he  has  none, 
he  does  not  thereby  preclude  himself  from  making  any  defence  against 
the  note  growing  out  of  the  original  transaction,  of  which  he  had  no 
knowledge  at  the  time.  But  if,  when  so  inquired  of,  he  promises  to  pay 
it,  if  purchased,  he  will  be  compelled  to  pay  it  at  all  events. — Clements 
v.  Loi'gins,  2  Alabama  (JV.  S.)  Rep.,  514.     (1842.) 

The  presiding  Judge,  Maney,  charged  the  jury  that  the  undertaking 
of  an  endorser  was  conditional,  not  absolute  ;  that  to  hold  the  endorser 
liable  it  was  incumbent  on  the  holder  to  show  that  demand  of  payment 
38 
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was  made  at  the  time  the  note  fell  due,  at  the  place  designated  in  the 
note  for  payment,  and  that  notice  of  non-payment  was  given  within  rea- 
sonable time,  and  that  proof  of  the  notice  being  sent  to  the  post-office 
nearest  the  residence  of  the  endorser  was  sufficient.  The  Court  further 
charged  the  jury  that  if  the  note  was  endorsed  by  A.  M.  White  at  the 
time  it  bears  date,  notice  should  have  been  given  on  the  14th  of  July  ; 
but  if  the  14th  of  July  was  on  Sunday,  then  notice  should  have  been 
transmitted  on  the  13th;  that  the  law  did  not  impose  on  the  holder  the 
necessity  of  inquiring  whether  the  endorser  was  dead  or  alive  ;  but  if 
White  was  dead,  and  letters  of  administration  were  taken  out  upon  his 
estate  before  the  obligation  became  due,  and  these  facts  were  known  to 
the  holder,  then  it  was  incumbent  on  such  holder  to  give  notice  to  his 
administratrix.  If,  however,  the  administratrix  received  notice,  although 
directed  to  the  intestate,  it  would  be  sufficient. 

The  jury  rendered  a  verdict  for  plaintiff  for  $2,274  87.  A  motion 
was  made  to  set  this  verdict  aside,  but  it  was  overruled,  and  judgment 
rendered  for  the  plaintiff.    The  defendant  appealed. — Judgment  affirmed. 

Green,  J.,  delivered  the  opinion  of  the  Court,  for  which  see  2  Hum- 
phrey's Rep.,  114. 

The  endorsement  by  the  holder  of  a  note,  "  Good  to  J.  L.,  or  order, 
without  notice,"  does  not  dispense  with  demand  on  the  maker;  nor  can 
such  endorsement  be  considered  as  a  guaranty. 

When  a  note  thus  negotiated  appears  by  endorsement  to  have  been 
partialiy  paid  on  the  day  of  its  maturity,  such  endorsement  authorizes 
the  conclusion  of  due  presentment. 

Parol  evidence  is  admissible  when  there  is  a  written  contract  of 
endorsement  to  prove  a  waiver  of  demand. 

A  waiver  of  demand  on  the  maker  is  sufficiently  established  by 
proof  that  the  endorser,  at  the  time  of  the  endorsement  of  the  note,  said 
that  if  the  maker  did  not  pay  the  note  when  it  became  due,  he  would  ; 
and  that  after  it  became  due,  he  told  the  holder  that  if  he  would  com- 
mence a  suit  against  the  maker,  and  could  not  collect  it,  he  would  pay  it. 

The  endorser  of  a  note  is  not  discharged  by  the  holder's  releasing 
the  property  of  the  maker  attached,  and  taking  a  statute  bond,  though 
done  at  the  solicitation  of  the  maker,  and  for  a  valuable  consideration. 

Neither  is  he  discharged  by  the  refusal  of  the  holder  to  receive  from 
the  maker  a  conveyance  of  sufficient  real  estate  as  security,  and  give 
day  of  payment. 

A  sale  of  a  promissory  note  at  a  greater  discount  than  legal  interest, 
does  not  make  the  transaction  usurious. — Lane  v.  Steward,  20  Maine 
Rep.,  98.     (1S43.) 

A  demand  upon  the  maker  of  a  note,  in  order  to  charge  an  endorser, 
must  be  satisfactorily  proved  to  have  been  made  on  the  day  when  the 
note  fulls  due. 

Ihe  declaration  of  the  holder  of  a  note  to  the  endorser,  that  he  has 
called  on  the  maker  the  day  the  note  became  due,  and  that  he  refused  to 
make  payment  thereof,  is  not  evidence  for  him  of  such  fact,  although  it 
was  not  denied  by  such  endorser. — Robinson  v.  Blen,  20  Maine  Rep.,  109. 
(1843). 
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AUTHORITY  TO  ENDORSE  PARTNERSHIP  BILLS  AFTER  DISSOLUTION  OF  PARTNERSHIP 

Notwithstanding  a  dissolution  of  partnership,  one  partner  has  author- 
ity to  endorse,  in  the  name  of  the  partnership,  bills  drawn  by  the  firm, 
and  accepted  before  the  dissolution,  and  the  partnership  will  be  liable  to 
a  bona  fide  endorsee  on  such  an  endorsement,  though  he  had  then  notice  of 
the  dissolution. — Lewis  v.  Reilly,  4  Perry  Sr  Davison's  Rep.,  629.    (1842.) 

The  rule  of  evidence  which  excludes  a  party  to  a  negotiable  instru- 
ment from  testifying  against  its  validity,  is  only  applicable  to  cases  where 
the  instrument  has  actually  been  negotiated  in  the  usual  course  of  busi- 
ness. But  if  it  be  established  by  other  proof  that  the  negotiation  was 
not  in  the  usual  course  of  business,  then  a  party  to  the  instrument,  not 
otherwise  interested,  is  competent  to  testify  all  his  knowledge  of  the 
transaction. — Parker  v.  Smith,  4  Watts  <Sc  Sergeant's  Rep.,  287.     (1843.) 

After  a  note  is  written  and  signed  by  one  promiser,  the  attestation 
generally,  when  he  was  not  present,  by  a  subscribing  witness,  on  seeing 
another  promiser  affix  his  signature,  if  done  through  inadvertency,  and 
not  designed  to  have  any  injurious  effect,  does  not  impair  the  liability  of 
the  first  promiser. — Rollins  v.  Bartlett  et  al.,  20  Maine  Rep.,  319.    (Ib43.) 

Exceptions  from  the  Eastern  District  Court,  Jlllen,  J.,  presiding. 

Assumpsit  upon  a  note,  of  which  a  copy  follows : — 

"  Monroe,  Nov.  2,  J 836. — For  value  received  we  promise  to  pay 
Benjamin  Rich,  or  order,  the  sum  of  eighty-seven  dollars  and  fifty  cents, 
in  one  year  from  date,  with  interest.  "  Jeremiah  Bartlett, 

"  Lot  Bartlett, 
"  John  Rich. 

"  Jlttest,  Elizabeth  G.  Stowers." 

The  note  was  endorsed  by  the  payee,  "without  recourse."  The 
action  was  commenced  March  26,  1838.  The  signature  of  Jeremiah 
Bartlett  was  denied,  and  the  deposition  of  E.  G.  Stowers  was  introduced, 
who  stated,  that  she  signed  as  a  witness  to  the  note ;  that  the  note  was 
brought  to  the  house  where  she  was,  with  the  name  of  Jeremiah  Bartlett 
upon  it,  by  Lot  Bartlett,  who  signed  it  in  the  presence  of  Benjamin  Rich, 
the  payee,  and  she  witnessed  it ;  that  Jeremiah  Bartlett  was  not  present, 
and  the  name  of  John  Rich  was  not  then  upon  the  note.  Benjamin  Rich 
testified  that  he  saw  John  Rich  sign  the  note  ;  that  he  was  acquainted 
with  the  handwriting  of  Jeremiah  Bartlett,  and  thought  the  signature 
genuine  ;  that  he  negotiated  this  and  other  notes  of  the  same  parties  in 
December,  1836,  to  one  Twitchell  ;  that  two  or  three  months  afterwards 
he  saw  J.  Bartlett,  who  told  him  he  was  to  pay  about  $300  of  the  notes 
as  his  part  ;  that  afterwards  Jeremiah  told  the  witness  he  had  the  money 
to  pay  the  notes,  and  on  being  informed  that  they  had  been  sold,  requested 
the  witness  to  ask  the  endorsee  to  bring  down  the  notes,  and  he  would 
pay  them  ;  and  that  the  notes  were  given  as  part  of  the  consideration  of 
a  farm  sold  by  him  to  Lott  Bartlett.  The  plaintiff  also  introduced  a 
paper  signed  by  Jeremiah  Bartlett,  of  which  the  following  is  a  copy: — 
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"Due  John  Rich,  four  hundred  and  seventy-five  dollars,  out  of  the 
Durgin  farm,  to  satisfy  said  John  for  putting  his  name  to  five  notes  of 
hand,  running  to  Benjamin  Rich,  with  Lot  Bartlett.  Mr.  Rich  is  to  have 
the  first  pay  on  the  farm,  when  sold.  Jeremiah  Bartlett." 

"Monroe,  March  28,  1838." 

The  exception  states,  that  hereupon  the  defendants  moved  that  the 
plaintiff  be  nonsuited,  because  Stowers  witnessed  the  note  without  having 
seen  Jeremiah  Bartlett  sign  it,  and  not  in  his  presence;  which  motion 
the  Court  granted,  and  ordered  a  non-suit.    The  plaintifF  filed  exceptions. 

A.  IV.  Paine,  for  the  plaintiff,  contended  that  the  non-suit  was  im- 
properly ordered. 

An  alteration  in  a  contract,  however  material,  does  not  destroy  it, 
unless  it  was  done  fraudulently.  And  this  question  should  be  left  to  the 
jury.  11  Coke,  27,  Pigott's  case;  4  T.  R.,  329;  15  East,  17;  Ryan  8f 
M.t  27  ;  10  Serg.  Sf  R.,  164,  170;  4  Johns.  R.,  59  ;  8  Cowen,  71  ;  Mar- 
tendale  v.  Follett,  1  JV.  H.  R.,  95  ;  Bowers  v.  Jewell,  2  JV".  H.  R.,  54-3  ; 
Jfevins  v.  De  Grand,  15  Mass.  R.,  438  ;  Smith  v.  Dunham,  8  Pick,  24-9  ; 
Wheelock  v.  Freeman,  13  Pick.,  165  ;  Granite  Railway  Co.  v.  Bacon,  15 
Pick.,  239;  Ford  v.  Ford,  17  Pick.,  418  ;  Hale  v.  Russ,  1  Greenl.,  334, 
9  Crunch,  28. 

To  avoid  the  note,  the  alteration  should  be  made  by  the  payee  or 
holder,  or  by  their  procurement.  This,  too,  is  a  question  for  the  jury. — 
4  T.  R.,  320;  1  Greenl.,  73;  6  Mass.  R.,  521;  11  Mass  R.,  312;  6 
Cowen,  746. 

Here  was  no  such  alteration  as  would  avoid  the  note,  because  it  was 
witnessed  before  it  was  completed  or  delivered. — 2  Stark.  R.,  45  ;  7  Ad. 
Sf  Ellis,  444  ;  20  Johns.  R.  188  ;  5  B.  S>-  A.,  674  ;  11  Conn.  R.,  531 ; 
16  Serg.  Sr  R.,  44  ;  1  Greenl.,  334. 

There  was  no  alteration,  for  the  attestation  was  true.  The  witness 
saw  the  note  signed  by  a  party. — 8  Pick.,  24-9  ;  Chitty  on  Bills,  102. 

Hobbs,  for  the  defendant,  contended  that  a  material  alteration  of  a 
contract,  avoided  it.  If  the  alteration  changes  the  contract,  it  renders  it 
of  no  effect,  whether  such  alteration  was  made  with  a  fraudulent  intent 
or  not.  The  alteration  is  a  fraud  in  law,  which  discharges  the  party. — ■ 
4  Petersd.  Ab.,  242,  and  following  pages,  and  authorities  there  cited  ; 
Hervey  v.  Harvey,  3  Shepl.,  357. 

Affixing  the  signature  of  a  subscribing  witness  to  a  note,  changes 
its  character,  and  makes  the  party  signing  liable  for  twenty  years,  when 
he  was  before  holden  for  but  six  years.  This  makes  it  a  different  con- 
tract, and  destroys  it. — Homer  v.  Wallis,  11  Mass.  R.,  309  ;  Brackctt  v. 
Mountfori,  2  Fair/.,  1 15 ;  Farmer  v.  Ra?id,  2  Shepl.,  225. 

Taking  collateral  security  by  one  of  the  makers  of  the  note,  does 
not  admit  it  to  be  his,  or  show  his  assent  to  it. 

The  payee  was  present  at  the  time  the  witness  signed  the  note,  and 
it  is  to  be  presumed  to  be  done  by  his  procurement. 

Where  the  evidence  is  all  on  the  side  of  the  plaintiff,  and  insufficient 
to  maintain  the  suit,  it  is  proper  for  the  judges  to  order  a  nonsuit.  It  is 
then  a  mere  matter  of  law. — Exceptions  sustained. 

The  notary's  protest  of  a  promissory  note  is  prima  facie  evidence  of 


"BILLS    OF    EXCHANGE    AND   PROMISSORY    NOTES.  301 

the  fact  of  notice  to  the  endorser  of  non-payment,  when  recited  in  it; 
and  such  notice  is  sufficient  if  duly  sent,  though  not  received  by  the  en- 
dorser.— Jenks  v.  The  Doylestown  Bank,  4  Watts  Sf  Sergeant's  Rep.,  505. 
(1843.) 

Where  a  note  is  payable  at  bank,  and  the  endorsee  is  there  ready  to 
receive  payment,  no  further  demand  is  necessary  to  charge  the  endorser. 
— Jenks  v.  The  Doylestown  Bank,  4  Watts  Sr  Sergeant's  Rep.,  505.     (1843.) 

If  negotiable  paper  is  transferred  for  a  valuable  consideration,  and 
without  notice  of  any  fraud,  the  right  of  the  holder  shall  prevail  against 
the  true  owner,  and  this  to  favor  the  circulation  of  commercial  paper. 
This  rule  does  not,  however,  prevail,  where  the  holder  has  parted  with 
no  value,  nor  incurred  any  new  responsibility  on  the  faith  of  such  paper; 
and  therefore  where  the  holder  receives  a  note  or  bill  in  payment  of,  or 
as  security  for  a  pre-existing  debt,  he  is  not  entitled  to  the  proceeds 
thereof  against  the  true  owner,  though  he  may  have  received  it  without 
notice  of  the  claim  of  the  true  owner. —  Van  Wyck  v.  Union  Bank,  2  Hum- 
phrey's Rep.,  192.     (1842.) 

The  plaintiff  cannot  reduce  the  amount  of  a  set-off  by  showing  an 
error  in  the  settlement,  which  led  to  the  execution  of  the  note  sued  on. 
The  plaintiff  cannot  make  a  set-off  to  a  set-off  pleaded  or  given  in  evi- 
dence by  the  defendant. — Hudnall,  Use  of  Redus  v.  Scott,  2  Alabama 
(N.  S.)  Rep.,  569.     (1842.) 

The  action  was  brought  by  the  plaintiff,  in  error,  on  four  promissory 
notes,  amounting  to  the  sum  of  four  thousand  four  hundred  and  twenty- 
eight  dollars.  Pleas:  non-assumpsit,  payment,  and  set-off.  During  the 
trial,  the  defendant  introduced  evidence  against  the  nominal  plaintiff,  of 
demands  existing  previous  and  subsequent  to  the  date  of  the  notes  sued 
on,  and  previous  to  notice  of  the  transfer  to  Redus,  for  whose  use  the 
suit  was  brought.  To  reduce  the  amount  of  the  offsets  claimed  by  the 
defendants  against  Hudnall,  Redus  offered  evidence  to  show  that  there 
was  an  error  in  the  transaction  between  Hudnall  and  Scott,  out  of  which 
the  notes  sued  on  grew,  of  about  nine  hundred  dollars,  which  remained 
uncorrected  and  unadjusted  between  all  the  parties.  To  the  introduction 
of  this  testimony  the  defendant  objected,  and  the  objection  was  sustained 
by  the  court.     The  error  assigned  is  the  rejection  of  this  testimony. 

A  neglect  to  give  notice  to  the  drawer  of  a  bill  of  exchange  of  the 
non-acceptance  and  protest  thereof,  may  be  waived  by  a  payment  of  part 
or  promise  to  pay,  if  such  payment  or  promise  to  pay,  is  made  with 
knowledge  of  the  facts  by  the  drawer  by  which  he  was  discharged.    • 

Such  promise  to  pay,  or  part  payment,  with  knowledge,  amounts  to 
an  admission  that  the  bill  of  exchange  has  been  duly  presented,  dis- 
honored, and  due  notice  thereof  given ;  and  if  proved,  sustains  a  decla- 
ration in  the  usual  form,  charging  due  presentment,  protest,  and  notice. 

Where  a  bill  was  protested  for  non-acceptance,  and  the  drawer  dis- 
charged by  the  failure  of  the  holder  to  give  notice,  and  without  a  know- 
ledge of  his  discharge,  promised  on  a  new  consideration  that  he  would 
pay  the  bill : — Held,  that  he  was  liable  on  a  special  count,  stating  the 
facts,  but  not  on  a  count  charging  due  presentation,  protest,  and  notice. 
-—Martin  v.  Ewing  et  als.,  2  Humphrey's  Rep.,  559.     (1842.) 
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To  charge  an  endorser,  the  day  on  which  notice  was  placed  in  the 
post-office  addressed  to  him  should  be  made  certain. 

Where  the  person  by  whom  notice  of  the  non-payment  of  a  draft 
was  sent  to  the  endorser,  was  uncertain  as  to  which  of  two  places  the 
same  was  directed,  but  it  appeared  that  he  was  correctly  informed  on 
the  day  the  notices  were  sent,  of  the  residence  of  such  endorser  ;  and 
that  the  endorsee  had  said  he  knew,  or  had  notice  that  the  draft  had 
come  back,  it  was  held,  that  the  jury  were  justified  in  finding  the  notice 
to  have  been  properly  directed. — March  v.  Garland,  20  Maine  Rep.,  24 
(1813.) 

Where  the  drawees  of  a  bill  had  no  effects  of  the  drawer  in  their 
hands  from  the  time  it  was  drawn  up  to  the  time  of  its  maturity,  in  an 
action  against  the  drawer,  the  holder  will  be  excused  from  proving,  that 
a  presentment  was  made  when  the  bill  became  due,  and  that  notice  of  the 
dishonor  was  promptly  given  to  the  drawer;  and  such  is  the  law,  not- 
withstanding the  bill  may  be  drawn  in  good  faith,  and  if  duly  presented 
would  have  been  honored. — Foard  v.  Womack,  Use,  8fc,  2  Alabama 
(JV.  S.)  Rep.,  368.     (1842.) 

WRIT  OF  ERROR  TO  THE  COUNTY  COURT  OF  SUMTER. 

This  was  an  action  of  assumpsit  brought  by  the  defendant  in  error,  in 
the  County  Court  of  Sumter,  against  the  plaintiff  as  drawer  of  a  bill  of 
exchange,  for  eight  hundred  and  twenty-five  dollars,  addressed  to  Messrs. 
Turner  &  Lewis,  of  Mobile,  dated  the  5th  of  November,  1836,  and  pay- 
able twenty-six  days  thereafter. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  for  the 
plaintiff  below  ;  on  which  judgment  was  rendered. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court.  From  this,  it  appears  that  the  bill  of  exchange,  on  which  the 
action  was  founded,  was  not  presented  for  payment  until  forty-four  days 
after  its  maturity,  at  which  time  notice  of  non-payment  was  duly  given 
to  the  defendant  below.  It  was  shown,  that  the  drawer  had  no  funds  in 
the  hands  of  the  drawees,  during  the  time  which  intervened  between  the 
drawing  and  maturity  of  the  bill ;  nor  even  up  to  the  time  of  its  present- 
ment. It  however  appeared,  that  the  drawer  had  an  open  account  with 
the  drawees  and  had  before  drawn  on  them  ;  that  they  had  always  hon- 
ored his  bills,  and  would  have  accepted  and  paid  the  one  in  controversy. 
And  further,  that  the  drawer  was  doubtful  whether  he  had  funds  in 
the  drawees'  hands  at  the  time  of  drawing. 

Upon  these  facts,  the  court  charged  the  jury  that,  if  they  believed 
from  the  evidence,  that  the  defendant  had  no  funds  in  the  hands  of  the 
drawees,  during  the  time  which  intervened  between  the  drawing  of  the 
bill  and  its  presentment,  they  should  find  for  the  plaintiff.  The  defendant 
moved  the  court  to  instruct  the  jury  that,  although  the  defendant  had  no 
funds  in  the  hands  of  the  drawees  at  the  time  of  drawing  the  bill,  yet  if 
the  drawees  were  in  the  habit  of  accepting  for  the  defendant,  and  he  had 
every  reason  to  believe  they  would  accept  this  bill,  he  was  entitled  to 
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notice  of  dishonor.  Which  instruction  the  court  refused  to  give ; 
whereupon  the  defendant  excepted.  The  bill  of  exceptions  shows  that 
another  instruction  was  asked  and  refused ;  which,  as  it  was  not  author- 
ized by  the  proof,  and  is  not  considered  by  this  court,  it  is  deemed 
unnecessary  to  notice  it. 

Judgment  of  county  court  affirmed. 


BURGLARY. 

What  act  will  constitute  the  crime  of  burglary  1 

To  constitute  burglary  there  must  be  both  a  breaking  and  entering, 
and  the  breaking  must  be  such  as  will  afford  the  burglar  an  opportunity 
of  entering  so  as  to  commit  the  felony. — 1  Leach,  C.  L.,  406.  But  they 
need  not  be  both  done  at  once,  for  if  a  hole  be  broken  one  night  and  the 
same  breakers  enter  the  next  night  through  the  same,  they  are  burglars. 
—1  Hale,  P.  C,  553. 

The  breaking  may  be  committed  by  opening  an  inner  door. —  1  Stra., 
481.  The  Slate  v.  Wilson,  1  Cox  N.  Y.  Rep.,  439.  As  where  a  servant  lay 
in  one  part  of  the  house  and  his  master  in  another;  between  them  was  a 
door  at  the  foot  of  the  stairs  which  was  latched  ;  the  servant  in  the  night- 
time drew  the  latch  and  entered  his  master's  chamber  in  order  to  murder 
him  ;  this  was  holden  to  be  burglary.  So,  where  a  thief  enters  a  dwell- 
ing-house in  the  night-time  through  the  out-door  being  left  open,  or  by 
an  open  window,  yet  if,  when  within  the  house,  he  turn  a  key,  or  unlatch 
a  chamber-door,  with  intent  to  commit  felony,  this  is  burglary. — 2  East., 
P.  C,  588.  A  sufficient  breaking  is  effected  by  making  a  hole  in  the 
wall ;  by  forcing  open  the  door  ;  by  pulling  back,  picking,  or  opening 
the  lock  with  a  false  key;  by  breaking  the  window  ;  by  taking  a  pane  of 
glass  out  of  the  window  ;  by  drawing  or  bending  the  nails  or  other  fast- 
enings, or  by  pulling  back  the  leaf  of  a  window  with  an  instrument.  And 
even  the  drawing  or  lifting  up  the  latch,  where  the  door  is  not  otherwise 
fastened,  with  a  felonious  intent,  and  whatever  would  be  the  breaking  of 
an  outer  door,  will  also  be  breaking  of  an  inner  door  to  constitute  bur- 
glary— the  turning  of  the  key  where  the  door  is  locked  on  the  inside,  or 
the  unloosing  any  other  fastening  which  the  owner  has  provided,  will 
amount  to  a  breaking. — Hale,  P.  C,  552;  3  Inst.,  6t;  1  Hawk.,  P.  C, 
c.  38,  s.  6  ;  2  East.,  P.  C,  487  and  488.  Turning  a  button  by  which  a 
door  is  fastened  will  amount  to  burglary. — Smith's  Case,  Mew  York  City 
Hall  Recorder,  62.  Or  entering  through  a  chimney. — People  v.  Robinson, 
4  New  York  City  Hall  Recorder,  63  ;  1  Hale,  P.  C,  38,  sec.  4.  Breaking 
the  house  of  another  to  effect  an  escape,  having  entered  without  break- 
ing, is  burglary,  though  formerly  a  different  rule  prevailed. — 2  East.,  P. 
C,  490  ;  Dalt.,  s.  253.  An  admission  gained  by  fraud  will  constitute  a 
burglarious  breaking. —  1  East.,  485.  Or  where  a  servant  conspired  with 
others,  and  opened  the  door  for  a  felonious  purpose. — '«J  Stra.,  881.  So, 
if  admission  be  gained  under  pretence  of  business  j  1  Hawk.,  P.  C,  ch.  38, 
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sec.  8  ;  or  of  taking  lodgings  ;  Keb.  63  ;  or  if  one  get  possession  of  a 
dwelling-house  by  false  affidavits,  without  any  color  of  title,  and  then  rifle 
the  house,  such  entrance  being  gained  by  fraud,  it  will  be  burglarious. — 
Keb.,  43.  So,  if  a  man  go  to  a  house  under  the  pretence  of  having  a 
search-warrant,  or  of  being  authorized  to  make  a  distress,  and  by  these 
means  obtain  admission,  it  is  sufficient  to  constitute  the  offence. —  1 
Leach.,  cl.  284.  So,  if  by  threats  of  violence,  the  owner  opens  the  door 
of  his  house,  it  is  a  sufficient  breaking  and  entering. —  1  East.,  P.  C, 
486.     1  Hale,  P.  C,  533 ;  1  Hawk.,  P.  C,  ch.  38,  sec.  4. 

To  constitute  burgiary,  an  entry  with  any  part  of  the  body,  as  a 
hand,  is  sufficient;  2  East.,  P.  C,  499  ;  S.  C.  Fost.,  C.  L.,  107  ;  or  a 
finger  ;  1  R.  Sr  R.  C.  C,  499  ;  or  foot,  or  with  any  instrument,  introduced 
for  the  purpose  of  committing  the  felony. —  1  Hale,  P.  C,  555  ;  Inst.,  64  ; 

1  Hawk,  P.  ('.,  c.  38,  sec.  11  j  1  And.,  115  ;  4  Black.  Com.,  227.  As  if  a 
thief  break  a  window  of  a  house  in  the  night-time,  with  an  intent  to  steal, 
and  puts  in  a  hook  ;  1  Hale,  P.  C,  555  :  3  Inst.,  64  ;  or  sends  in  an  infant 
to  reach  out  the  goods,  or  puts  a  pistol  in  at  the  window,  with  intent  to 
kill,  this  is  a  burglary,  though  the  hand  of  the  culprit  be  not  within  the 
window. — 1  Hale,  P.  C.,  555  ;  3  Inst.,  64.  And  where  the  thieves  came 
by  night  to  rob  a  house,  the  owner  went  out  and  struck  one  of  them  ; 
another  made  a  pass  with  a  sword  at  persons  he  saw  in  the  entry,  and  in 
so  doing  his  hand  was  over  the  threshold  ;  this  was  adjudged  burglary. — 

2  East.,  P.  C,  490. 

To  push  open  massive  doors  which  shut  by  their  own  weight,  is 
burglarious,  though  there  is  no  actual  fastening. — East.,  P.  C,  487.  Pull- 
in£  down  the  sash  of  a  window,  is  a  breaking,  though  it  has  no  fastening, 
and  is  only  kept  in  its  place  by  the  pulley  weight  ;  it  is  equally  a  break- 
ing, although  there  is  an  outer  shutter  which  is  not  put  to. — Russ.  Sr  Ry., 
C.  C,  451.  Commonwealth,  v.  Stewart,!  Danes'1  Abr.  Am.  Law,  p.  136. 
Commonwealth  v.  Hays,  7  Danes'1  Abr.  of  Am.  Law,  136.  And  where  a 
window  opens  upon  hinges,  and  is  fastened  by  a  wedge,  so  that  pushing 
against  it  will  open  it,  forcing  it  open  by  pushing  against  it,  is  sufficient 
to  constitute  a  breaking.— Russ.  Sr  Ry-,  C.  C,  355.  If  the  prisoner 
breaks  open  a  shop  window,  and  with  his  hands  take  out  goods,  the 
offence  is  complete. — Fost.,  107  ;  Russ.  Sr  Ry.,  C.  C,  499.  Introducing  the 
hand  between  the  glass  of  an  outer  window  and  an  inner  shutter,  is  suffi- 
cient entry  to  constitute  burglary. — Russ.  Sr  Ry.,  C.  C,  341.  Cutting  and 
tearing  down  a  netting  of  twine  which  is  nailed  to  the  top,  bottom  and 
sides  of  a  glass  window,  so  as  to  cover  it,  and  entering  the  house  through 
such  window,  though  it  was  not  shut,  constitutes  a  burglary. — Common- 
wealth v.  Stephenson,  8  Pick.,  354.  If  a  servant  conspire  with  a  robber 
and  lets  him  into  the  house  by  night,  this  is  burglary  in  both. — Stra.,  881. 
1  Hal!.,  P.  C,  533.     1  Hawk.,  P.  C,  103. 

Burglary  may  be  committed  in  a  house  standing  near  enough  to  the 
dwelling-house  to  be  used  with  it  as  appurtenant  to  it,  or  standing  in  the 
same  yard,  whether  the  yard  be  enclosed  or  open. — State  v.  Wilson,  1 
Hayw.,  212.  State  v.  Turitty,  1  Hayw.,  102.  As  to  the  intent,  it  is  clear 
that  such  breaking  and  entry  must  be  with  a  felonious  intent,  otherwise  it 
is  only  a  trespass.     And  it  is  the  same  whether  such  intention  be  actu 
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ally  carried  into  execution,  or  only  demonstrated  by  some  attempt  or 
overt  act,  of  which  the  jury  is  to  judge. — 4  Black.  Com.,  p.  227. 

But  it  is  not  every  entrance  into  a  house,  in  the  nature  of  a  mere 
trespass,  which  will  be  sufficient,  or  satisfy  the  language  of  the  indict- 
ment, felonice  et burglar -iter  J regit. — 3  Inst.,  64  ;  1  Hawk.,  P.  C,  c.  38,  sec. 
4 ;  1  Hale,  P.  C,  551-2.  As  if  a  man  enter  into  a  house  by  a  door  or 
window,  which  he  finds  open,  or  through  a  hole  which  was  made  there 
before,  and  steal  goods,  or  draw  goods  out  of  a  house,  through  such 
door,  window,  or  hole,  he  will  not  be  guilty  of  burglary. — 4  Black  Com., 
226;   1  Hale,  551;  3  Inst.,  64. 

The  breaking  open  in  the  night-time  of  a  store  at  the  distance  of 
twenty  feet  from  a  dwelling-house  but  not  connected  with  it  by  any 
fence  or  enclosure,  and  no  person  sleeping  in  the  store,  is  not  burglary. — 
People  v.Parker,  4  Johns.,  424  ;  State  v.  Ginns,  1  JV\  #  M.,  583.  It  does 
not  seem  to  be  a  burglary  to  break  the  doors  of  cupboards,  presses  and 
closets. — 2  East.,  P.  G.,  488.  In  the  case  of  The  State  v.  Wilson,  1  Cox's 
JV*.  J.  Rep.,  p.  439,  the  Court  said  : — "  If  all  the  doors  are  open  and  a  thief 
enters,  though  he  should  afterwards  break  open  a  chest  or  cupboard,  it  is 
not  such  a  breaking  as  to  constitute  a  burglary." — Fost.,  108-9.  It  is  not 
burglary  to  break  the  door  of  a  store  within  three  feet  of  the  dwelling- 
house,  and  enclosed  in  the  same  yard,  if  the  store  be  not  necessary  to 
the  house  as  a  dwelling. — State  v.  Langford,  1  Dea.,  253.  It  is  not  bur- 
glary to  break  into  a  house,  with  intent  to  maim  a  person.- ^Commonwealth 
v.  Newal  et  al.,  7  Mass.  Rep.,  245.  A  bare  assault  upon  a  house  is  insuf- 
ficient, for  where,  under  such  circumstances,  the  owner  threw  his  money 
out  to  the  thieves,  it  was  held  no  burglary. — 1  Hawk.,  P.  C,  c.  38,  sec.  3. 
And  even  where  the  assault  was  so  violent  as  to  break  a  hole  in  the 
house,  yet  there  being  no  entry,  but  only  carrying  away  of  the  money, 
coercively  distributed,  it  was  holden  no  burglary. — 1  Hale,  P.  C,  555. 
Before  one  can  be  convicted  of  burglary,  there  must  be  evidence  to 
prove  that  the  doors  were  shut. — State  v.  Wilson,  Coze,  439. 


AS    TO    THE    PLACE    WHERE    BURGLARY    MAY    BE    COMMITTED. 

It  must  be,  according  to  Sir  Edward  Coke's  definition,  in  a  mansion 
house  ;  and  therefore  to  account  for  the  reason  why  breaking  open  a 
church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  observes,  that  it  is 
domus  mansionalis  Dei. — 3  Inst.,  64.  But  it  does  not  seem  absolutely 
necessary  that  it  should  in  all  cases  be  a  mansion  house,  for  it  may  also 
be  committed  by  breaking  the  gates  or  walls  of  a  town  in  the  night. — 
Spelm.  Gloss,  t.,  Burglary,  1  Hawk.,  P.  C,  103.  A  house,  however,  where- 
in a  man  sometimes  resides,  and  which  the  owner  hath  only  left  for  a 
short  season,  animo  revertendi,  is  the  object  of  burglary,  though  no  one 
be  in  it  at  the  time  of  the  fact  committed.  —  1  Hal.,  P.  C.,  566  ;  Fost.,  77. 
And  if  the  barn,  stable,  or  warehouse  be  parcels  of  the  mansion  house, 
and  within  the  same  common-fence — K.  v.  Garland,  P.  16.  G.  3 — though 
not  under  the  same  roof,  or  contiguous,  a  burglary  may  be  committed 
therein;  for  the  capital  house  protects  and  privileges  all  its  branches  and 
39 
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appurtenances,  if  within  the  curtilage  or  homestead. — 1  Hal.  P.  C,  558  ; 

1  Hawk.,  P.  C,  104.  Breaking  into  a  store  from  which  there  is  commu- 
nication into  a  sleeping  room  is  burglary- — People  v.  Wood,  5  JV.  Y.Gity 
Hall  Recorder,})'  W.  Or  breaking  open  the  cabin  of  a  vessel — The  State 
v.  Carrier,  5  Dmfs  Conn.  Rep.,  131 — or  a  shop — Com'lh  v.  Chevalier  et  al., 
7  Danes'  Abr.  of  .Jm.  Laic,  134 — or  a  warehouse — CorrCth  v.  Carol.,  8 
Mass.  Rep.,  490. 

A  chamber  in  a  college  or  an  inn  of  court,  where  each  inhabitant 
hath  a  distinct  property,  is  to  all  other  purposes,  as  well  as  this,  the 
mansion-house  of  the  owner. — 1  Hal.  P.  C,  656.  So  also-  is  a  room  or 
lodging,  in  any  private  house,  the  mansion  for  the  time  being  of  the  lod- 
ger ;  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outer  doors.  But  if  the  owner  himself  lies  in 
the  house,  and  hath  but  one  outer  door  at  which  he  and  his  lodger  en- 
ters, such  lodgers  seem  only  to  be  inmates,  and  all  their  apartments  to 
be  parcels  of  the  one  dwelling-house  of  the  owner. — Kel.,  84,  1  Hal.  P. 
C,  556.  But  it  is  not  burglary  to  break  into  a  store  where  no  person 
sleeps. — People  v.  Jlills,  3  A*.  Y.  City  Hall  Recorder,  192.  And  where 
the  owner  has  never  by  himself  or  by  any  of  his  family,  slept  in  the 
house,  it  is  not  his  dwelling-house,  so  as  to  make  the  breaking  thereof 
burglary,  though  he  has  used  it  for  his  meals,  and  all  the  purposes  of  his 
business. — Russ  S>-  Ry.,  C.  C,  138.  If  the  landlord  of  a  house  purchase 
the  furniture  of  his  out-going  tenant,  and  procure  a  servant  to  sleep 
there,  in  order  to  guard  it,  but  without  any  intention  of  making  it  his 
own  residence,  a  breaking  into  the  house  will  not  amount  to  burglary.— 

2  Leach,  87.  A  house  under  repair,  in  which  no  one  lives,  though  the 
owner's  property  is  deposited  there,  is  not  a  place  in  which  burglary  can 
be  committed,  for  it  cannot  be  deemed-his  dwelling-house,  until  he  has 
taken  possession  and  begun  to  inhabit  it. —  1  Leach,  185.  Nor  will  it 
make  any  difference,  if  one  of  the  workmen  engaged  in  the  repairs,  sleep 
there  in  order  to  protect  it. — 1  Leach,  186,  in  notes.  Nor,  though  the 
house  is  ready  for  reception  of  the  owner  and  he  has  sent  his  property 
into  it  preparatory  to  his  own  removal,  will  it  become  for  this  purpose, 
his  mansion. — 2  Leach,  771.  And  if  the  occupier  of  a  house  removes 
from  it  with  his  whole  family,  and  takes  away  so  much  of  his  goods  as 
to  leave  nothing  fit  for  the  accommodation  of  inmates,  and  has  no  settled 
idea  of  returning  to  it,  the  offence  will  be  merely  larceny.— Fost.,  76. 
And  the  mere  casual  use  of  a  tenement  will  not  suffice,  and,  therefore, 
the  circumstances  of  a  servant  sleeping  in  a  barn,  or  porter  in  a  ware- 
house, for  particular  and  temporary  purposes,  will  not  so  operate  as  to 
make  a  violent  entry  in  the  night,  in  order  to  steal,  a  burglary. — 1  Hale, 
557-8. 

WITH  REGARD  TO  THE  TIME  BURGLARY  MAY  BE    COMMITTED. 

The  time  must  be  by  night,  and  not  by  day,  for  in  the  day  time 
there  is  no  burglary. — 4  Black.  Com.,  224.  Anciently  the  day  was  con- 
sidered to  begin  from  sun  rising,  and  to  end  at  sun  setting  ;  but  it  is  now 
generally  agreed  that,  if  there  be  sufficient  remains  of  day-light  to   dis 
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cern  the  features  of  a  man's  face,  no  breaking  can  be  burglarious. — 3 
Inst.,  63  ;  1  Hall,  P.  C,  550  ;  2  Leach,  C.  L.,  710  ;  though  this  does  not  ex- 
tend to  moon-light  nights,  for  as  observed  by  Blackstone,  J.  4  Com.,  224 : 
"the  malignity"  of  the  offence  does  not  so  properly  arise  from  its  being 
done  in  the  dark,  as  in  the  dead  of  night,  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest  ;  when  sleep  has  disarmed  the  owner,  and  ren- 
dered his  castle  defenceless  ;" — Hawk,  P.  C,  38,  §  2.  In  the  case  of 
Co/n'th  v.  Chevalier  el  ul.,  7  Danes'  Abr.  of  American  Law,  p.  134,  one 
of  the  questions  was,  whether  the  breaking  was  in  the  night-time,  the 
prisoner  having  been  caught  in  the  house  at  twenty-eight  minutes  after 
two  o'clock  in  the  morning;  and  the  court  laid  down  the  follow- 
ing rule,  viz. :  that  there  must  be  so  much  day-light  that  a  man's  face 
thereby  may  be  discerned,  to  exonerate  the  prisoner  from  the  charge  of 
burglary.     The  prisoners  were  acquitted. 

Can  an  indictment  for  breaking  a  store  be  supported,  unless  it  be 
averred  that  the  store  is  a  building  % 

It  cannot. — CommonwealtJi  v.  McMonagle,  1  Mass.  R.,  517;  Com,' 
monwealth  v.  Lindseij,  10  Mass.  R.,  154*.  But  the  word  mansion-house 
in  an  indictment  sufficiently  describes  a  dwelling-house. — Commonwealth 
v.  Pennack,  3  Sergt.  Sr  Rawle,  Penn.'Rep.,  199. 

A  prisoner  indicted  for  burglary  and  larceny  may  be  acquitted  of 
the  former  and  convicted  of  the  latter. — State  x.Grisham,  1  Hayw.,  12. 
An  indictment  alleging  the  crime  to  have  been  committed  between  the 
hours  of  twelve  at  night  and  nine  of  the  evening  succeeding,  will  be 
quashed  for  want  of  a  noctantur. — State  v.  Mather,  JV.  Chip.,  32. 

It  is  not  necessary  to  charge  the  defendant  in  the  indictment  with 
breaking  and  entering  with  intent  to  commit  a  felony,  if  a  felony  be  al- 
leged to  have  been  committed  after  breaking  and  entering. — Common- 
wealth v.  Browne,  3  Ravjl  207. 


THE    PROOF    NECESSARY   TO    CONSTITUTE    THE    CRIME    OF    BURGLARY. 

The  State  v.  Wilson,  1  Cox's  JV.  J.  Rep.,  439,  Per  Cur.  Kinsey,  C  J.— 
Before  any  man  can  be  legally  convicted  of  the  crime  of  burglary,  these 
five  circumstances  must  be  proved:  —  1st.  There  must  be  what  the  law 
calls  a  breaking.  2d.  There  must  be  an  entry.  3d.  The  breaking  and 
entry,  or  one  of  them,  must  be  in  the  night.  4th.  It  must  be  done  in  a 
mansion  house.  5th/It  must  be  done  with  the  intent  of  committing 
some  felony  therein. 

Possession  of  the  property  stolen  is  not  evidence  of  burglary. —  The 
People  v.  Frazier  and  Courtney,  2  Wheeler's  Crim..  Cas.,  JV.  Y.,  55. 

Proof  of  burglary  on  trial  of  n  charge  of  larceny  does  not  entitle  the 
prisoner  to  an  acquittal. — Wyatt  v.  State,  1  Blackf.,  257. 

Before  one  can  be  convicted  of  burglary  there  must  be  evidence  to 
prove  that  the  doors  were  shut-— Slate  v.  Wilson,  Cox,  439. 

In  New  York  burglary  is  divided  into  three  degrees.     The  first  is, 
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breaking  into,  and  entering1  in  the  night  time,  the  dwelling-house  of 
another,  in  which  there  shall  be  at  the  time  some  human  being,  with 
intent  to  commit  some  crime  therein  ;  either,  1.  By  forcibly  bursting  or 
breaking  the  wall,  or  an  outer  door,  window,  or  shutter  of  a  window  of 
such  house,  or  the  lock  or  bolt  of  such  door,  or  the  fastening  of  such 
window  or  shutter.  2.  By  breaking  in,  in  any  other  manner,  being  armed 
with  some  dangerous  weapon,  or  with  the  assistance  of  one  or  more 
confederates  then  actually  present  and  assisting.  3.  By  unlocking  an 
outer  door  by  means  of  false  keys,  or  by  picking  the  lock  thereof. 

The  second  degree  is,  1.  The  commission  of  the  above  offences  in 
the  day  time  instead  of  the  night.  2.  The  breaking  into  any  dwelling- 
house  in  the  night  with  intent  to  commit  a  crime,  but  under  such  cir- 
cumstances as  not  to  be  burglary  in  the  first  degree.  3.  The  entering 
into  the  dwelling-house  of  another  by  day  or  night  in  such  a  manner  as 
not  to  constitute  any  burglary  before  specified,  but  with  intent  to  com- 
mit a  crime,  or  the  commission  of  a  crime,  while  in  the  dwelling-house 
of  another ;  and  breaking  in  the  night  time  any  outer  door,  window,  or 
shutter  of  a  window,  or  any  other  part  of  a  house  to  get  out.  4.  The 
entering  the  dwelling-house  of  another  in  the  night  time,  through  an  open 
outer  door  or  window,  or  other  aperture  not  made  by  the  person  enter- 
ing, and  then  breaking  any  inner  door  of  the  house  with  intent  to  com- 
mit a  crime.  5.  The  being  admitted  into  a  dwelling-house  with  the  con- 
sent of  the  occupant,  or  being  lawfully  in  the  house  and  then  in  the  night 
time  breaking  any  inner  door  of  the  house  with  intent  to  commit  a  crime. 
No  building  is  a  dwelling-house,  or  part  of  one,  within  the  meaning  of 
the  preceding  provisions,  unless  it  be  joined  to,  immediately  connected 
with,  and  part  of  a  dwelling-house. 

Burglary  in  the  third  degree,  is  breaking  and  entering  by  day  or 
night: — 1.  Any  building  within  the  curtilage  of  a  dwelling-house,  but 
not  forming  a  part  of  it.  2.  Any  shop,  store,  booth,  tent,  warehouse  or 
other  building,  in  which  any  goods,  merchandize,  or  valuable  thing  may 
be  kept  for  use,  sale,  or  deposit,  with  intent  to  steal  therein,  or  to  com- 
mit any  felony.  3.  Breaking  and  entering  into  the  dwelling-house  of 
another  by  day,  under  such  circumstances  as  would  have  constituted  the 
offence  of  burglary  in  the  second  degree  if  committed  in  the  night.  The 
breaking  out  of  a  dwelling-house,  or  the  breaking  of  an  inner  door,  by 
one  who  is  within,  is  not  such  a  breaking  as  to  constitute  burglary  in 
any  case  except  these  above  particularly  specified. 

Burglary  in  the  first  degree  is  punishable  by  imprisonment  in  .a  State 
prison  not  less  than  ten  years ;  in  the  second  not  less  than  five,  nor  more 
than  ten  years ;  in  the  third  not  more  than  five  years. — 2  R.  S.,  668, 
Article  2. 

Thus  by  the  revised  statutes  the  offence  may  be  committed  by  day 
or  night ;  it  may  be  in  other  buildings  besides  dwelling-houses  ;  it  may 
be  by  one  who  is  lawfully  in  the  house,  and  who  breaks  only  an  inner 
door.  The  former  decisions  are  still  necessary  to  understand  the 
offence  ;  thus  they  determine  what  is  a  breaking  and  entering,  what  is 
the  dwelling-house  of  another,  what  a  curtilage,  when  the  night  com- 
mences and  ends,  &c. 
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CARRIER. 


A  common  carrier,  unless  he  makes  a  special  acceptance,  is  answer- 
able for  the  loss  of  a  box  or  parcel,  though  he  be  ignorant  of  the  contents, 
or  they  be  ever  so  valuable. — Relf  v.  Rapp,  3  Watts  and  Sergeant's  Rep., 
21.     (1842.) 

Though,  generally  speaking,  where  there  is  a  delivery  to  a  carrier 
to  deliver  to  a  consignee,  the  latter  is  the  proper  person  to  bring  the 
action  for  a  loss  against  the  carrier,  yet  if  the  consignor  make  a  special 
contract  with  the  carrier,  such  contract  supersedes  the  necessity  of  show- 
ing the  ownership  in  the  goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  maybe  the  goods  of  the  consignee. 

The  question  whether  in  fact  goods  were  delivered  to  the  carrier  at 
the  risk  of  the  consignor  or  consignee,  is  a  question  for  the  jury.  The 
delivery  of  goods  to  a  carrier  by  a  consignor,  does  not  necessarily  vest 
the  property  in  them  in  the  consignee. — Dunlop  v.  Lambert,  6  Clark  Sf 
Finnelly's  App.  Cos.,  600.     (1842.) 

If  the  consigner  of  goods  studiously  conceal  from  the  captain  of 
a  ship,  or  misrepresent  the  value  or  nature  of  the  goods  shipped,  the 
shipowner  is  not  liable  if  the  goods  are  purloined  on  the  voyage. — Relf 
v.  Rapp,  3  Watts  Sf  Sergeant's  Rep.,  21.     (1842.) 


CHANCERY. 

As  a  general  rule  courts  of  law  will  not  lend  their  aid  in  enforcing 
injunctions  from  chancery,  nor  take  any  notice  of  such  writs  in  the 
course  of  their  proceedings  at  law. — Kelley  Sf  Marcey  v.  Cowing,  4  Hill, 
266.     (1843.) 

A  party  who  seeks  the  aid  of  a  court  of  chancery,  after  a  judgment 
at  law  against  him,  on  the  ground  that  he  was  ignorant  of  the  defence, 
must  show  that,  by  the  exercise  of  ordinary  diligence,  the  defence  could 
not  have  been  discovered  ;  or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with  fraud  or 
negligence  on  his  part. — Lee  Sf  Norton  v.  The  Insurance  Bank  of  Columbus 
et  als.,  2  Alabama  (JV.  S.)  Rep.,  21.     (1842.) 

If  the  consent  of  the  parties  was  not  voluntarily  given,  a  court  of 
chancery  may,  by  virtue  of  their  ordinary  equity  jurisdiction,  decree  a 
marriage  ceremony  performed  before  a  justice  of  the  peace  or  minister 
of  the  gospel,  null  and  void. — Clark  v.  Field,  3  Weston  Rep.,  460.     (1843.) 

If  a  sale  of  land  take  place  by  a  person  who  had  no  authority  to  sell, 
and  the  owner  of  the  land  recognizes  the  sale,  a  court  of  equity  will 
enforce  the  contract. — Buchannon  et  al.  v.  Upshaw,  1  Howard,  56.     (1843.) 

Courts  of  law  will  not  permit  a  plaintiff  to  recover  in  any  case, 
where  upon  the  same  evidence  of  actual  or  constructive  fraud,  a  court 
of  equity  would  decree  against  him. — Tomlin  adm  Den,  ex  dem.  Cox, 
4  Harrison,  77.     (1843.) 
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CHARGE  OF  THE  JUDGE  TO  THE  JURY. 

"Judges  shall  not  charge  juries  with  respect  to  matters  of  fact," 
and  if  it  he  done  against  a  defendant  in  a  State  case,  it  is  a  breach  of  his 
constitutional  :\.  lit,  erroneous,  and  furnishes  a  just  ground  to  reverse  the 
judgment  rendered  against  such  defendant.  The  juries  are  the  exclusive 
judges  of  the  credit  due  to  witnesses,  of  the  weight  of  testimony,  and 
the  truth  of  all  contested  statement  before  them.  What  constitutes 
excusable  homicide  or  manslaughter,  when  the  facts  are  ascertained,  is  a 
conclusion  of  law,  and  not  of  fact. — Claxton  v.  The  State,  2  Humphrey's 
Rep.,  181.     (1842.) 


COLLATERAL  SECURITY. 

Where  one  of  two  sureties  gives  collateral  security  for  the  payment 
of  the  debt  for  which  he  is  surety,  his  co-surety  does  not,  by  paying  that 
debt,  become  entitled  to  the  benefit  of  that  security. 

The  holder  of  collateral  security  for  a  debt  has  no  authority  to 
transfer  that  security  after  the  debt  is  paid.  Payment  of  the  debt,  by 
whomsoever  made,  discharges  such  security. — Bowditch  v.  Green,  3  Met 
calf's  Rep.,  360.     (1842.) 


COMPROMISE. 
Can  a  payment  made  under  a  valid  compromise  be  revoked  1 

Not  in  general;  the  compromise  is  a  good  consideration  to  uphold 
a  contract  or  agreement,  and  highly  favored  in  law;  courts  will  not 
investigate  the  merits  or  demerits  of  the  different  claims,  for  the  purpose 
of  setting  aside  a  compromise. — Butler  v.  Triplett,  1  Dana,  154- ;  Holcomb 
v.  Stimpson,  8  Verm.,  141  ;  Mill  v.  Lee,  6  Monr.,  97  ;  Moore  v.  Fitwaler, 
2  Rand.,  442 ;  Kennedy  v.  Davis,  2  Bibb,  343  ;  Zane  Vt  Zane,  6  Munf., 
406  ;  Taylor  v.  Patrick,  1  Bibb,  168 ;  Fisher  v.  May,  2  Bibb,  448  ;  Boge 
v.  Hog-e,  1  Watts,  216,  217;  Cavode  v.  McKelvey,  Addis,  56;  Dig.,  lib. 
12,  tit.  6,  1,  65. 

The  very  essence  and  nature  of  the  compromise  is  the  uncertainty 
and  doubt  of  the  parties  as  to  their  respective  rights :  "  Qwi  transigit, 
auasi  de  re  dubia  et  lite  incerta  neque  finiter  transigit." — Dig.,  lib.  2,  tit. 
15,  1,1. 

We  have  seen  it  is  the  doctrine  of  the  courts  of  equity  in  the  United 
States,  upon  a  compromise  of  doubtful  claims,  to  conclude  the  par- 
ties, or  in  other  words  to  hold  them  to  their  contract.  The  same  doc- 
trine prevails  in  England;  there  a  court  of  justice  cannot  inquire  into  the 
supposed  adequacy  or  inadequacy  of  the  consideration. — jVaylor  v 
Winch.,  1  Sim.  Sr  Stu.,  566  ;  2  Atk.,  587 ;  1  Ves.,  19;   lAtk.,  2. 
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it  was  the  policy  of  the  civil  law,  as  it  is  of  every  system  of  juris- 
prudence, to  give  the  greatest  efficacy  to  a  compromise,  or,  as  it  is 
termed,  "  transact io." — "  JVo/i  minor  em  auctoritatem  transaction  urn,  quam 
reru.n,  judicatarum  esse  recta  ratione  placuit ;  si  quidem,  nihil  it  a  jidei 
congruit  humqnce,  quam  ea  quce  placuerant  eustodiri." — Hotchkis  v.  Dick- 
son, 2  Bligh,  340  ;  Stapilton  v.  Stapilton,  1  Atk.,  10  ;  JVaylor  v.  Winch,  1 
Sim.  Sr  Stu.,  555;  Cann  v.  Cann,  1  P.  Wms.,  727  ;  Goodman  v.  Sayres,  2 
Jac.  8c  Walk.,  263  \.  Stains  Inst.,  b.  1,  tit.  17,  §2;  Lyon  v.  Lyon,  2  Johns. 
Ch.  Rep.,  51 ;  Ersk.,  b.  3,  tit.  3,  §  54 ;  Stockley  v.  StocJdey,  1  Ves.  Sc  Bea., 
29,  31 ;  Harvey  v.  Cooke,  4  Prus.,  34  ;  Leonard  v.  Leonard,  Ball  Sf  Beat., 
179,  ISO  ;  Cor/.,  /?:&.  2,  ta.  4,  1,  20;  Shotwellv.  Murray,  1  Jo/m.s.  Ch.Rep., 
516  ;  Fbe£,  /?&.  12,  taY.  6,  ft.  15  ;  Dunnage  v.  White,  1  Swonst.,  151,  152; 
Pothier,  Tr.  de  V Action  Condict.,  n.  159;  CWe  Ciw/,  or*.  1351. 

It  is  no  ground  for  recalling  the  payment  made  under  the  compro- 
mise that  there  was  no  cause  for  the  compromise,  and  that  nothing  was 
owing.— Dig.,  lib.  12,  tit.  6,  1,  65  ;  Cod.,  lib.  2,  tit,  4,  1,  3  ;  lib.  1,  tit.  18, 
1,  6;  lib.  4,  tit.  30,  l,"tlj  Vinnius  de  Transact.,  c.  8;  Voet,  lib.  2,  tit. 
15,  n.  23. 

If  a  suit  is  merely  apprehended  the  right  is  in  controversy  and  the 
transaction  may  take  place. — Cod.,  lib.  2,  tit.  4,  1,  2 ;  Pothier  ad  Pand., 
lib.  2,  tit.  15,  §  3. 

But  we  are  not  to  suppose  that  every  compromise  will  be  held  valid 
by  courts  of  justice.  Certainly  not.  A  compromise  obtained  from  a 
part}''  ignorant  of  his  rights  will  be  set  aside  by  a  court  of  equity. — Ader 
son  v.  Bacon,  1  Marsh,  51. 

If  a  party  acting  in  ignorance  of  a  plain  and  settled  principle  of  law, 
is  induced  to  give  up  a  portion  of  his  indisputable  property  to  another, 
under  the  name  of  a  compromise,  a  court  of  equity  will  relieve  him  from 
the  effect  of  his  mistake.— 1  Story's  Equity  Jurisprudence,  134  ;  see  also 
Hunt  v.  Rousmauicre,  8   Wheat.  Rep.,  211  to   215,  S.  C;   1  Peters'  Sup., 

1,  15,  16 ;  Hoge  v.  Hoge,  1  Watts,  163  ;  Mosby  V.  Leeds,  3  Call.,  439. 

The  same  law  prevails  in  England  on  this  subject,  as  in  the  United 
States. 

The  result  of  the  doctrine  of  the  civil  law,  and  of  the  systems  of 
jurisprudence  founded  on  it,  as  well  as  of  the  law  of  England,  is,  that  the 
party  should  be  aware  of  all  the •  claims" which  are  to  be  the  subject  of 
the  compromise  ;  that  they  should  be  presented  to  the  mind  of  the  party  ; 
that  they  "should  be  matters  of  doubt,  and  in  the  understanding  of  the 
party  embraced  by  the  compromise  ;  there  must  not  only  be  good  faith 
and  honest  intention,  but  full  disclosure,  otherwise  it  will  not  be  binding. 
— Stockley  v.  Stockley,  I  Ves.  ~8f  B.,  31  ;  Stair's  Inst.,  b.  1,  tit.  17,  §  2;  Bank- 
ion,  b.  1,  tit.  23,  §  1  ;  Gordon  v.  Gordon,  3  Swan's  Rep.,  477  ;  Dunnage  v. 
White,  1  Swan's,  137;   Broderick  v.  Broderick,  1  P.  Wins.,  241;  God.,  lib. 

2,  tit.  4,  1 ;  Perez.  Cod.,  lib.  2,  til.  4,,  n.  33  ;  Dig.,  lib.  2,  tit'.  15,  1,  9  ;  lib. 
4,  tit.  3,  1,  1,  §  2  ;  lib.  18,  tit.  1,  1,  43,  §  2 ;  Gordon  v.  Gordon,  3  Swan's, 
472;  Hotchkis  v.  Dickson,  2  Bligh,  340;  Leonard  v.  Leonard,  2  Ball  Sc 
Beat.,  179. 

And,  by  the  civil  law,  if  the  parties  were  ignorant  of  those  facts 
which  affected  the  validity  of  the  compromise,  they  would  be  entitled  to 
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be  relieved  from  it. — Dig.,  lib.   12,  tit.  6,  1,  23 ;  3  Burges*  Commentaries 
on  Colonial  and  Foreign  Law,  743. 


CONSPIRACY. 

It  may  be  stated  as  a  general  rule  that  all  confederacies  wrongfully 
to  prejudice  another,  are  misdemeanors  at  common  law,  and  indictable  ac- 
cordingly, whether  the  intention  is  to  injure  his  property,  his  person,  or 
his  character. — 1  Hawk,  c.  72,  s.  2.  There  must  be  at  least  two  to  form 
a  conspiracy. — 4  Blackstone's  Commentaries,  137.  See  also  Bro.  Abr., 
tit.  Conspiracij,  28.  Therefore  a  husband  and  wife  cannot  be  guilty  of 
conspiracy,  because  they  are  but  one  in  law. — 1  Hawk,  ch.  72,  s.  8.  A 
conspiracy  to  manufacture  spurious  articles,  with  intent  to  sell  them  at 
auction  as  good,  without  having  any  particular  person  in  view,  thereby 
to  defraud  whoever  may  be  defrauded,  is  an  indictable  offence. — Com- 
monwealth v.  Judd,  2  Mass.,  329.  A  conspiracy  to  commit  a  felony,  or 
misdemeanor,  or  any  act  that  is  criminal,  is  indictable. — People  v.  Mather, 
4  Wend.,  265  ;  Commonwealth  v.  Kingsbury,  5  Mass.,  106  ;  State  v.  Bucha- 
nan, 5  Har.  and  /.,  317.  So  it  is  indictable  to  conspire  to  charge  any 
one  with  a  crime,  even  though  there  is  no  intention  to  procure  an  indict- 
ment, or  legal  process,  against  the  accused. — Commonwealth  v.  Tibbetts, 
2  Mass.,  536. 

It  is  also  indictable  to  form  a  conspiracy  to  cheat  one  by  making 
him  drunk,  and  playing  falsely  at  cards  with  him. — State  v.  Younger,  1 
Dev.,  357.  There  are  many  cases  in  which  the  act  itself  would  not  be 
cognizable  by  law  if  done  by  a  single  person,  which  becomes  the  subject 
of  indictment,  when  effected  by  several  with  a  joint  design. — 6  T.  R., 
636.  Thus  each  person  attending  a  theatre  has  a  right  to  express  his 
disapprobation  of  the  piece  acted,  or  a  performer  on  the  stage,  but  if 
several  previously  agree  to  condemn  a  play,  or  hiss  an  actor,  they  will 
be  guilty  of  conspiring. — 2  Camp.,  358.  In  the  case  of  workmen  refus- 
ing to  proceed  unless  they  receive  an  advance  of  wages,  it  is  clear  that 
any  one  of  them  might  singly  act  on  this  determination,  but  it  is  criminal 
when  it  follows  from  a  plan  preconcerted  by  many. — 6  T.  R.,  636  ;  Peo- 
ple v.  Fisher,  14  Wend.,  9. 

There  are  other  cases  in  which,  though  the  act  may  be  morally  cri- 
minal, it  is  not  illegal,  except  on  the  ground  of  conspiracy:  thus  the  ver- 
bal slander  of  a  private  individual  is  not  indictable  ;  but  it  is  so,  where 
several  unite  in  a  scheme  to  blast  his  character. — 1  Lev.,  62  ;  1  Vent., 
304.  And  in  every  case  that  can  be  adduced  of  conspiracy,  the  offence 
depends  on  the  unlawful  agreement,  and  not  on  the  act  which  follows  it ; 
the  latter  is  but  the  evidence  of  the  former.  The  offence  is  therefore 
complete  when  the  confederacy  is  made. — 2  Burr,  993  ;  3  Burr,  1321  ; 
State  v.  Buchanan,  5  Har.  and  J.,  317  ;  Collins  v.  Commonwealth,  3  S. 
and  R. ,  220  ;  Commonwealth  v.  Judd,  2  Mass.,  337  ;  Commonwealth  v.  Tib- 
betts, 2  Mass.,  538 ;  Commonwealth,  v,  Warren,  6  Mass.,  74  ;  People  v.  Ma- 
ther, 4  Wendell,  259;  State  v.  Cawood,  2  Stew.,  360;  Stale  v.  Rickey,  4 
Halst.,  293  ;  Commonwealth  v.  M'Kisson,  8  S.  and  R.,  420. 
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Where  several  are  indicted  for  conspiracy,  and  one  only  appears,  if  he 
move  to  be  tried  separately,  he  may  be  tried  alone. — State  v.  Buchanan, 
Har.  Sr  J.,  500.  When  two  only  are  charged  with  a  conspiracy,  the  ac- 
quittal of  one  is  the  acquittal  of  the  other. — State  v.  Tom,  2  Dev.,  569. 
But  if  three  are  engaged  in  a  conspiracy,  and  one  dies  before  trial,  and 
one  is  acquitted,  the  third  may  notwithstanding  be  tried  and  convicted. 
People  v.  Olcott,  2  Johns.  Cas.,  301.  Proof  of  an  overt  act  by  one  in 
pursuance  of  the  conspiracy  is  sufficient  to  convict  all. — Collins  v.  Com- 
monwealth, 3  S.  S,"  R.,  220.  In  New  York,  the  only  conspiracies  punish- 
able criminally  are  the  following,  and  they  are  made  misdemeanors,  viz. 
conspiracies  by  two  or  more:  1.  To  commit  any  offence.  2.  Falsely 
and  maliciously  to  indict  another  for  an  offence,  or  to  procure  him  to  be 
charged  or  arrested  therefor.  3.  Falsely  to  move  or  maintain  a  suit. 
4.  To  cheat  or  defraud  another  of  property  by  criminal  means.  5.  To 
cheat  and  defraud  another  of  property  by  means  which,  if  executed, 
would  amount  to  a  cheat,  or  to  obtain  property  or  money  by  false  pre- 
tences. 6.  To  commit  any  act  injurious  to  the  public  health  or  morals, 
or  to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice, 
or  of  the  due  administration  of  the  laws.  No  agreement,  except  to 
commit  a  felony  upon  the  person  of  another,  or  to  commit  arson  or  bur- 
glary, is  a  conspiracy,  unless  some  act  besides  the  agreement  be  done  to 
effect  the  object. — 2  R.  S.,  691,  §  8,  &c.  If  an  overt  act  is  necessary  to 
constitute  the  offence,  one  or  more  must  be  alleged  in  the  indictment, 
and  the  same  be  proved  ;  but  others  not  alleged  may  be  given  in  evi- 
dence.— Id.,  735,  §17. 

CONSPIRACY    TO    DESTROY    VESSELS. 

By  the  laws  of  the  United  States,  Act  3d  March,  1825,  sec.  23,  it  is 
enacted,  that  if  any  person  or  persons  shall  on  the  high  seas,  or  within 
the  United  States,  wilfully  and  corruptly  conspire,  combine  and  confede- 
rate with  any  other  person  or  persons,  such  other  person  or  persons  be- 
ing either  within  or  without  the  United  States,  to  cast  away,  burn,  or 
otherwise  destroy  any  vessel,  or  to  procure  the  same  to  be  done,  with 
intent  to  injure  any  person  or  body  politic,  that  hath  underwritten,  or 
shall  thereafterwards  underwrite  any  policy  of  insurance  thereon,  or  on 
goods  on  board  thereof,  or  with  intent  to  injure  any  person  or  body  po- 
litic that  hath  lent  or  advanced,  or  thereafter  shall  lend  or  advance,  any 
money  on  such  vessel,  on  bottomry  or  respondentia,  or  shall  within  the 
United  States,  build  or  fit  out,  or  aid  in  building  or  fitting  out,  any  ves- 
sel with  intent  that  the  same  shall  be  cast  away,  burnt  or  destroyed,  for 
the  purpose  or  with  the  design  aforesaid,  every  person  so  offending, 
shall,  on  conviction  thereof,  be  deemed  guilty  of  felony,  and  shall  be 
punished  by  fine  not  exceeding  ten  thousand  dollars,  and  by  imprison- 
ment and  confinement  at  hard  labor  not  exceeding  ten  years. 

ACTION    ON    THE    CASE    IN    THE    NATURE    OF    A    CONSPIRACY. 

The  law  implies  damage  from  a  conspiracy  to  accuse  the  plaintiff  of 
40 
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an  offence  for  which  he  is  indictable  and  removable  from  office  ;  and  the 
declaration  need  not  allege  special  damage. — Griffith  v.  Ogle,  1  Binn., 
172.  It  is  not  necessary  to  show  actual  specific  damage  ;  it  is  sufficient 
if  the  defendant's  acts  have  caused  trouble,  inconvenience,  or  expense 
to  the  plaintiff. — Swan  v.  Saddlemire,  8  Wend.,  676. 

The  law  gives  a  very  adequate  remedy  in  damages,  either  by  an  ac- 
tion of  conspiracy,  which  cannot  be  brought  but  against  two  at  the  least ; 
or,  which  is  the  more  usual  way,  by  a  special  action  on  the  case  for  a 
false  and  malicious  prosecution.  In  a  writ  of  conspiracy  at  common 
law,  one  cannot  be  convicted  and  another  acquitted.  —  3  Bluckstone  Comm., 
126  ;  Finch,  L.  305,  F.  JV.  B.,  116,  Carth.,  421  ;  Jones  v.  Baker,  7  Con., 
445.  But  in  an  action  upon  the  case  one  only  may  be  sued,  or  if  two 
or  more  are  sued,  one  may  be  found  guilty  and  the  other  or  others  ac- 
quitted.—  Eason  v.  Westbrook,  2  Taylor,  26?,  2  Murph.,  329.  The  action 
will  not  lie  against  husband  and  wife  only,  as  they  are  but  one  person  ; 
but  it  will  lie  against  them  and  a  third  person. — Kirtley  v.  Dick,  2  Munf., 
15.  A  private  person  can  maintain  an  action  for  a  conspiracy  only  when 
it  operates  to  his  legal  injury. — Ea^on  v.  Petway,  1  Dev.  S>'  Bat.,  44.  A 
combination  to  entice  a  citizen  from  one  State  to  another,  in  order  to 
have  him  arrested  on  civil  process,  even  though  there  is  a  good  cause  of 
action  against  him,  is  actionable. —  I'htlps  v.  Uoddard,  1  Tyler,  60.  See 
also  on  this  subject,  the  following  cases:  Jones  v.  Baker,  7  Cow.,  445  ; 
Gardner  v.  Preston,  2  Day,  209,  2  Hall,  277 ;  Tappan  v.  Powers,  2  Ball, 
277;  Patten  v.  Gurney,  17  Mass.,  186,  1  Binn.,  172;  Adams  v.  Paige,  7 
Pick.,  542. 


CONSTITUTIONAL  LAW. 

Is  not  an  act  of  the  Legislature  repugnant  to  the  Constitution,  void  ? 

It  is  ;  and,  if  void,  it  cannot  bind  the  Courts,  nor  does  it  oblige  them 
to  give  it  effect,  for  this  would  be  to  overthrow  in  fact,  what  was  esta- 
blished in  theory,  and  to  make  that  operative  in  law,  which  in  fact  is  not 
law.  It  is  not  only  the  province  but  the  duty  of  the  Judicial  Department 
to  say  what  the  law  is  ;  ani  if  an  act  of  the  Legislature  is  clearly  repug- 
nant to  the  Constitution,  it  is  ipso  facto  void,  and  the  Courts  are  in  duty 
bound  so  to  declare  it.  The  authorities  on  this  point  are  conclusive  and 
numerous,  a  few  of  which  are  here  cited. — Indiana  Turnpike  v.  Philips, 

2  Pennsylvania,  184  ;  Moore  v.  Houston,  3  S.  £>'  R.,  169  ;  People  v.  Foot, 
19  Johns.,  58  ;  Ex  parte  McCollum,  1  Cow.,  530  ;  Vanuxem  v.  Hazlehursts, 
1  South.,  192  ;  Olden  v.  Hallet,  2  South.,  406  ;  Whittivgton  v.  Polk,  1  Har 
8c  J.,  236  ;  JVorris  v.  Trustees  of  Abingdon  JJcademy,  7  Gill  Sf  Johns.,  7, 
Crane  v.  Meginnis,  1  Gill  Sf  Johns.,  463;  Derby  Turnpike  Company  v. 
Parks,  10  Conn.,  522 ;  Goshen  v.  Stonington,  4  Conn.,  225  ;  Hill  v.  Sun- 
derland, 3  Vermont,  507  ;  Slarr  v.  Robinson,  1  Chip.,  257  ;  Dupy  v.  Wick- 
wire,  1  Chip.,  237  ;  Staniford  v.  Barry,  I  Aik.,  3 14 ;   Worset  v.    Winnick, 

3  JV.  Hamp.,  473 ;  Dow  v.  Norris,  4  JV.  Hamp.,  16  ;  7  JV*.  Hamp.,  65,  66 ; 
Lunt's  case,  6  Greenl.,  412;  Bowdoinham  v.  Richmond,  6   Greenl.,  112; 
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Lewii>  v.  Webb,  3  Greenl.,  326  ;  Durham  v.  Lewiston,  4  Greenl.,  140 ; 
Trustees,  #c,  v.  Bradbury,  2  Fair/.,  118  ;  9  Greenl.,  60 ;  Holdenv.  James, 
11  .Mass.,  396  ;  Norwich  v.  County  Commissioners,  13  Pick.,  60 ;  JFara*  v. 
Barnard,  1  Aiken,  121  ;  Brunswick  v.  Litchfield,  2  Greenl.,  28  ;  Proprietors 
v.  Pe/i.  P«/\,  i£/c/.,  275 ;  Story,  J.,  in  Wilkinson  v.  Leland,  2  Peters'1  U.  S. 
Rep.,  bf>7,  658;  Lewis  v.  Breckenridge,  1  Blackford's  Ind.  Rep.,  220 ; 
Jo/aes  v.  Wootten,  1  Harrington,  Del.  Rep.,  77  ;  Forsyth  v.  Marbury,  R.  M. 
Charlton's  Rep.,  333*;  2  Peters',  522 ;  12  07ira*.,  270;  CaWer  v.  Pw//,  3 
Da//.,  3S6;  Fa«  //br^  v.  Dorraver,  2  Dull.,  309;  Cooper  v.  Telfair,  4 
DalL,  18;  Fletcher  v.  PecA,  6;  Crunch,  128;  Grimball  v.  Pom,  Charlt., 
175  ;  &7a£e  v.  Savannah,  Charlt.,  235  ;  Runnels  v.  Sta/e,  WaL.er,  146  j 
Dawson  v.  Shaver,  9  Blackfi,  206  ;  Phmbe  v.  Jay,  1  Breese,  209  ;  People  v. 
Forquer,  1  Breeze,  70  ;  Dyer  v.  Tuscaloosa  Bridge  Company,  2  Porter, 
303  ;  Carson  v.  Commonwealth,  7  Marsh.,  290  ;  P/m  v.  Commonwealth,  2 
!///£.,  90  ;  Stidger  v.  Rogers,  Pr.  Dec,  64  ;  Gullion  v.  Bowlware,  Pr.  Dec, 
89  ;  Hughes  v.  Hughes,  4  Monr.,  43  ;  Huntsman  v.  Randolph,  5  Hayn.,  Ill ; 
Williams  v.  Register,  Cooke,  217;  TVe  v  Pe//,  4  Yerg.,  202;  Union  Bank 
v.  Sta^e,  9  Yerg.,  490  ;  //ays  v.  Harley,  1  Pep.  Co/>.  0/.,  267  ;  Byrne  v. 
Stewart,  3  Dessau.,  476  ;  S/a<e  v.  Lyles,  1  •/l/cCora',  238;  Bank  of  Newbern, 
v.  Tayl  >r,  1  Car.  Paw  Reports,  246  ;  De/i  v.  Poy,  1  Murph.,  58  ;  Craushaw 
v.  S/a^e  River  Company,  6  Rand.,  245  ;  Kamper  v.  Hawkins,  1  Y/'g.  case, 
20  ;  1  Binn.,  419  ;  Respublica  v.  Duquit,  2  Yeates,  493  ;  Stoddart  v.  Smith, 
5  Binn.,  355  ;  Osborne  v.  Huger,  1  Pay.,  179  ;  Ogden  v.  Blackledge,  2 
Crunch,  272  ;  Bedford  v.  Shilling,  4  iSerg.  #  Rawle.,  401  ;  Duncan,  J.,  in, 
Eakin  v.  Raub.,  12  ;  /ozc/,  363-372  ;  Society  v.  tFAee/er,  2  Gallison,  105  ; 
Washington,  J.,  in  Society  for  Propagating  the  Gospel  v.  JVew  Haven,  8 
Wheaton,  493  ;  2  Dallas,  410,  411,  412  ;  Bowman  v.  Middleton,  1  Pay,  P., 
252 ;  Merrill  v.  Sherbwne,  1  JVew  Hampshire  Rep.,  199  ;  Marbury  v. 
Madison,  1  Cranch.,  137;  Wally  v.  Kennedy,  2  Yerg\,  554;  Pa/iA  o///ie 
S7a/e  v.  Cooper,  2  Yerg.,  599 ;  //ope  v.  Henderson,  4  Dew.,  1 ;  Owens  v. 
Pat'rc,  5  Hayw.,  106,  2  Pe/.,  658,  2  Da//.,  310;  Austin  v.  Trustees,  1  Yea/es, 
360  ;  Jackson  v.  Frost,  5  Cow.,  346  ;  Society  v.  Wheeler,  2  Gallis,  105  ; 
S.  P.  JVe/i-o/i  v.  .tf/Ze»,  1  Yerg.,  360,  6  .Mass.,  309  ;  Prouw  v.  Storm,  4 
Verm.,  37;  Bristoe  v.  Evans,  2  OuerJ.,  341,  1  Blackf,  374;  ffeart  v.  WY«- 
rcicA,  3  jVeu;  Hampshire,  473  ;  Pz  par/e  Picquat,  5  Pick.,  65;  Holdin  v. 
James,  1 1  ./l/ass.,  396  ;  S.  P.  Bradford  v.  Brooks,  2  ^/A.,  284  ;  Pew/*  v. 
We66,  3  Greerc/.,  326  ;  OJicer  v.  Y(wng,  5  Yerg.,  320 ;  2Ve  v.  Pe//,  4 
Yerg.,  202;  Keith  v.  Ware,  2  Perm.,  174;  Kendall  v.  Dorfge,  3  Fern.,  360. 

And  an  act  of  Congress,  contrary  to  the  constitution  of  the  United 
States,  is  void — and  courts  of  justice  are  bound  so  to  declare  it,  or  to 
modify  the  law  according  to  the  constitution,  if  the  case  admit  of  such 
modification — McCullochv.  Maryland,  4  Wheat.,  316;  JVo*!e  to  Hayburn's 
Case,  2  Da//.,  410 ;  0 wings  v.  Norwood,  5  Crunch,  344  ;  Mossman  v.  Hig- 
ginson,  4  Da//.,  1 1  ;  Hodgson  v.  Bowerbank,  5  Cranch,  303  ;  Vanhorn's 
Lessee  v.  Dorrance,  2  Da//.,  304  ;  Coaerc  v.  Virginia,  6  Wheat.,  381,  264; 
Hylton  v.  C/mVea'  Stages,  3  Da//.,  171  ;  Marbury  v.  Madison,  1  Cranch,  137  ; 
Martin  v.  Hunter  s  lessee,  1  Wheat.,  304  ;  Loughborough  v.  P/aAe,  5  Wheat., 
317  ;   P/met/  Srtrtes  v.  Sj&i'M,  5  fF/zea*.,  158. 

It  is  a  principle  in  the  English  law  that  an  act  of  Parliament  deli- 
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vered  in  clear  and  intelligible  terms,  cannot  be  questioned,  or  its  author- 
ity controlled  in  any  court  of  justice.  "It  is,"  says  Sir  William  Black- 
stone,  "  the  exercise  of  the  highest  authority  that  this  kingdom  acknow- 
ledges upon  earth  ;  it  has  power  to  bind  every  subject  in  the  land,  and 
the  dominions  thereunto  belonging;  nay,  even  the  king  himself,  if  par- 
ticularly named  therein;  and  it  cannot  be  altered,  amended,  dispensed 
with,  suspended  or  repealed,  but  in  the  same  forms,  and  by  the  same  au- 
thority of  parliament ;  for  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve  as  to  create  an  obligation." — 1  Blacks/one's  Cowmen,' 
taries,  p.  186.  This  principle  in  the  English  government,  that  Parlia- 
ment is  omnipotent,  does  not  prevail  in  the  United  States  ;  the  powers  of 
government  in  this  country  are  distributed  in  departments,  and  each  de- 
partment is  confined  within  its  constitutional  limits;  the  power  that  makes 
is  not  the  power  to  construe  the  law  ;  that  latter  trust  belongs  to  the  judi- 
cial department  exclusively. — Kent,  c.  7,  in  Jackson  v.  Phelps,  3  Caines, 
69  ;  Og'len  v.  Blackledge,  2  Cranch,  272  ;  Jones  v.  Woo/ten,  1  Harrington, 
77 ;  Fisher  v.  Cockeri/l,  5  Monr.,  102 ;  Indiana,  and  Ebensburg  Turnpike 
Road  Company  v.  Phillips,  2  Pennsyl.,  184  ;  State  v.  Tombeckbee  Bank,  2 
Stew.,  30  ;  Pool  v.  Young,  7  Monr.,  583  ;  Starr  v.  Robinson,  1  Chip.,  257  ; 
Bowdoinham  v.  Richmond,  6  Greenl.,  112;  Blackford  v.  Pettier,  1  Blackf., 
36  ;  Berry  v.  Haines,  2  Car.  Law  Reports,  428  ;  Townsend  v.  Townsend, 
Peck,  1  ;  Blair  v.  Williams,  4  Litt.,  34 ;  though,  if  there  be  no  constitu- 
tional objection  to  a  statute,  it  is  with  us  as  absolute  and  uncontrollable 
as  laws  flowing  from  the  sovereign  power,  under  any  other  form  of  gov- 
ernment. But  in  this,  and  all  other  countries  where  there  is  a  written 
constitution,  designating  the  powers  and  duties  of  the  legislative,  as  well 
as  of  the  other  departments  of  the  government,  an  act  of  the  legislature 
may  be  void  as  being  against  the  constitution. 

The  law  with  us  must  conform,  in  the  first  place,  to  the  constitution 
of  the  United  States,  and  then  to  the  subordinate  constitution  of  its  par- 
ticular State,  and  if  it  infringes  the  provision  of  either,  it  is  so  far  void. — 
Houston  v.  Moore,  5  Wheat.,  149.  The  courts  of  justice  have  a  right, 
and  are  in  duty  bound,  to  bring  every  law  to  the  test  of  the  constitution, 
and  to  regard  the  constitution,  first  of  the  United  States,  and  then  of 
their  own  State,  as  the  paramount  or  supreme  law,  to  which  every  infe- 
rior or  derivative  power  and  regulation  must  conform. 

The  constitution  is  the  act  of  the  people,  speaking  in  their  original 
character,  and  defining  the  permanent  conditions  of  the  social  alliance  ; 
and  there  can  be  no  doubt  on  the  point  with  us,  that  every  act  of  the 
legislative  power,  contrary  to  the  true  intent  and  meaning  of  the  con- 
stitution, is  absolutely  null  and  void.  The  judicial  department  is  the  pro- 
per power  in  the  government  to  determine  whether  a  statute  is  or  is  not 
constitutional.  The  interpretation  or  construction  of  the  constitution  is 
as  much  a  judicial  act,  and  requires  the  exercise  of  the  same  legal  dis- 
cretion, as  the  interpretation  or  construction  of  a  law.  To  contend  that 
the  courts  of  justice  must  obey  the  requisitions  of  an  act  of  the  legis- 
lature, when  it  appears  to  them  to  have  been  passed  in  violation  of  the 
constitution,  would  be  to  contend  that  the  law  was  superior  to  the  con- 
stitution, and  that  the  judges  had  no  right   to  look  into   it,  and  regard  it 
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as  the  paramount  law.  It  would  be  rendering  the  power  of  the  agent 
greater  than  that  of  his  principal,  and  be  declaring  that  the  will  of  only 
one  concurrent  and  co-ordinate  department  of  the  subordinate  authori- 
ties under  the  constitution,  was  absolute  over  the  other  departments,  and 
competent  to  control,  according  to  its  own  will  and  pleasure,  the  whole 
fabric  of  the  government,  and  the  fundamental  laws  on  which  it  rested. 
The  attempt  to  impose  restraints  upon  the  exercise  of  the  legislative 
power  would  be  fruitless,  if  the  constitutional  provisions  were  left  with- 
out any  power  in  the  government  to  guard  and  enforce  them.  From  the 
mass  of  powers  necessarily  vested  in  the  legislature,  and  the  active  and 
sovereign  nature  of  those  powers;  from  the  numerous  bodies  of  which 
the  legislature  is  composed,  the  popular  sympathies  which  it  excites,  and 
its  immediate  dependance  upon  the  people  by  the  means  of  frequent  pe- 
riodical elections,  it  follows,  that  the  legislative  department  of  the  gov- 
ernment will  have  a  decided  superiority  of  influence.  It  is  constantly 
acting  upon  all  the  great  interests  in  society,  and  agitating  its  hopes  and 
fears.  It  is  liable  to  be  constantly  swayed  by  popular  prejudice  and 
passion,  and  it  is  difficult  to  keep  it  from  pressing  with  injurious  weight 
upon  the  constitutional  rights  and  privileges  of  the  other  departments. 

An  independant  judiciary,  venerable  by  its  gravity,  its  dignity,  and 
its  wisdom,  and  deliberating  with  entire  serenity  and  moderation,  is  pe- 
culiarly fitted  for  the  exalted  duty  of  expounding  the  constitution  and 
trying  the  validity  of  statutes  by  that  standard.  It  is  only  by  the  free 
exercise  of  this  power  that  courts  of  justice  are  enabled  to  repel  assaults 
and  to  protect  every  part  of  the  government,  and  every  member  of  the 
community,  from  undue  and  destructive  innovations  upon  their  char- 
tered rights. 

It  has  accordingly  become  a  settled  principle  in  the  legal  policy  of 
this  country  that  it  belongs  to  the  judicial  power  as  a  matter  of  right  and 
of  duty,  to  declare  every  act  of  the  legislature,  made  in  violation  of  the 
constitution,  or  of  any  provision  of  it,  null  and  void. — 1  Kent's  Com.,  44-8, 
449,  and  450. 

If  any  part  of  a  statute  be  unconstitutional,  such  part  may  be  disre- 
garded, while  full  effect  is  given  to  the  other  part. — Bank  of  Hamilton  v. 
Dudley,  2  Pet.,  526  ;  2  Blackf.,  8. 

And  a  former  statute  may  be  repealed  by  a  subsequent  one,  though 
every  other  clause  in  the  repealing  statute  be  unconstitutional. — Ely  v. 
Thompson,  3  Marsh.,  73. 

A  retrospective  statute  affecting  and  changing  vested  rights,  is  very 
generally  considered,  in  this  country,  as  founded  on  unconstitutional 
principles,  and  consequently  inoperative  and  void.  But  this  doctrine  is 
not  understood  to  apply  to  remedial  statutes,  which  may  be  of  a  retro- 
spective nature,  provided  they  do  not  impair  contracts,  or  disturb  abso- 
lute vested  rights,  and  only  go  to  confirm  rights  already  existing,  and  in 
furtherance  of  the  remedy,  by  curing  defects  and  adding  to  the  means  of 
enforcing  existing  obligations. — Foster  v.  Essex  Bank,  16  Mass.  Rep., 
245  ;  Underwood  v.  Lilly,  10  Serg.  £>•  Rawle,  101 ;  Tate  v.  Stoollzfoos,  16 
Serg.  8f  Rawle,  35  ;  Blakeney  v.  F.  Sr  M.  Bank,  17  Serg.  6c  Rawle,  64  ; 
Hepburn  v.  Curls,  7  Watts,  300  ;  Lock  v.  Dane,  9  Mass.  Rep.,  360 ;  Town- 
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send  v.  Townsend,  1  Peck's  Tenn.  Rep.,  16,  17,  and  266  ;  State  v.  Bet- 
mudez,  12  Louisiana  Rep.,  355. 

Such  statutes  have  been  held  valid,  when  clearly  just  and  reasonable, 
and  conducive  to  the  general  welfare,  even  though  they  might  operate 
in  a  degree  upon  existing  rights,  as  a  statute  to  confirm  former  marriages 
defectively  celebrated,  or  a  sale  of  lands  defectively  made  or  acknow- 
ledged. The  legal  rights  affected  in  those  cases  by  the  statutes,  were 
deemed  to  have  been  vested  subject  to  the  equity  existing  against  them, 
and  which  the  statutes  recognized  and  enforced. — 3  Story's  Com.  on  the 
Const.,  267 ;  Goshen  v.  Stonington,  4  Conn.  -Rep.,  209  ;  Wilkinson  v.  Ice- 
land, 2  Piters'1  U.  S.  Rtp  ,  627  ;  Lnngdon  v.  Strong,  2  Vermont  Rep.,  234  ; 
Watson  v.  Mercer,  8  Peters'  U.  S.  Rep.,  88. 

But  the  cases  cannot  be  extended  beyond  the  circumstances  on 
which  they  repose,  without  putting  in  jeopardy  the  energy  and  safety  of 
the  general  principle. — 1  Kent's  Com.,  456. 


PRIVATE  PROPERTY  FOR  PUBLIC  USES. 


Can  private  property  be  taken  for  public  us 


It  can. — Spring  v.  Russell,  3  Watts,  294  ;  Henry  v.  Underwood,  1 
Dana,  21-7;  0' Hara  v.  Lexington  Railroad  Co.,  1  Dana,  232  ;  Perry  v. 
Wilson,  7  .Mass.,  395  ;  Cooper  v.  Williams,  7  Greenl.,  273;  Grotius,  b.  1, 
ch.  1,  §  6 ;  ib.,  b.  2,  ch.  14,  §  7  j  ib.,  b.  3,  ch.  19,  §  7,  ch.  20,  §  7  ;  Puff., 
b.  8,  ch.  5,  §  7  ;  Bynk.  Quest.  Jur.  Pub;,  b.  2,  15 ;  Va/tel,  b.  1,  ch.  20, 
§  244  ;  Esprit  des  Lois,  torn.  3,  203;  Gardner  v.  Village  of  Newburgh,  2 
Johns.  Ch.  Rep.,  162;  Louisville  C.  Sr  C.  Railroad  v.  Chappell,  1  Rice's 
S.  C.  Rep.,  383  ;  Railroad  Co.  v.  Davis,  2  Dev.  Sr  Batt.,  JV.  C.  Sup.  C. 
Rep.,  451,  464  ;  Willard  v.  Hamilton,  7  Ohio  R.,  115  ;  Bonaparte  v.  C.  Sf 
Ji.  Railroad  Co.,  1  Baldwin's  C.  C.  U.  S.  Rep.,  205  ;  Mayor  of  Kew  York 
v.  Lord,  17  Wend.,  285  ;  Domat's  Civil  Law,  b.  2,  <#.  9,  §  2,  art.  3,  4; 
Jibsor  v.  French,  2  Saow.  i?e/j.r  28  ;  Yorzrcg's  ca.se,  1  Lord  Raym.,  725  ; 
Taylor  v.  Whitehead,  Doug.  Rep.,  745  ;  Dyer's  #<>/>.,  36,  b. ;  2  jBa/tf.,  61, 
^f/g.  ;  Case  o/  /ae  King's  Prerogative  v.  Saltpetre,  12  Co.,  13  ;  Mouse's 
cas",  12  Co&e,  63  ;  1  Dallas'  Rep.,  363,  M'Kean,  Ch.  J. ;  Bloodgood  v.  JI/. 
4*  #.  Railroad  Co,  14  WW.,  51;  S.  <$•  C,  18  ib.t  1;  ^//e?i  v.  Farm- 
worth,  5  Yerger's  Tenn.  Rep.,  189;  JSashville  Bridge  Co.  v.  Shelley,  10 
Yerger's  #ep.,  280 ;  Lexington  Sr  Ohio  Railroad  v.  Applegate,  8  Dana's 
Rep.,  289. 

This  is  an  incident  to  the  sovereignty  of  every  government.  The 
right  of  eminent  domain,  or  inherent  sovereign  power,  gives  to  the  legis- 
lature the  control  of  private  property  for  public  uses.  The  interest  of 
the  public  is  deemed  paramount  to  that  of  an  individual,  and  the  maxim 
of  the  law  is,  that  private  mischief  is  to  be  endured,  rather  than  a  public 
inconvenience.  On  this  ground  the  rights  of  public  necessity  rest,  but 
the  obligation  to  make  just  compensation  is  concomitant  with  the  right. 
A  provision  for  compensation  is  a  necessary  attendant  on  the  due  and 
constitutional  exercise  of  the  power  of  the  lawgiver  to  deprive  an  indi- 


CONSTITUTIONAL    LAW.  319 

vidual  of  his  property  without  his  consent;  and  this  principle  in  the 
American  constitutional  jurisprudence  is  founded  in  natural  equity,  and 
laid  down  by  jurists  as  an  acknowledged  principle  of  universal  law.  In 
fact  the  settled  and  fundamental  doctrine1  is,  that  government  has  no  right 
to  take  private  property  for  public  purposes  without  a  just  compensation. 
This  is  not  only  the  law  in  the  United  States,  but  it  is  the  law  of  Scot- 
land.— BelPs  Principles  of  the  Law  of  Scotland,  173,  174.  And  it  is  to 
be  found  in  the  British  Statute  of  1  and  2  William  4,  c.  43 ;  and  the  Code 
Napoleon,  art.  545,  and  the  Constitutional  Charter  of  Louis  XVIII.,  declare 
the  same.  See  also  Gr otitis  De  Jure  B.  fy  P.,  b.  3,  ch.  19,  §  7,  ch.  20, 
§  7;  Puff.  De  Jure  Nat.  et  Gent.,  b.  8,  ch.  5,  §  3,  7;  Bynk.  Quest.  Jur. 
Pub.,  ft.  2,  ch.  15  ;   Vattel,  b.  1,  ch.  20,  §  244. 

The  damages  may  be  assessed  in  any  fair  and  equitable  mode  with- 
out the  intervention  of  a  jury  ;  and  the  government  is  bound  in  such 
cases  to  provide  some  tribunal  for  the  assessment  of  the  compensation 
or  indemnity,  before  which  each  party  may  meet  and  discuss  their 
claims ;  and  if  the  government  proceed  without  taking  those  steps,  their 
officers  and  agents  may  be  restrained  by  injunction. — Gardner  v.  Village 
of  Newburgh,  2  Johns.  Ch.  Rep.,  162  ;  Henderson  v.  Mayor  N.  0.,  5  Mil- 
ler's Louis.  Rep.,  416  ;  Bonaparte  v.  Camden  Railroad  Co.,  1  Bald.,  205  ; 
Gardner  v.  Trustees  of  Newburgh,  2  Johns.  Ch.  Rep.,  162;  Haight  v.  Mor- 
ris Jlqueduct,  4  Wash.  C.  C,  601;  Young  v.  Buckingham,  5  Ham.,  4s5 ; 
Mercer  v.  Williams,  1  Wright,  132;  Bates  v.  Cooper,  5  Ham.,  115  ;  Will- 
yard  v.  Hamilton,  7  Ham.  (Part  2),  1 12 ;  Jackson  v.  Winn,  4  Lift.,  323. 

But  the  property  so  taken  must  be  for  public  uses  only. — Gardner  v. 
Village  of  .Newburgh,  2  Johns.  Ch.  Rep.,  162  ;  Louisville  C.  8f  C.  Railroad 
v.  Chappell,  1  Rice's  S.  C.  Rep.,  383;  Grotius,  b.  1,  ch.  1,  §  6  ;  it).,  b.  2, 
ch.  14,  §  7;  ib.,  b.  3,  ch.  19,  §  7;  ch.  20,  §  7;  Puff.,  b.  8,  ch.  5,  §  7; 
Bynk.  Quest.  Jur.  Pub.,  b.  2,  15  ;  Vattel,  b.  1,  ch.  20,  §  244;  Esprit  des 
Lois,  torn.  3,  203. 

If  the  government  should  take  private  property  for  a  purpose  not  of 
a  public  nature,  as  if  the  legislature  should  take  the  property  of  A  and 
give  it  to  B  ;  or  if  they  should  vacate  a  grant  of  property  under  the  pre- 
text of  some  public  use  or  service,  such  cases  would  be  gross  abuses  of 
their  discretion,  and  fraudulent  attacks  on  private  rights,  and  the  law 
would  clearly  be  unconstitutional  and  void. — 2  Kent's  Com.,  340  ;  Wilkin- 
son v.  Leland,  2  Peters'  U.  S.  Rep.,  658 ;  Varick  v.  Smith,  5  Paige,  146,  147, 
159,  160,  S.  P. 

Nor  has  the  government  a  right  to  take  private  property  when 
wanted  by  the  public  merely  for  ornamental  purposes:  the  purposes 
must  be  necessary  and  useful. — Pr.  Pitman,  7;  12  Pick.,  480. 

As  a  general  rule  it  undoubtedly  rests  with  the  legislature  to  judge 
of  the  cases  which  require  the  operation  of  the  right  of  eminent  domain, 
and  it  may  be  applied  to  the  case  of  roads,  turnpikes,  railways,  canals, 
ferries,  bridges,  &c,  provided  there  be,  in  the  assumption  of  the  property, 
evident  utility  and  reasonable  accommodation,  as  respects  the  public. — 
Cotrill  v.  Myrick,  3  Fairfield,  222  ;  Dyer  v.  Tuscaloosa  Bridge  Co.,  2  Por- 
ter's R.,  296  ;  Harding  v.  Goodlett,  3  Yerger,  41 ;  Chancellor  Walworth,  in 
18  Wend.,  14,  15. 
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There  is  no  doubt  but  the  right  of  eminent  domain  may  be  exercised 
in  case  of  franchises,  as  well  as  of  personal  property,  in  proper  cases,  and 
on  due  compensation. — Bonaparte  v.  C.  £>'  A.  Railroad  Co.,  1  Baldwin's 
C.  6>-  C   U.  S.  Rep.,  205. 

The  doctrine  of  the  case  in  14- and  18  Wendell,  appears  to  settle  this 
principle  of  constitutional  law  upon  a  reasonable  and  practical  foundation. 
See  also  Louisville  C.  8c  C.  Railroad  Co.  v.  Chappel,  1  Rice's  S.  C.  Rep., 
383  )  Lexington  8c  Ohio  Railroad  v.  Applegate,  8  Dana's  R.,  289. 

The  provision  in  the  fifth  article  of  amendment  of  the  Constitution 
of  the  United  States,  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  does  not  apply  to  the  States,  but  only  to 
the  United  States. — Livingston  v.  Mayor  of  New  York,  8  Wend.,  b5  ;  Bar- 
ron v.  Mayor  of  Baltimore,  7  Pet.,  243  ;   1  Bald.,  220. 

In  New  York,  neither  the  payment  nor  assessment  of  damages  of 
owners  of  lands  through  which  a  road  is  laid,  is  a  condition  precedent 
to  the  right  to  open  the  road. — Case  of  Thompson,  6  Wend.,  634  ;  Rodgers 
v.  Bradshaw,  20  Johns.,  735  ;  Bonaparte  v.  Camden  Railroad  Co.,  1  Bald., 
228  j  Day  v.  Stetson,  8  Greenl.,  365. 

LAWS  IMPOSING  TAXES. 

Congress  has  power  "  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,"  and  "  to  make  all  laws  necessary  and  proper  for  carrying  into 
execution"  the  powers  vested  in  the  government  of  the  United  States, 
the  13th  section  of  the  Statute  of  July  6,  1797,  laying  duties  on  stamped 
paper,  &c,  which  enacted  that  certain  deeds  and  writings  should  not  be 
given  in  evidence  in  any  court,  until  stamped  as  said  statute  required, 
was  held  to  be  constitutional. — Woodson  v.  Randolph,  1  Virg.  Cas.,  128. 
With  regard  to  the  taxation  of  banks,  the  Legislature  of  a  State  may 
constitutionally  impose  a  tax  on  capital  stock  of  a  bank  previously  incor- 
porated by  it.  —  Providence  Bank  v.  Billings,  4  Pet.,  5 14-.  Portland  Bank 
v.  Jlpthorp,  12  Mass.,  252.     Judsonv.  State,  Minor,  150. 

The  real  and  personal  property  of  a  bank,  located  in  a  village,  is 
liable  to  pay  its  proportion  of  the  village  taxes. — Ontario  Bank  v.  Bun- 
ndl,  10  Wend.,  186.  And  indeed  such  bank  is  liable  to  taxation  before 
it  goes  into  operation,  if,  before  the  assessment  is  made,  it  derives  from 
its  capital  stock  an  income. — Oswego  Bank  v.  Oswego  Village,!'!  \\  end.,5i4>. 

Fraud,  in  the  original  subscription  of  stock,  between  the  subscribers 
and  the  commissioners,  &c,  cannot  injuriously  affect  subsequent  bi  na 
fide  holders  without  notice.— .V/nor  v.  Mechanics'  Bank,  fire,  1  Pet.,  46. 

Where  the  charter  of  a  bank  makes  a  stockholder  personally  liable, 
an  action  of  debt  lies  against  him  by  the  holder  of  a  dishonored  bank 
note.— Bui  lard  v.  Bell,  1  Mason,  243. 

JUDICIAL  ACTS  OF  A  LEGISLATURE. 

Can   a  Legislature   annul  the  judgment,  or  determine  the  jurisdiction 
of  the  Court  of  the  United  States  1 

It  cannot. — United  States  v.  Peters,  5  Cranch,  1 15.  See  2  Dallas,  410, 
411,  413,  note. 
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The  Legislature  of  Connecticut  were  not  restrained  under  their  char- 
ter from  exercising-  judicial  power. — Colder  v.  Bull,  2  Root,  350.  3  Ball., 
386.    .3  Greenlf.,  334. 

The  Legislature  of  a  State  is  not  forbidden  by  the  Constitution  of  the 
United  States  to  exercise  judicial  functions. — Satterlee  v.  Matthewson,  2 
Pet.,  413. 

The  Legislature  of  New  Hampshire  has  no  power  to  award  a  new  trial 
in  an  action  that  has  been  decided  in  a  court  of  law. — Merrill  v.  Sher- 
burne, 1  New  Ramp.,  119. 

A  Legislature  cannot  authoritatively  declare  what  the  law  is  or  has 
been,  but  only  what  it  shall  be. — Ogden  v.  Blackledge,  2  Cranch,  212. 
See  Ashley's  Case,  4  Pick.,  23. 

RESPECTING    THE    RIGHT   OF    TRIAL    BY   JURY. 

Have  the  courts  of  the  United  States  authority  to  order  a  peremptory 
non-suit  against  the  will  of  the  plaintiff"? 

Not  at  all.  He  may  agree  to  a  non-suit,  but  cannot  be  compelled  to 
submit  to  it ;  he  has  by  law  a  right  to  a  trial  by  jury. — Doe  v.  Grimes,  1 
Pet.,  469  ;  D'Wolf  v.  Rabaud,  1  Pet.,  476.  So  of  the  courts  in  Massa- 
chusetts.— Mitchell  v.  New  England  Ins.  Co.,  6  Pick.,  117.  And  in 
Pennsylvania. — Girard  v.  Getting,  2  Binn,  234  ;  Widdifield  v.  Widdijield, 
2  Binn,  248 ;  Hays  v.  Green,  4  Binn,  84 ;  Irving  v.  Taggart,  1  Serg.  Sc 
Rawle,  360.  And  in  Tennessee. — Scruggs  v.  Bracken,  4  Yerg.,  528  ;  Ba- 
con v.  Parker,  2  Overt.,  57.  And  in  Virginia,  also. — Thweat  v.  Finch,  1 
Wash.,  219 ;  Ross  v.  Gill,  1  Wash.,  87.  In  Maine,  a  non-suit  may  be  or- 
dered by  the  court,  where  the  evidence  offered  by  the  plaintiff",  and  not 
controverted,  is  deemed  insufficient  to  maintain  the  action  ;  but  the  court 
cannot  order  a  default  to  be  entered,  where  the  defendant  insists  on  a 
verdict  of  the  jury. — Perley  v.  Little,  3  Greenl.,  97  ;  Sandford  v.  Emery, 
2  Greenl.,  5  ;  Frothingham  v.  Button,  2  Greenl.,  255.  In  Alabama,  the 
court,  unless  directed  by  statute,  cannot  order  a  non-suit. — Smith  v.  Seton, 
JVIinor,  75  ;  Phillips  v.  Gordon,  3  Stew.,  42.  In  New  York,  the  courts 
may  compel  the  plaintiff  to  a  non-suit,  when  in  their  opinion  the  evidence 
offered  by  the  plaintiff"  is  not  sufficient  to  maintain  his  action,  and  there 
is  no  question  of  fact  to  be  tried  by  the  jury. — Pratt  v.  Hall,  13  Johns., 
334.  Or  if,  in  their  opinion,  the  evidence  will  not  authorize  a  jury  to 
find  a  verdict  for  the  plaintiff*. — Stewart  v.  Simpson,  1  Wend.,  376.  In 
South  Carolina,  it  is  held  to  be  the  duty  of  the  court  to  order  a  non-suit 
when  there  is  a  total  failure  of  evidence  to  support  the  action  ;  because 
it  would  be  nugatory  to  send  an  unsupported  cause  to  a  jury. — Rogers 
v.  Madden,  2  Baily,  32 1 ;  Hopkins  v.  De  Graff e.nreid,  2  Bay.,  445  ;  Mc- 
Grath  v.  Isaacs,  2  McCord,  26.  The  trial  by  jury,  secured  by  the  consti- 
tution of  New  York;  applies  only  to  trials  of  issues  in  fact  in  civil  and 
criminal  proceedings  in  courts  of  justice,  and  has  no  relation  to  assess- 
ments of  damages  sustained  by  owners  of  property  taken  for  public 
uses.  Hence  the  legislature  may  direct  the  mode  of  ascertaining  such 
41 
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damages,  and  may  order  them  lobe  assessed  by  a  jury,  or  by  commis- 
sioner. ,  51 ;  18  Wend.,  9; 
8  Wend.,  Co.,  !  Bald.,  222;  Witlyard 
v.Hamih  alth,S  Watts, 
295.  See  followii  right  of  trial  by  jury. — Barketv. 
Bonnie,  3  Bam  s  v.  Bulla  in,  2  Hawks.,  204;  BitM/e  v.  Co7re- 
monwealth,  13  S.  .  >;  Keddiev.  Moore,  2  Mar  ph.,  41  ;  Wilson  v. 
Simonton,!  Hawks.,  482  ;  Monford  v.' Barney,,  8  Ferg.,  414  ;  Murry  v.  ^s- 
A:ew,  6  J.  ./.  Marsh.,  27;  FJV//s  -  "',  1  Marsh.,  441  ;  W«/te  v.  Cn/- 
^n,  6  Lz'w.,  247;  Duram  v.  Commonwealth,  1  Dana,  331  ;  Hatriss  v.  Wood, 
6  .Monroe.  641  ;  Parsons  v.  Bedford,  3  Peters.,  433;  Co//  v.  JSt'e.v,  13  Conn., 
243;  Da/gleish  v.  Grundy,  C.  Sr  N.,  22  ;  Montfort  v.  Hall,  1  jl/rm.,  443; 
Shirley  v.  Tunenburz;,  1 1  Mass.,  379 ;  McDonald  v.  Schell,  6  Serg.  #  JR., 
240;  13  &Vrg.  4'  A.,  405. 

LAWS   REGULATING   COMMERCE. 

The  power  to  regulate  commerce  extends  to  every  species  of  com- 
mercial intercourse  between  the  United  States  and  foreign  nations,  and 
among  the  several  States.— GVMows  v.  Ogden,  9  Wheat.,  1.  See  also  fol- 
lowing cases  on  this  subject. —  Wynh  v.  Wright,  1  P>efl.  4"  J5/tf.,  19  ;  North 
River  Steamboat  Co.  v.  Livingston,  3  Co?i>.,  713 ;  4  Johns.  Ch.,  150  ;  North 
River  Steamboat  Co.  v.  Hoffman,  5  Johns.  Ch.,  300  ;  Gibbons  v.  Livingston, 
1  Halst.,  236 ;  Browne  v.  State  of  .Maryland,  12  Wheat.,  419  ;  J9n'g  Wilson 
v.  United  States,  1  Brock.,  423  ;  9  Wheat.,  203  ;  Mayor  of  New  York  v. 
Staples,  6  Ou'.,  169;  City  of  New  York  r.Miln,  11  Pea!.,  102;  State  v. 
Stuby,  2  i/ar.  ^  McIIen.,  480  ;  Willson  v.  Blackbird  Creek  .Marsh  Co.,  2 
jpe*.,  245  ;  Commonwealth  v.  Breed,  4  Picft.,  460 ;  2  PeA,  245  ;  Kellogg  v. 
Union  Co.,  12  Conn.,  7;  People  v.  Rensselaer  R.  R.  Co.,  15  Wend.,  114; 
Church  v.  Chambers,  3  Dans,  274;  Co#  v.  State,  3  Blackf,  193;  City 
Council  v.  Rog&rs,  2  MeCord,  495  ;  Stokes  v.  Corporation  of  New  York,  14 
Wend.,  87;  Worcester  v.  State  of  Georgia,  6  Pe*.,  515;  United  States  v. 
The  William,  2  ^m.  Law?  Journal,  255.  . 


EX    POST    FACTO   LAWS. 

No  ez  post  facto  law  can  be  passed. — Cora,  ^r/.,  1,  sec.  9.  The  prohi 
bition  to  pass  ea?  po.s/  /«c/o  laws,  applies  exclusively  to  criminal  or  penal 
cases.  A  law  which  makes  penal  an  act  innocent  at  the  time  of  its  com- 
mission; which  aggravates  an  offence  afteR.  it  has  been  done';  which  in- 
creases the  punishment  after  it  has  been  committed  ;  which  alters  the 
legal  rules  of  evidence,  requiring  less  or  different  testimony  to  convict 
the  offender,  than  was  requisite  when  the  offence  was  committed,  is  an 
ea:  post  facto  law.  But  no  law  is  ea;  post  facto  that  softens  the  rigor  of  the 
criminal  law,  or  that  relates  to  civil  cases,  merely  affecting  property. 
Retrospective  laws  and  State  laws,  divesting  vested  rights,  unless  ex  post 
facto,  or  impairing  the  obligation  of  contracts,  do  not  fall  within  the  pro- 
hibition contained  in  the   Constitution  of  the  United  States,  however  re- 
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pugnant  they  may  be  to  the  principles  of  sound  legislation. — Calder  v. 
Bull,  3  Dull.,  386  ;  United  States  v.  Schooner  Peggy,  1  Crunch,  109  ;  Cooper 
v.  Tellfah,  4  Ball.,  14  ;  Watson  and  dl.  v.  Mercer,  8  Pet.,  88  ;  Fletcher  v. 
Pec&,  6  C ranch,  138  ;  Satterlee  v.  Mathewson,  2  Peters'  U.  S.  Rep.,  418  ;  2 
Root,  35!);  S.  P.  2  Pick.,  170;  9  Mass*,  .363;  3  iV.  Hampshire,  475;  5 
Jtfo«r^  133;  7  Jo/w,s.,  488;  8  Pe*.,  110;  1  Blackf.,  196  ;  6   Binn,  271  ; 

1  J.  /.  Marshy  563. 

A  statute  vesting  a  certain  freehold  in  it,  without  judgment  of  law, 
and  to  the  prejudice  of  other  persons,  was  held  to  be. void,  as  against 
common  right  and  Magna  Charta. — Owens  v.  Rain,  5  Hayn.,  106  ;  2  Pet., 
658  ;  per  Story,  J.,  2  Dull.,  310;  per  Patterson,  J.,  'Austin  v.  Trustees,  1 
Yeates,  260  ;  Jackson  v.  Frost,  5  Cow.,  346  ;  Bowman  v.  Middletnn,  1  Pay, 
252  ;  $.  P.  Harper,  200  ;  Williams  v.  Register,  Cooke,  214  ;  i/o/es  v.  ii/era- 
derson,  4  Dew.,  1.  For  further  information  respecting  ex  post  facto  laws, 
see  the  following  cases: — Ross's  case,  2  Pick.,  165;  People  v.  Butler,  3 
Cow.,  347;  Riley's  case,  2  Pz'cA:.,  172;  Strong  y.  State,  1  Blackf.,  193; 
Commonwealth  v.  Phillips,  1 1  Pzcfc.,  28  ;  .SWe  v.'  Harrison,  "Harper,  88  ; 
Watson  v.  Mercer,  8  Pe*.,  110;  Bennett  v.  Boggs,  1  Bald.,  74  ;  Satterlee  v. 
Matthev:sov,  2  Pe*.,  414  ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pe*., 
420  ;  2  G«//zs,  139  ;  '5  Yer£\,  320  ;  JVe/scw  v.  ^//en,  1  Yerg.',  360  ;  Do/cfew 
v.  James,  11  JlPm ,  396  ;  S.  P.  Bradford  v.  Brooks,  2  •/?«'&.,  284  ;  Lewis  v. 
fTeio,  3  GreenL,  326  ;  4  JVeiw  Hamp.,  572,  574  ;  Dow  v.  JVoy-riss,  4  JVew 
Hamp.,  16  ;■  2  i/ar.  #  J.,  41  ;  9  GreenL,  58 ;  Das/t  v.  Few  Kleek,  7  Johns., 
477;  3  D«//.,  391,  397';  2  GW/&,  139;  7  Jo/Us.,  477;  PwAer  v.  Cocke- 
rill,  5  Monr.,  122;  Lewis  v.  Brackenridge,'  1  Black.,  220;  2  Chip.,  88;.  3 
.Da//.,  277;  Bedford  v.  Shilling,  4  S.  .#  P.,  401;  Og/ev.  Somevsctt,  frc. 
Turnpike,  Co.,  13  S.  <y  P.,  256  ;  1  Pay.,  179  ;  Watkins  v.  Haight,  IS  Johns., 
138  ;  Perkins  v.  Perkins,  7  Conn.,  558  ;  Thames  Manufacturing  Co.  v. 
Lathrop,  7  Conn.,  550  ;  Eakin  v.  Kaub,'11  S.  £f  P.,  330  ;  Dwjoy  v.  W^'cA- 
u-z're,  1  C /*?>.,  237  ;   Wardx.  Barnard,  1  ^i'A;.,  121  ;  S.  P.  PTeiY/i  v.  Ware, 

2  Verm.,  174  ;  Lyman  v.  Mawer,  2  Verm.,  517  ;  Kendall  v.  Dodge,  3  Verm., 
360  ;  Wally  v.  Kennedy,  2  Ferg.,  554  ;  PawA;  o/VAe  S^atfe  v.  Cooper,  2  Yerg., 
599  ;  Society,  Sfc,  v.  jVew  Haven,  8  Wheat.,  464  ;  Vanhorn  v.  Barrance,  2 
Ball.,  304  ;  Jackson  x.  Lyon,  9  Cow.,  664  ;  Stackpole  v.  Haley,  16  Mass., 
36  ;  Proprietors  of  Kennebec  Purchase  v.  Laborre,  2  GreenL,  275  ;  Union 
Bank  v.  Geary,  5  Pe£.,  99  ;  Ojftce/-  v.  Young,  5  Ye?g,  320 ;  7We  v.  Pe//,  4 
Yerg.,  202  ;  Lewiston  v.  North  Yarmouth,  5  GreenL,  66  ;  Goshen  v.  Stom- 
ington,  4  Conn.,  210  ;  PccA,  267;  Brunswick  v.  Litchfield,  2  GreenL,  28; 
Medford  v.  Learned,  16  Mass.,  215  ;  12  Mass.,  328,  and  jY.  Chip.,  45; 
Harrison  v.  Bridgton,  16  Mass.,  16  ;  Bristol  v.  jVew  Chester,  3  JV.  Hamp., 
524  ;» Hampshire  v.  Franklin,  16  Mass.,  76;  Windham  v.  Portland,  4 
Mass.,  390  ;  Exeter  v.  Stratha'm,  2  /V.  Hamp.,  102  ;  Watson  v.  Mercer,  8 
Pe*.,  bS  ;  Barnett  v.  Barneit,  15  S.  #  P.,  72;  7'a/e  v.  Stoolzfoos,  16  S.  # 
P.,  35  ;  3  *Fa/^,  294  ;  8  .Ifes.,  472 ;  15  &.  #  P.,  72 ;  Pe«cA  v.  W«/Aer,  6 
Conn.,  190;  Booth  v.  Booth,  7  Conn.,  350;  Satterlee  v.  Mathewson,  2  Pe*., 
380  ;  16  S.  #  P.,  169  ;  DWab^  v.  Tilghmxin,  6  G///.  4'  Jo/;?**.,  461  ;  Wtf. 
kinson  v.  Leland,  2  Pe/.,  627  ;  i/ope  v.  Johnson,  2  Yerg.,  125  ;  Vanzant  v. 
Waddcll,  2  Yerg.,  260 ;  6  Pick.,  508 ;  Commonwealth  v.  Commissioners,  6 
Pick.,  501  ;  Thayer  v.  Seavey,  2  Fairfi,  284 ;  Somers  v.  Johnson,  4  Verm,, 
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269  ;  McCormick  v.  Alexander,  2  Ham.,  65  ;  Huntsman  v.  Randolph,  5 
Hayw.,  263;  SwiiVA  v.  Merc/iand,  7  S.  #  P.,  260;  Stoddardt  v. 
SwnVA,  5  !?*»»,  355  ;  Partridge  v.  Dorsey,  3  //or.  #  J-,  302;  12  WAea*., 
377  ;  Jlfcuon  v.  Haile,  12  JTAea*.;  370  ;  Daw's  v.  Ballard,  1  J.  J.  Marsh, 
563  ;  Commonwealth  v.  McGowan,  4  Bibb.,  62  ;  Miller  v.  Miller,  16  Mass., 
59  ;  4  Mass.,  568  ;  Bambaugh  v.  Bambaugh^  11  S.  4"  -#••  191 5  Thornton  v. 
Thornton,  %  Rand.,  1SS  ;  Haughabaughv.  Honald,  1  Const.  Rep.,  90  ;  i?an/t 
of  Hamilton  v.  Dudley,  2  Pe^.,  492;  Ludlow  v.  Johnson,  3  Ham.,  553  ;  2 
Blackf.,  8  ;  i?/y  v.  Thompson,  3  Marsh.,  73  ;  Sinclair  v.  Jackson,  8  Cow., 
543  ;  Coleman  v.  Carr,  Walker,  258. 


CONTEMPTS. 

WHO    MAY   PUNISH    FOR    CONTEMPTS  1 

By  the  Constitution  of  the  United  States,  each  house  of  Congress 
may  determine  the  rules  of  its  proceedings,  punish  its  members  for  dis- 
orderly behavior,  and  with  the  concurrence  of  two-thirds,  expel  a  mem- 
ber. The  same  provision  is  substantially  contained  in  the  constitutions 
of  the  several  States.  The  power  to  make  rules  carries  that  of  enforc- 
ing them,  and  to  attach  persons  who  violate  them,  and  punish  them  for 
contempts.  This  power  of  punishing  for  contempts  is  confined  to  pun- 
ishment during  the  session  of  the  legislature,  and  cannot  extend  beyond 
it. — 6  Wheat.  R.,  204,  230,  231.  The  provision  in  the  Constitution  of 
the  United  States,  that  the  trial  of  all  crimes  shall  be  by  jury,  does  not 
take  away  the  right  of  courts  to  punish  contempts  in  a  summary  mode. 
The  provision  is  to  be  construed  to  relate  only  to  those  crimes  which, 
by  our  former  laws  and  customs,  had  been  tried  by  a  jury. — Hollings- 
worth  v.  Duane,  Wallace,  77,  106. 

The  House  of  Representatives  of  the  United  States  may  punish  per- 
sons not  members  thereof  for  contempt. — Anderson  v.  Dunn,  6  Wheat., 
204.  There  is  no  power  expressly  given  to  either  house  of  Congress  to 
punish  for  contempts,  except  when  committed  by  their  own  members ; 
but  in  the  case  of  Anderson  (above  cited),  who  was  committed  by  order 
of  the  House  of  Representatives,  for  a  contempt  of  the  House,  and 
taken  into  custody  by  the  sergeant-at-arms,  an  action  of  trespass 
brought  against  the  officer,  and  the  question  on  the  power  of  the 
House  to  commit  for  a  contempt,  was  carried  by  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States.  The  Court  decided  that  the 
House  had  that  power,  and  that  it  was  an  implied  power,  and  of-  vital 
importance  to  the  safety,  character,  and  dignity  of  the  House.  The 
necessity  of  its  existence  and  exercise  was  founded  on  the  principle  of 
self-preservation  ;  and  the  power  to  punish  extends  no  further  than  im- 
prisonment, and  that  will  continue  no  longer  than  the  duration  of  the 
power  that  imprisons.  The  imprisonment  will  terminate  with  the  ad- 
journment or  dissolution  of  Congress. 

The  decision  of  the  Supreme  Court,  in  this  case,  is  accompanied  with 
a  course  of  reasoning  which  would  seem  to  be  sufficient  to  place  the 
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authority  of  either  house  of  Congress  to  punish  contempts  and  breaches 
of  privileges,  on  the  most  solid  foundation,  independent  of  the  absolute 
authority  of  the  decision.  The  constitutional  exercise  of  the  same 
power  by  each  house  of  Parliament  has  been  repeatedly  vindicated  in 
Westminster  Hall,  in  the  most  masterly  manner. — Lord  Ch.  J.  De  Grey, 
in  Rex,  v.  Crosby,  Crosby,  3  Wils.  Rep.,  188.  Lord  Ellenborough,  in  Bur- 
dett  v.  Abbott,  14  East's  Rep.,  1.  It  is  a  power  inherent  in  all  legislative 
assemblies,  and  is  essential  to  enable  them  to  execute  their  great  trusts 
with  freedom  and  safety.  And  it  has  been  frequently  exercised,  not 
only  in  Congress,  but  by  the  respective  branches  of  the  State  legisla- 
tures, and  may  be  considered  as  indisputably  acknowledged  and  settled. 
— Story's  Commentaries,  Vol.  II.,  305-317. 

Courts  of  justice  have  an  inherent  power  to  punish  all  persons  for 
contempt  of  their  rules  and  orders,  for  disobedience  of  process,  and  for 
disturbing  them  in  their  proceedings. — State  v.  Tipton,  1  Blackf.,  166.  1 
Burr's  Trial,  352.  Clark  v.  People,  1  Breese,  266.  8  Con.,  379.  United 
States  v.  Hudson,  7  Cranch,  32.  Mariner  v.  Dyer,  2  Greenl.,  165.  State 
v.  White,  Charlt.,  136.  Yates  v.  Lansing,  9  Johns.,  395.  6  Johns.,  337. 
4  Johns.,  3 17.  Trial  of  Smith  4  Ogden,  73.  It  belongs  exclusively  to 
the  courts  offended  to  judge  of  contempts,  and  what  amounts  to  them, 
and  no  other  court  can  judge,  or  undertake,  in  a  collateral  way,  to 
question  or  review  an  adjudication  of  a  contempt  made  by  another  com- 
petent jurisdiction.  This  may  be  considered  as  the  established  doctrine 
in  England  and  in  the  United  States.— 3  Wils.,  188.  14  East.  R.,  1.  2 
Bay.  R.,  182.  6  Wheat.  R.,  204.  State  v.  Tipton,  1  Black/.,  166.  Mar- 
tin's Case,  5  Yerg.,  456. 


CONTRACT. 

A  party  may  recover  damages  for  a  non-compliance  with  a  parol  con- 
tract for  the  purchase  of  an  article  of  personal  property,  thoug-h  no 
earnest  was  paid,  nor  any  actual  delivery  made,  nor  any  special  time  ap- 
pointed for  the  delivery  of  the  article  or  the  payment  of  the  purchase 
money. 

It  is  sufficient  if  the  vender  tender  the  article  sold,  or  is  ready  to 
deliver  it  when  the  vendee  refuses  it ;  and  if  no  particular  time  is 
fixed  for  the  delivery  or  for  the  payment  of  the  price,  the  law  says  it 
must  be  done  immediately,  or  within  a  reasonable  and  convenient  time. 

Where  a  vendee  refuses  to  receive  the  article  sold,  the  vender  may 
either  rescind  the  contract,  or  may  re-sell  the  article,  and  make  the  ori- 
ginal vendee  responsible  for  the  difference  in  price. — Hurlburt  v.  Simp- 
son, 3  North  Carolina  Rep.,  233.     (1843.) 

A  contract  made  in  fraud  of  the  law,  which  grows  out  of,  or  is  con- 
nected with  an  immoral  act,  will  not  be  enforced. — Piatt  v.  Oliver,  Wil- 
liams et  al.,  2  McLean's  Rep.,  269.     (1843.) 

A  court  will  not  annul  dispositions  of  property  because  they  are 
improvident,  or  such  as  a  wise  man  would  not  have  made,  or  a  man 
of  nice  honor  have  consented  to  receive  ;  but  all  the  contracts  of  an  in- 
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dividual,  even  his  gratuitous  acts,  if  formally  executed  and  no  power  of 
revocation  reserved,  are  binding,  unless  they  can  be  avoided  because  of 
surprise,  or  mistake,  want  of  freedom,  undue  influence,  the  suggestion 
of  a  falsehood,  or  the  suppression  of  truth. — Green  v.  Thompson,  1  North 
Carolina  Rep.,  363.     (1843.) 

A  letter  written  within  a  reasonable  time  before,  or  after,  the  date  of 
a  bill  of  exchange,  describing  it,  and  promising  to  accept  it,  is  a  virtual 
acceptance. 

An  authority  to  draw  seyeral  bills  of  exchange,  payable  at  specific 
periods,  with  an  assurance  that  the  bills  should  be  paid,  is- an  acceptance 
to  the  person  who  takes  the  bill  on  the  credit  of  such  an  authority. — 
Bayard  v.  Lathy,  2  McLean's  Rep.,  462.     (1843.) 

A  contract  to  procure  or  endeavor  to  procure  the  passage  of  an  act 
of  the  Legislature  by  any  sinister  means,  or  by  using  personal  influence 
with  the  members,  is  void,  as  being  inconsistent  with  public  policy  and 
the  integrity  of  our  political  institutions. — Clipinger  v.  Hepbaugh,  5 
Watts  ^Sergeant's  R.,  315.     (1844). 


CORPORATION— FOREIGN. 

By  the  foreign  law,  foreign  corporations  and  non-resident  foreigners 
cannot  be  served  with  process  by  any  of  the  Courts  of  Common  Law,  nor 
can  their  property  be  attached  to  compel  their  appearance.  The  authority, 
wherever  it  exists,  results  from  special  contract  or  statute  provisions. — 
Clarke  v.  New  Jersey  Steam  Navigation  Co.,  Story's  R.,  531.     (1842.) 

A  public  municipal  corporation  can  only  be  sued  in  the  courts  of 
the  county  where  it  is  situated. — Lehigh  Comity  v.  Kleckner,  5  Watts  Sr 
Sergeant's  Rep.,  181.     (1844.) 

COUNTY. 

A  county  can  only  be  sued  in  the  courts  of  the  county  itself;  the 
courts  of  other  counties  have  no  jurisdiction. — Lehigh  County  v.  Kleck- 
ner, 5  Watts  8f  Sergeant's  R'ep.,  181.     (1844.) 


COVENANT. 

A  covenant  whereby  A  sells  B  an  improvement  on  public  land,  and 
covenants  to  prove  up  a-pre-emption  right  to  it,  and  convey  to  B,  and  to 
deliver  possession  within  twenty  days  from  the  date  of  the  contract, 
and  B  covenants  to  make  A  a  deed  for  another  tract  (which  A  was  at 
the  time  cultivating  for  B's  benefit),  so  soon  as  he  could  get  a  right 
from  government,  with  further  covenants,  that  if  B  failed  to  do  so,  he 
was  to  re-deliver  possession  of  the  first  tract  to  A,  and  receive  from 
him  the  second  tract  ;  that  if  the  pre-emption  right  was  affected  by  this 
sale,  B  was  to  pay  A  $50  for  labor  done  on  the  tract  previous  to  the 
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contract ;  and  that  if  B  failed  to  make  the  deed,  each  should  pay  the 
rent  to  the  other ;  B  from  the  date  of  the  contract,  and  A  for  the  time 
while  in  possession,  and  each  should  pay  the  other  for  improvements 
made  during  the  time.  These  covenants  are  not  depending,  or  mutual 
and  concurrent,  hut  independent. 

Upon  the  covenant,  that  A  "  will  make  a  warrantee  deed  as  soon  as 
he  can  get  a  right  from  government,"  a  breach,  that  he  has  not  made 
such  deed,  nor  hath  he  procured  any  title 'from  government,  is  not  good. 

And  in  setting  out  a  breach  of  such  a  stipulation,  an  averment  of  spe- 
cial request  is  necessary,  and  its  omission  is  fatal  on  demurrer. — Taylor 
v.  Patterson,  Acini1  r  of  Hamilton,  3  Arkansas  Reports,  p.  238.     (1842.) 

Isaac  Taylor  brought,  an  action  of  covenant  in  the  court  below, 
against  Abner  A.  Hamilton,  on  a  covenant,  of  which  the  tenor  is  as  fol* 
lows :  Taylor  has  bargained  and  sold  to  Hamilton  his  pre-emption  right 
to  the  fractional  quarter  he  Hves  on,  with  all  his  improvements  and  ap- 
purtenances belonging  thereto  ;  which  pre-emption  right  Taylor  is  to 
prove  up  according  to  law,  as  is  allowed  him  under  the  act  of  1829,  and 
convey  to  Hamilton,  his  heirs  or  assigns.  Taylor  also  agrees  to  give 
Hamilton  peaceable  possession  of  the  same  as  a  renter,  in  twenty  days 
from  date,  for  which  Hamilton  agrees  to  make  Taylor  a  warrantee  deed, 
as  soon  as  he  can  get  a  right  from  government  to  the  quarter  section 
adjoining,  below  the  fraction  which  Taylor  lives  on,  which  Taylor  is 
now  improving  under  Hamilton's  direction. 

In  case  Hamilton  fails  to  make  Taylor  a  right  to  his  quarter  section, 
as  soon  as  a  right  can  be  had  from  government,  then  Hamilton  is  to 
return  Taylor  his  old  possession,  with  rent  from  date,  after  Taylor  allow- 
ing him  a  fair  price  for  any  additional  improvement,  and  Hamilton  is  to 
take  the  new  improvement,  and  pay  Taylor  a  fair  price  for  his  labor 
done  on  the  quarter  section,  and  have  a  fair  rent  for  its  use  while  Taylor 
has  it  in  possession.  In  that  case,  Taylor  will  owe  Hamilton  $50,  for 
work  done  by  him  on  the  improvement.  In  case  Taylor's  pre-emption 
right  is  affected  by  his  moving  off  the  fraction  and  giving  Hamilton  pos- 
session as  a  rentor,  then  Hamilton  shall  lose  the  benefit  of  the  pre-emp- 
tion.    Sealed  by  each,  and  dated  November  24',  1835. 

The  declaration  states  the  covenant  as  follows :  That  Hamilton 
covenanted  to  make  a  warrantee  deed,  as  soon  as  he  could  procure  a 
title  from  government,  and  if  he  failed  to  do  so,  then  to  return  him  his 
old  possession,  with  rent  from  the  date  :  and  that  Hamilton  was  to  pay 
Taylor  a  fair  price  for  his  labor  done  on  the  quarter  section,  in  consi- 
deration of  which  Taylor  covenanted  to  sell  and  convey  to  him  his  pre- 
emption right  and  improvements,  and  to  prove  up  the  pre-emption  right, 
and  to  give  him  possession  as  a  rentor  in  twenty  days.' 

The  declaration  then  avers,  that  he  did  give  right,  and  prove 
up  his  pre-emption  right,  and  has  been  always  ready,  and  yet  is,  to  con- 
vey to  Hamilton  the  fractional  quarter  section  ;  that-  he  went  on  the  quar- 
ter section  agreed  to  be  sold  him  by  Hamilton,  and  thereon  has  expended 
a  vast  quantity  of  labor  in  improving  and  building,  to  the  value  of  four 
hundred  dollars. 

It  then  avers,  as  a  breach,  that  Hamilton  has  not  made  him  a  war- 


328  COVENANT. 

rantee  deed,  or  procured  any  title  from  the  government,  or  paid  him 
any  rent,  or  paid  him  for  building  and  improvements. 

Oyer  having  been  craved  and  granted,  Hamilton  demurred  to  the 
declaration,  and  his  demurrer  was  sustained,  and  final  judgment  ren- 
dered on  the  demurrer. 

Taylor,  for  plaintiff  in  error : 

The  covenants  are  mutual  and  concurrent,  to  be  performed  at  the 
same  time  ;  and  it  was  not  necessary  for  the  plaintiff  to  aver  the  execu- 
tion of  a  conveyance,  or  any  other  act,  as  a  condition  precedent  per- 
formed.— 1  Ch.  PL,  313.  Bennett  v.  Ex'rs  ofPixley,  7  J.  R.,  249.  Ober- 
myer  v.  Nicholas,6  Bing.,  159.  1  Saund.  R.,  320,  n.  10  East,  555,563. 
12  East,  369.  1  Camp.,  53.  10  East,  295.  6  Com.  Dig.  Pleader  C. 
50-54.     10  T.  R.,  90,  266.     5  T.  R.,  409.     1  Camp.,  377,  378,  389. 

The  covenants  on  the  part  of  Hamilton  were  conditions  precedent, 
and  are  so  alleged  in  the  amended  declaration  ;  which  of  course,  in  that 
state  of  the  case,  required  no  other  averment  but  the  breach,  as  there 
was  no  oyer  upon  the  demurrer  to  the  amended  declaration,  to  show  the 
contrary. 

Walker  and  Pike,  contra  : 

This  is  an  action  of  covenant  brought  in  the  court  below,  by  the 
plaintiff  in  error.  As  appeared  from  the  covenant  declared  upon,  when 
given  in  oyer,  the  parties  seemed  to  have  agreed  to  make  a  mutual  ex- 
change of  the  tracts  of  land. 

Neither  party  had  obtained  title  to  his  tract — Taylor  claiming  a  pre- 
emption, and  Hamilton  not  having  obtained  a  patent.  Taylor  being 
already  in  possession  of  Hamilton's  land,  it  was  agreed  that  he  should 
give  Hamilton  possession  of  his  land,  prove  up  his  pre-emption  thereto, 
and  convey  the  land  to  Hamilton — -for  which  Hamilton  was  to  make  him 
a  deed  for  his,  Hamilton's  land.  If,  however,  Hamilton  should  fail  to 
make  such  a  deed,  after  obtaining  title  to  the  land,  then  the  parties  were 
to  re-exchange,  each  party  taking  his  own  land,  each  party  paying  rent 
to  the  other  from  the  date  of  the  covenant  up  to  the  time  of  re-ex- 
change, and  each  party  being  paid  for  improvements  made  by  him  in  the 
mean  time  on  the  land  of  the  other.  By  this  covenant,  the  first  act  to 
be  performed  devolved  upon  the  plaintiff;  various  mutual  dependent  du- 
ties then  devolved  on  each  party.  The  declaration  did  not  allege  a  per- 
formance of  the  various  conditions  precedent  by  the  plaintiff  to  be  per- 
formed, nor  any  excuse  for  non-performance,  nor  the  whole  consideration 
on  which  the  defendant's  covenants  were  founded.  The  demurrer  of 
the  defendant  to  the  plaintiff's  original  declaration  having  been  sustained, 
the  plaintiff,  by  leave,  amended.  The  defendant  demurred  to  the 
amended  declaration,  which  was  liable  to  the  same  objections,  and  the 
demurrer  was  again  sustained,  and  final  judgment  was  thereupon  ren- 
dered for  the  defendant.  The  plaintiff  assigns  for  error  the  judgment 
of  the  court  sustaining  the  demurrer. 

The  defendant  in  error  contends  that  the  demurrer  to  the  declara- 
tion was  rightly  sustained  by  the  court  below. 

First. — Because  there  is  variance  between  the  covenant  given  on 
oyer  and  that  declared  on.     The  declaration  states,  that,  in  considera- 
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tion  of  the  covenant  of  Hamilton,  Taylor  made  all  the  covenants  on  his 
part.  This  is  not  only  a  variance,  but  a  most  material  one,  for  it  makes 
all  of  Taylor's  covenants  to  be  conditions  subsequent,  whereas  some,  at 
least,  of  them  are  conditions  precedent.  The  slight  variance  in  so  ma* 
terial  a  matter,  will  be  fatal  on  demurrer. 

The  declaration  states  that  it  was  covenanted,  that  in  case  Hamil- 
ton should  fail  to  make  Taylor  a  title  to  his  quarter  section  of  land,  so 
soon  as  he  should  obtain  title  from  government;  in  that  case,  Hamilton 
was  to  return  to  Taylor  his  old  possession,  with  rent  from  the  date  of 
the  covenant.  The  covenant,  as  it  appears  on  oyer,  is,  that  he  was  to 
return  the  old  possession,  'with  rent  from  the  date  of  the  covenant, 
after  Taylor  allowing  him  a  fair  price  for  any  additional  Improvements 
made,  fyc.  By  the  covenant,  therefore,  this  payment  of  rent  was  not  to 
accrue  and  become  a  duty,  until  after  the  plaintiff  had  allowed  him  a 
fair  price  for  additional  improvements  made.  To  omit  this  clause  was  a 
material  omission,  a  material  variance  between  the  instrument  declared 
on,  and  that  given  on  oyer.  Even  if  it  were  not  a  condition  precedent, 
it  is  at  least  a  material  qualification  of  the  defendant's  covenant,  and  its 
omission  is  a  fatal  defeet. 

The  declaration  states  that  Hamilton  was  to  pay  Taylor  a  fair  price 
for  his  labor  done  on  said  quarter  section  ;  whereas  the  covenant  was, 
that  Hamilton  was  to  pay  such  fair  price,  and  have  a  fair  rent  for  the  use 
of  the  same,  while  Taylor  should  have  had  the  same  in  possession. 
This  is  likewise  a  material  omission  and  a  variance. 

The  covenant  is,  that  Taylor  was  to  prove  up  his  pre-emption  right, 
and  convey  to  Hamilton,  his  heirs  and  assigns.  The  declaration  does 
not  contain  any  certain  and  sufficient  description  of  this  part  of  the 
covenant,  but,  in  legal  contemplation,  omits  a  material  portion  of  it,  to 
wit,  the  covenant  for  conveyance. 

Second. — Because  there  are  conditions  precedent  stated  in  the  cove- 
nant, to  be  done  on  the  part  of  the  plaintiff,  and  because  neither  per- 
formance of  such  conditions  precedent,  nor  any  excuse  for  non-perform- 
ance, is  shown. 

The  covenants  contained  in  the  instrument  given  on  oyer,  may  be 
divided  into  two  classes  or  sets,  which  we  will  consider  separately.  The 
first  is,  that  Taylor  had  sold  Hamilton  a  certain  pre-emption  right  and 
improvement,  which  pre-emption  right  he  was  to  prove  up,  and  convey 
to  Hamilton,  his  heirs  and  assigns,  and  to  give  Hamilton  peaceable  pos- 
session of  the  same  as  a  rentor  in  twenty  days  from  the  date  of  his  cove- 
nant. For  which,  Hamilton  was  to  make  Taylor  a  warrantee  deed,  as 
soon  as  he  could  get  title  from  the  government,  for  a  certain  quarter 
section  of  land.  Is  there  not,  here,  a  condition  precedent  to  be  per- 
formed by  Taylor  1  He  was  to  do  certain  acts,  for  which  Hamilton 
was  to  do  certain  other  acts.  Is  not  Taylor's  covenant  all  a  condition 
precedent  1  It  was  in  consideration  of  the  performance  thereof  by 
Taylor,  that  Hamilton  was  to  perform  his  part.  Taylor  was  already  in 
possession  of  Hamilton's  premises,  and  therefore  had  already  received 
considerations  sufficient  for  putting  Hamilton  in  possession  of  his  im- 
provement. The  words  "for  which,"  cannot,  therefore,  be  construed  to 
42 
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extend  and  apply  only  to  the  latter  clause  of  this  part  of  Taylor's  cove- 
nant to  wit  :  That  he  would  put  Hamilton  in  possession ;  that  he  would 
do  so,  would  not  be  consideration  sufficient  to  bind  Hamilton,  having 
already  given  Taylor  possession  of  his  quarter  section,  to  go  on  and 
make  him  a  title  also.  Nor  is  this  construction  unjust.  It  was  as  fair 
that  Taylor  should  first  convey,  as  that  Hamilton  should  do  so.  The 
latter  had  already  taken  the  first  step,  by  giving  possession.  The  par- 
ties therefore,  contracted  that  Taylor  should  take  the  next  step,  by 
makino-  a  deed,  for-  which  Hamilton  was  also  bound  to  convey.  The 
conditions  in  this  part  of  the  covenant  are  clearly  mutual  and  depend- 
ent. The  parties  meant  to  exchange  •  lands,  one  tract  for  the  other. 
Hamilton  having  given  possession,  Taylor  was  to  do  the  same.  Each 
was  to  obtain  title  from  the  government  and  convey.  Here  are  no 
technical  words,  which  make  a  condition  precedent  or  subsequent,  but 
it  depends  on  the  good  sense  and  plain  understanding  of  the  contract. 
If  it  appear  by  the  agreement  that  the  plain  intent  of  either  party  was 
to  have  the  thing  to  be  done  to  him  and  performed  before  his  doing 
what  he  has  undertaken,  performance  must  be  averred.  It  is  clear  that 
these  parties  intended  their  covenants  to  be  mutual  and  dependent. — 
Barnes  v.  Maden,  2  ./.  R.,  145.  Green  v.  Reynolds,  lb.,  207,  Cunning- 
ham v.  Morrell,  10  J.  R.,  203.  Jones  v.  Gardner,  lb.,  266.  Gazley  v. 
Pnce,  16  J.  R.,  267.  Hardin  v.  Kretsinger,  17  ./.  R.,  293.  Robb  v.  Mont- 
gomery,^ J.  R.,  15.  Alexander's  Executors  v.  Mann,  6  Mon.,  361.  Conn. 
v.  Levis,  5  Lit.,  66.  There  should,  therefore,  have  been  in  the  declara- 
tion in  this  case,  either  an  averment  of  conveyance,  or  of  an  offer  to 
convey,  and  a  refusal  by  Hamilton  to  convey. 

To  aver  a  readiness  to  convey,  is  not  sufficient.  It  is  never  sufficient, 
except  when  the  power  to  perform,  of  the  person  averring,  depends  on 
the  other  party.—  West  v.  Emmons,  5  J..  R.,  179.  This  averment  of  per- 
formance, or  of  an  offer  to  perform,  must  be  specific  and  certain. 
—Alexander  v.  Wales,  6  Mon.,  325.     Reid  v.  Cisney,  4  Lit.,  137. 

,  Lord  Mansfield  said,  in  Kingston  v.  Preston,  Dung.,  689,  that  "  when 
covenants  are  mutual  and  concurrent,  the  plaintiff  must  aver  that  he  was 
ready  and  offered  to  perform,  and  defendant  neglected  or  refused  to 
do  so." 

So  Lord  Holt  said,  in  Call'ownel  v.  Briggs,  1  Salk.,  113,  that  "though 
there  be  mutual  promises,  yet  if  one  thing  be  the  consideration  of  the 
other,  there  a  performance  is  necessary  to  be  averred,  unless  a  certain 
day  be  appointed  for  performance."  And  see  Thorpe  v.  Thorpe,  1  Salk., 
171.  Lockv.  Wright,  1  Sir.,  571.  Collins  v.  Gibbs,  2  Burr,  899.  Green 
v.  Reynolds,  2  J.  R.,  207. 

The  rule  is  now  conclusively  settled,  that  "  where  the  covenants  on 
one  side  go  to  the  whole  consideration  of  the  covenants  on  the  other,  they 
are  mutual  and  dependant  covenants,  and  performance  must  be  averred." — 
Dakinv.  Williams,  11  Wendell,  67.  Duke  of  St.  Albans  v.  Shore,  1  H, 
Bla.,  270.  Pordage  v.  Cole,  1  Saund.,  320.,  n.  Goodison  v.  Nunn,  4  T.  B., 
761.  Campbell  v.  Jones,  6  T.  R.,  570.  Glazebrook  v.  Woodrow,  8  T.  R., 
366.  Hall  v.  Cazenove,  4  East.,  484.  Kendall  v.  Talbott,  2  Bibb.,  614. 
McCall  v.  Welch,  3  Bibb.,  290.      Baker  v.  Le  Grand,  Lit.  Sel.  Cas.,  253. 
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Shephard  v.  Hibbard,  1  Bibb.,  494.  Carter  v.  Woolwright,  1  Marsh,  585. 
Pollard  v.  McClain,  3  Marsh,  25.  Goldsborouqh  v.  Or,  8  Wheat.,  217. 
Hopkins  v.  Young,  11  Mass.,  304.  Jicherby  v.  Vernon,  Willes,  157.  i?ea6 
v.  Moore,  19  J.  #.,  327.  Gardiner  v.  Carson,  15  Mass.,  500.  Couch  v. 
lager  soil,  2  P?c/e.,  292. 

The  second  part  of  the  covenant  refers  to  a  time  considerably  subse- 
quent to  the  first  part.  If  Hamilton  should  fail  to  make  title  to  Taylor, 
as  soon  as  he  should  obtain  title  from  the  government,  then  he  was  to 
return  Taylor's  land  to  him,  and  pay  him  rent  from  the  date  of  the  cove- 
nant, after  Taylor  had  allowed  him  a  fair  price  for  such  improvements  as 
he  should  have  made.  Here  the  allowance  of  the  price  and  value  of 
improvements  made,  are  clearly  a  condition  precedent  to  the  payment 
of  rent  by  Hamilton.  He  was  not  bound  to  pay  the  rent,  until  after 
Taylor  should  allow  him  a  fair  price  for  improvements.  Is  there  any 
averment  either  of  such  allowance,  of  an  offer  to  allow,  or  even  of  readi- 
ness to  allow!  None.  The  declaration  is  clearly  defective.  There  is 
but  one  other  clause  to  be  considered.  Hamilton  bound  himself  to  take 
the  new  improvement,  and  pay  Taylor  a  fair  price  for  the  labor  he  should 
have  done  thereon,  and  have  a  fair  rent  paid  him  by  Taylor  for  the  time 
the  latter  had  been  in  possession.  The  parties  were  to  be  put  in  statu 
quo.  Each  was  to  return  the  land  which  had  been  exchanged,  and  each 
was  to  pay  rent,  and  be  paid  for  his  improvements. 

Was  Hamilton  bound  to  pay  Taylor  for  labor  done,  uutil  Taylor  either 
paid  or  offered  to  pay  him  the  rent '!  Of  course  not ;  yet  nothing  of  the 
kind  is  averred.  The  covenants  are  all  clearly  mutual  and  dependant, 
and  performance,  or  an  offer  to  perform,  must  be  averred. 

Third. — There  is  no  sufficient  breach. 

Hamilton's  covenants  were  briefly  as  follows : — 

He  was  to  convey  as  soon  as  he  obtained  title  from  government. 
If  he  failed  to  do  that,  he  was  to  pay  rent,  pay  for  labor  done,  and  return 
Taylor's  place  to  him.  It  is  averred  in  the  breach  that  he  did  not  convey, 
nor  did  he  procure  title  from  the  government.  He  was  not  bound  to 
make  title  until  he  could  procure  title  from  the  government,  and  there- 
fore it  was  no  breach  that  he  had  not  conveyed,  unless  he  had  either 
procured  the  title  trom  government,  or  neglected  to  do  so  when  in  his 
power.     A  man  cannot  procure  a  patent  when  he  pleases. 

It  is  a  general  principle  that  where  one  breach  is  well  assigned,  it  is 
sufficient.  In  this  case  there  is  but  one  breach.  The  covenant  must 
have  been  wholly  broken,  before  there  was  a  breach,  and  therefore,  if  any 
part  of  the  breach  is  bad,  the  whole  is  bad.  Suppose  Hamilton  had 
simply  refused  to  convey.  There  was  still  no  breach,  because  by  the 
covenant  he  had  the  alternative  in  his  power,  to  give  back  the  land  and 
receive  his  own  again,  paying  rent,  &c.  Suppose  he  had  simply  refused 
to  pay  rent,  or  to  pay  Taylor  for  his  labor.  It  is  clear  that  this  would 
be  no  breach  unless  he  had  first  failed  to  convey,  when  in  his  power — > 
because  if  he  had  not  so  failed,  he  was  not  bound  to  pay  rent,  &c.  In 
order  therefore  to  make  a  complete  breach,  it  should  have  been  alleged — 
first,  that  Hamilton  had  refused  to  convey,  when  he  had  it  in  his  power 
so  to  do,  and  second,  that  after  such  failure  and  refusal,  he  also  refused 
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to  pay  rent,  &c.  The  obligations  raised  by  the  latter  part  of  the  cove- 
nant did  not  accrue  until  Hamilton  should  fail  to  convey,  after  having 
obtained  title  from  the  government.  As  it  is  not  averred,  either  that  he 
had  obtained  title  from  the  government,  and  yet  had  not  conveyed,  nor, 
that  being  able  to  obtain  such  title  from  government,  he  had  failed  and 
refused  so  to  do,  no  breach  is  alleged. 

As  the  plaintiff,  therefore,  neither  alleged  that  the  defendant  had 
broken,  nor  that  he,  himself,  had  kept  the  covenants,  the  demurrer  to  his 
declaration  was  properly  sustained. 

The  rules  of  pleading  in  this  case  clearly  subserve  the  ends  of 
justice.  The  nature  of  the  contract,  as  it  appears  from  the  covenant, 
clearly  shows  that  neither  party  intended  to  do  an  independent  act  in  the 
matter.  That  each  was  to  convey  to  the  other  were  mutual  acts — 
that  in  case  of  failure  to  convey,  each  was  to  pay  rent  to  the  other,  and 
a  fair  price  for  his  labor,  were  mutual  acts,  and  to  be  performed  at  one 
and  the  same  time.  Does  any  one  suppose  that  Hamilton  was  bound  to 
pay  Taylor  rent  for  one  place,  and  a  price  for  his  labor  on  another,  unless 
Taylor  should  off-set  the  rent  and  price  of  labor  which  he  was  bound 
to  pay  1 

The  demurrer  having  been  put  in  apt  and  proper  time,  and  having 
been  by  the  Court  below  rightly  sustained,  the  judgment  of  the  Court 
below  must  be  affirmed — which  is  respectfully  submitted. 
Dickinson,  J.,  delivered  the  opinion  of  the  Court: 
Taylor  sold  his  improvement  upon  which  he  claimed  a  pre-emption 
ncht  under  the  act  of  eighteen  hundred  and  twenty-nine,  and  covenants 
to  prove  up  the  pre-emption  according  to  law,  and  convey  it  to  Hamilton. 
He  was  also  to  deliver  him  possession  of  the  improvements  within  twenty 
days  from  the  date  of  contract.  And  Hamilton  was  to  make  Taylor  a 
warrantee  deed  for  an  adjoining  quarter  section  (which  Taylor  was,  at 
this  time,  improving  for  the  benefit  of  Hamilton),  as  soon  as  he  could  get 
a  right  from  government.  If  Hamilton  failed  so  to  do,  he  was  to  re-de- 
liver the  possession  of  the  fractional  quarter  to  Taylor,  and  receive  from 
him  that  of  the  quarter  section.  If  the  pre-emption  right  was  affected 
by  the  sale,  he  was  to  pay  Taylor  the  additional  sum  of  fifty  dollars  for 
the  labor  done  on  the  quarter  section,  previous  to  the  contract.  It  was 
further  covenanted  that,  in  the  event  of  a  failure  on  the  part  of  Hamilton 
to  make  the  deed,  each  party  should  pay  rent  to  the  other  ;  Hamilton 
from  the  date  of  the  contract,  Taylor  while  in  possession,  and  each  to 
pay  the  other  for  improvements  made  during  the  time. 

The  contract  is  ambiguous,  but  such  is  the  only  reasonable  and  com- 
mon sense  construction,  that  can  be  given,  to  carry  into  effect  the  inten- 
tion of  the  parties.  The  covenants  cannot  be  dependant  ;  the  perform- 
ance of  the  one  does  not  depend  upon  the  performance  of  the  other,  for 
Taylor  covenants  that  he  has  a  pre-emption  right,  and  that  he  will  prove 
up  and  convey  it.  Whereas,  Hamilton  only  agrees  that  he  will  convey 
so  soon  as  he  can  procure  a  title  from  government.  The  period  for  the 
performance  of  one  may  arrive  before  it  is  possible  that  the  other  can 
contract  ;  therefore,  it  is  not  a  prior  condition,  that  Hamilton  shall  con- 
vey first.      They  are  not  mutual  and  concurrent,  because  the  first  act  is 
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contemplated  to  be  done  by  himself,  by  proving  up  and  conveying  the 
pre-emption.  They  must,  therefore,  be  independent,  and  either  may  re- 
cover damages  for  a  breach  of  the  covenant  in  his  favor,  and  the  non- 
performance of  one,  is  no  excuse  for  the  other. 

The  whole  question  turns  upon  the  breach,  which  must  be  governed 
by  the  nature  of  the  stipulation.  It  should  be  assigned  in  the  words  of 
the  contract,  as  in  words  co-extensive  with  the  import  and  meaning  of  it, 
if,  in  so  doing,  a  distinct  breach  is  thereby  shown,  but  must  not  vary 
from  the  substance  and  effect  of  it.  The  covenant  is,  "  That  Hamilton 
will  make  a  warrantee  deed  as  soon  as  he  can  get  a  right  from  govern- 
ment ;  and  upon  this  covenant  the  whole  question  turns.  The  breach 
is,  "  That  he  did  not  make  the  plaintiff  a  warrantee  deed  to  the  quarter 
section,  in  said  covenant  mentioned  ;  nor  hath  said  defendant  procured 
any  title  from  government  for  said  quarter."  There  is  no  allegation  in 
the  depiaffation,  that  Hamilton  has  ever  procured  the  title,  or  of  his  in- 
abilitjrtqirdo  so,  in  consequence  of  the  land  not  being  subject  to  sale,  or 
that  it  was  owned  by  another  person  ;  or  that  he  neglected  and  refused 
to  plyjCure  the  title  when  he  could  have  done  so  ;  and  it  is,  therefore, 
cleartc "insufficient. '  Nor  is  there  any  notice  of  request.  In  all  cases 
where  actua\jiotice  of  any  fact  is  necessary,  or  a  special  request  is, 
either  by  the\erms  or  by  the  nature  of  the  contract,  the  condition  of  the 
liability,  such  notice  in  the  one  case,  and  such  request  in  the  other,  must 
be  specially  averred  in  the  declaration. — Com.  Dig.  PI:  C,  69,  73.  14 
East,  500.     5  T.  R.,  409. 

For  without  such  averments,  no  complete  right  of  action  carfappear 
from  the  declaration.  The  want  of  such  a  special  averment  is  also  fatal. 
When  such  an  averment  is  necessary  to  be  stated,  the  general  averment, 
although  often  requested,  is  not  sufficient. — 1  Saund.,  33,  n.  2.  Wallis 
v.  Scott,  1  Strange,  88 ;  that  being  but  a  matter  of  form  ;  as  the  decla- 
ration shows  neither  a  sufficient  breach,  nor  a  special  averment  of 
requests.     Judgment  affirmed. 
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A  representation,  though  false,  is  not  within  the  statute  against 
obtaining-property,  &c,  by  false  pretences,  unless  calculated  to  mislead 
persons  of  ordinary  prudence  and  caution. — The  People  v.  Williams,  4  HilPs 
Rep.,  9.     (1843.) 

To  sustain  a  criminal  prosecution  for  obtaining  the  signature  of  one 
to  a  mortgage  by  false  pretences,  the  mere  fact  of  the  instrument  having 
been  signed  is  not  enough  ;  a  delivery  must  also  be  shown.  — Per  Nelson, 
Ch.  J.,  Fenton  v.  The  People,  4  Hill's  Rep.,  126.     (1843.) 

Outrageous  cruelty  to  a  dumb  beast  is  a  misdemeanor,  even  though 
the  offender  be  the  owner  of  the  animal.— 1  Whee ,  Cr.  Rec,  111.  3 
City  Hall  Rec,  191.  Wilfully  to  kill  a  domestic  animal,  as  a  horse  or 
cow,  is  a  misdemeanor. — 1  Tenn.  Rep.,  305.  5  Cowen,  258.  1  Dall.,  335. 
See  farther  as  to  cruelty,  poisoning  animals,  &c,  1  Aikin,  226.  1  Mass. 
Rep.,  59.     3  Car.  Sf  Payne,  364,  and  note  to  Roscoe's  Cr.  Ev.,  287. 
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CITRRENT   MONEY NEW    YORK   FUNDS. 

Note  executed  in  Michigan  payable  in  New  York,  in  New  York  funds 
or  their  equivalent. 

A  note  executed  in  Michigan,  payable  in  New  York,  in  New  York 
funds  or  their  equivalent,  is  not  negotiable  within  the  statute. 

To  bring  a  note  within  the  statute  it  must  be  payable  in  money,  and 
not  in  stocks,  funds,  or  current,  paper. 

And  it  must  be  for  a  sum  certain,  subject  to  no  conditions. 

What  shall  constitute  New  York  funds,  within  the  contract,  is  not 
clear. 

And  what  shall  be  held  to  be  equivalent  to  New  York  funds,  within 
the  contract,  is  still  less  clear. — Hasbrook  Sf  Seaman  v.  Palmer  8f  Clark, 
2  McLean's  Rep.,  p.  10.     (1843.) 

This  action  was  brought  by  the  plaintiffs  as  assignees  on  a  promis- 
sory note,  payable  at  New  York,  in  New  York  funds,  or  their  equivalent. 
The  defendants  demur  specially,  and  for  cause  of  demurrer  state,  that  it 
is  not  averred  in  said  declaration  of  what  value  the  said  New  York  funds, 
or  their  equivalent  in  the  declaration,  were  at  the  time  and  place  of  pay- 
ment, and  that  said  note  is  not  negotiable. 

The  Michigan  statute  in  regard  to  the  negotiability  of  promissory 
notes,  is  similar  to  the  statute  of  Anne,  which  has  been  generally  adopted 
in  this  country,  and  the  principal  question  under  this  demurrer  is,  whether 
the  note,  on  which  this  action  is  brought,  being  payable  in  New  York 
funds  or  their  equivalent,  is  negotiable. 

The  plaintiffs  rely  on  the  decision  in  the  case  of  Keith  v.  Jones,  9 
John.  Rep.,  120,  where  it  was  held  that  a  note  payable  to  A,  or  bearer,  in 
"  New  York  State  bills,  or  specie,"  was  negotiable  within  the  statute, 
upon  the  ground  that  the  bills  mentioned  meant  bank  paper,  which  in 
conformity  with  general  usage  and  understanding,  is  regarded  as  cash  ; 
and,  therefore,  that  the  meaning  was  the  same  as  if  payable  in  lawful 
current  money  of  the  State.  And  also,  in  the  case  of  Judah  v.  Harris, 
19  John.  Rep.,  144,  where  it  was  decided  that  a  promissory  note,  payable 
at  a  particular  place,  in  the  bank  notes  current  in  the  city  of  New  York, 
was  negotiable  within  the  statute. 

And  it  is  insisted  that  the  promise  to  pay  in  New  York  funds,  or 
their  equivalent,  is  equivalent  to  an  undertaking  to  pay  in  lawful  current 
money  of  the  State  of  New  York  :  that  it  is  generally  understood  New 
York  funds  mean  specie,  or  a  currency  equal  to  specie,  and  that  the 
drawer  of  the  note  promises,  substantially,  to  pay  in  current  New  York 
money. 

In  support  of  the  demurrer  it  is  contended  that  to  be  negotiable  a 
note  must  be  for  the  payment  of  money  only,  and  this  is  laid  down  in 
Chitty  on  Bills  (Ed.  1839),  152.  He  says,  it  is  the  first  and  principal 
requisite,  and  is  established  by  foreign  as  well  as  English  law,  that  a  bill 
or  note  must  be  for  the  payment  of  money  only :  that   it  cannot  be  for 
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.he  delivery  or  payment  of  merchandise  or  other  things  in  their  nature 
susceptible  of  deterioration  and  loss  aud  variation  in  value  ;  nor  can  it  be 
for  payment  in  good  East  India  bonds,  or  for  the  payment  of  money  by 
a  bill  or  note.  —Clarke  v.  Percival,  2  Bar.  Sr  Adol.,  660.    Bui.  JV.  P.,  272. 

A  promissory  note  not  payable  in  cash,  or  specific  articles,  is  not 
negotiable. — Matthews  v.  Houghton,  2  Fair/.,  377.  Johnson  v.  Laird,  3 
Blackf.  Rep.,  153. 

A  note  payable  to  A.  B.  or  order,  in  good  merchantable  whiskey,  at 
trade  price,  cannot  be  sued  by  an  assignee,  or  bearer,  in  his  own  name. — 
Rhodes  v.  Lindley,  Ohio  Rep.,  condensed,  465. 

A  note  for  a  certain  sum,  payable  to  A  or  order,  "  in  foreign  bills" 
(meaning  thereby  bills  of  country  banks),  has  been  held  not  to  be  a  good 
promissory  note  within  the  statute,  and  consequently  not  negotiable. — 
Jones  v.  Sales,  4  Mass.  Rep.,  245.  In  the  case  of  Lieber  djf  Co/sin  v.  Good- 
rich, 5  Cowen  Rep.,  186,  the  Court  held,  a  note  payable  in  Pennsylvania 
or  New  York  paper  currency  is  not  a  promissory  note  for  the  payment 
of  money,  within  the  statute.  And  in  the  case  of  McCormick  v.  Trotter, 
10  Serg.  Sf  Rawl.  Rep.,  94,  the  Court  decided  that  a  promissory  note  pay- 
able to  A.  B.,  or  order,  for  five  hundred  dollars,  in  notes  of  the  chartered 
banks  in  Pennsylvania,  was  not  a  negotiable  note  on  which  the  endorsee 
can  sue  in  his  own  name. 

In  South  Carolina  it  has  been  decided  that  paper  medium  is  not 
money  ;  and  that,  therefore,  a  note  payable  in  paper  medium  is  not  assign- 
able within  the  statute  of  Anne  and  their  act;  and  on  a  verdict»for  the 
assignee  of  such  note,  judgment  was  arrested.  —  Large  v.  Kohne,  1  McCord, 
115.     McElarin  v.  Jfesbit>  2  JVoit  8f  McCord  Rep.,  519. 

The  cases  cited  in  the  ninth  and  nineteenth  Johns.  Rep.  seem  not 
to  be  sustained  by-the  current  of  decisions  in  this  country  and  in  Eng- 
land ;,  and  it  is  difficult  to  distinguish  those  cases  from  the  decisions  cited, 
so  as  to  maintain  their  consistency.  If  this,  indeed,  were  practicable,  it 
is  not  necessary  to  the  decision  of  the  question  raised  by  this  demurrer. 

What  is  understood  in  this  State  by  New  York  funds,  or  their  equi- 
valent, may  be  a  matter  of  doubt ;  nor  does  it  seem  to  be  of  a  nature 
which  caii  be  resolved  by  evidence,  so  far  as  regards  the  question  under 
consideration. 

The  term  New  York  funds,  it  is  presumed,  may  embrace  stocks, 
bank-notes,  specie,  and  every  description  of  currency  which  is  used  in 
commercial  transactions.  But  whether  is  meant  the  funds  of  the  State 
generally,  or  of  the  city  of  New  York,  is  not  clear.  The  presumption  is 
in  favor  of  the  latter,  but  this  is  by  no  means  certain.  In  this  respect, 
as  well  as  what  constitutes  New  York  funds,  the  face  of  the  note  is  inde- 
finite. It  is,  indeed,  susceptible  of  different  interpretations,  and  for  this 
reason  it  cannot  be  considered  a  negotiable  instrument  within  the  statute. 
It  is  not  a  note,  in  the  language  of  the  decisions,  payable  in  money.  It 
is  payable  in  New  York  funds,  or  their  equivalent. 

Now  what  is  equivalent  to  New  York  funds  1 

The  answer  is,  their  value  ;  their  value  in  specie  or  in  uncurrent 
paper  which  passes  at  a  discount.  Might  not  the  drawer  pay  this  note 
in  this  description  of  paper,  making  up  the  discount  1     Would  not  this, 
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in  the  language  of  the  contract,  be  equivalent  to  New  York  funds1.     It 
would  be  equivalent  if  of  equal  value. 
The  demurrer  must  be  sustained. 


CURTESY. 

If  a  tenant  by  the  curtesy  makes  a  conveyance  of  the  estate  in  fee 
he  thereby  creates  a  forfeiture  of  his  estate,  and  the  reversioner  has  an 
immediate  right  of  entry. — Frenchv.  Rollins,  21  Maine,  Rep.,  372.  (1843.) 

Tenancy  by  the  curtesy,  is  an  estate  for  life,  created  by  the  act  of  the 
law.  When  a  man  marries  a  woman,  seised,  at  any  time  during  the 
coverture,  of  an  estate  of  inheritance,  in  severalty,  in  coparcenary,  or  in 
common,  and  hath  issue  by  her  born  alive,  and  which  might  by  possi- 
bility inherit  the  same  estate  as  heir  to  the  wife,  and  the  wife  dies  in  the 
lifetime  of  the  husband,  he  holds  the  land  during  his  life,  by  the  curtesy 
of  England  ;  and  it  i-s  immaterial  whether  the  issue  be  living  at  the  time 
of  the  seisin,  or  at  the  death  of  the  wife,  or  whether  it  was  born  before 
or  after  the  seisin. — Litt.,  sec.  35,  52.  Co.  Litt.,  29  b.  Pome's  Case,  8 
Co.,  34.  If  the  issue  take  as  purchasers,  the  husband  is  not  entitled  to 
take  by  the  curtesy,  as  where  there  was  a  devise  to  the  wife  and  her 
heirs,  but  if  she  died  leaving  issue,  then  to  such  issue  and  their  heirs. — 
Barker  v.  Barker,  2  Simons,  249.  This  estate  is  to  be  found,  with  some 
modifications,  in  the  ancient  laws  of  Scotland,  Ireland,  Normandy,  and 
Germany. — Co.  Litt.,  30.  Wright  on  Tenures,  193.  2  Blacks.  Comm., 
126.  In  Normandy,  according  to  the  Coutumier,  c.  119,  the  custody 
lasted  only  during  the  widowhood  of  the  husband.  Sir  Martin  Wright 
is  of  opinion,  that  curtesy  was  not  of  feudal  origin,  for  it  is  laid  down 
expressly  in  the  books  of  feuds  (Feud.,  lib.  1,  tit.  15.  lib.  2,  tit.  13),  that 
the  husband  did  not  succeed  to  the  feud  of  the  wife,  without  a  special 
investiture  ;  and  he  adopts  the  opinion  of  Craig,  who  says,  that  curtesy 
was  granted  out  of  respect  to  the  former  marriage,  and  to  save  the  hus- 
band from  falling  into  poverty  ;  and  he  deduces  curtesy  from  one  of  the 
rescripts  of  the  Emperor  Constantine. —  Wright  on  Tenures,  194.  Craig's 
Jus.  Feudale,  lib.  2,  Dig.  22,  sec.  40.  But  whatever  may  have  been  the 
origin  of  this  title,  it  was  clearly  and  distinctly  established  in  the  Eng- 
lish law,  in  the  time  of  Glanville  ;  and  it  was  described  by  Bracton,  and 
especially  in  a  writ  in  2  Henry  III.,  with  the  fulness  and  precision  of  the 
law  definitions  of  the  present  day. — Glanville,  lib.  7,  c.  18.  Bracton,  lib. 
5,  c.  30,  sec.  7.  Hale's  Hist.  Com.  Law,  c.  9.  In  the  form  given  by  Sir 
Matthew  Hale,  in  which  Henry  III.  directs  the  English  laws  to  be  ob- 
served in  Ireland,  tenancy  by  the  curtesy  is  stated,  even  at  that  time,  to 
be  consuetudo  et  lex  Angliae  ;  and  the  Mirror,  c.  1,5.  3,  says,  that  this 
title  was  granted  of  the  curtesy  of  King  Henry  I.  Though  the  extent  of 
it,  as  against  the  adult  heir  of  the  wife,  may  be  justly  complained  of,  yet 
it  is  remarkable,  that  curtesy  has  continued  unimpaired  in  England  and 
Scotland.  In  Scotland  there  is  this  variation  in  the  curtesy  from  that  in 
England,  that  the  wife  must  have  been  seised  of  the  estate  as  heir,  and 
not  have  acquired  it  by  purchase,  though  it  is  admitted  there  is  no  good 
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reason  for  the  distinction. — Bell's  Com.,  Vol.  I.,  5th  ed.,  61.  And  it 
remains  almost  entirely  unshaken  in  our  American  jurisprudence. 

South  Carolina  is  an  exception,  for  in  that  state  tenancy  by  the 
curtesy,  eo  nomin',  hasceased  by  the  provision  of  an  Act  in  1791,  relative 
to  the  distribution  of  intestates'  estates,  which  gives  to  the  husband  surviv- 
ing his  wife  the  same  share  of  her  real  estate  as  she  would  have  taken 
out  of  his,  if  left  a  widow,  and  that  is  either  one  moiety  or  one-third  of 
it,  in  fee,  according  to  circumstances.  In  Georgia,  also,  tenancy  by  cur- 
tesy does  not  exist ;  because  all  marriages  since  1785,  vest  the  real  equally 
with  the  personal  estate  of  the  wife  in  the  husband. 

Four  things  are  requisite  to  an  estate  by  the  curtesy,  viz.  Marriage, 
actual  seisin  of  the  wife,  issue,  and  death  of  the  wife.  The  law  vests  the 
estate  in  the  husband  on  the  death  of  the  wife,  without  entry.  His  estate 
is  initiate  on  issue  had,  and  consummate  on  the  death  of  the  wife.  In 
Pennsylvania,  the  husband's  curtesy  is  good,  though  there  be  no  issue  of 
the  marriage.— Purdon's  Dig.,  550. 

It  is  likewise  used  in  Ireland,  by  virtue  of  an  ordinance  of  King 
Henry  III.— Pat.  11,  H.  3,.¥.  30,  in  2  Bac.  Mr.,  659.  It  also  appears 
to  have  obtained  in  Normandy;  Grand  Coutum.,  c.  119  ;  and  was  like- 
wise used  among  the  ancient  Almains  or  Germans. — Lindenbrog.  LL. 
Jilman.,  t.  92.  It  is  not  generally  apprehended  to  have  been  a  conse- 
quence of  feudal  tenure,  though  some  substantial  reasons  may  be  given 
for  its  introduction — Wright,  294.  For  if  a  woman  seised  of  lands  hath 
issue  by  her  husband,  and  dies,  the  husband  is  the  natural  guardian  of  the 
child,  and  as  such  is  in  reason  entitled  to  the  profits  of  the  lands  in  order 
to  maintain  it,  for  which  reason  the  heir  apparent  of  a  tenant  by  the  cur- 
tesy could  not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  such 
tenant. — F.  N.  B.,  143.  Courts  of  Equity  allow  curtesy  of  trusts  and  of 
other  interests,  which,  although  mere  rights  in  law,  are  deemed  es.'ates  in 
equity.  — 1  Atk.,  603.  1  P.  W.,  108.  Lord  Redesdale  in  2  Sch.  and  Lef. 
38S,  suggests  the  reason  for  the  distinction  between  dower  and  this 
claim,  viz  ,  that  parties  had  been  acting  on  the  supposition,  that  the 
creation  of  trust  estates  would  bar  dower  ;  and  that  it  was  necessary  for 
the  security  of  purchasers,  mortgagees,  and  other  persons  taking  the 
legal  estate,  to  depart,  in  cases  of  dower,  from  the  general  principle  of 
Courts  of  Equity,  which  is,  in  acting  upon  trusts  to  follow  the  law ;  but  it 
was  not  necessary  in  cases  of  tenancy  by  the  curtesy,  because  no  such 
practice  had  prevailed. 

If  the  child  which  the  husband  has  by  his  wife  be  capable,  and  have 
a  mere  possibility  of  inheriting,  the  husband  shall  be  tenant  by  the  cur- 
tesy. Thus,  if  a  woman  seised  in  fee  of  lands  marry  and  have  a  son, 
after  which  the  husband  dies,  and  she  marries  again  and  has  a  child  by 
the  second  husband,  here  the  husband  shall  be  tenant  by  the  curtesy, 
although  there  is  but  a  mere  possibility  that  the  child  which  the  wife  had 
by  her  second  husband  should  ever  inherit  the  estate,  the  child  by  her 
first  husband  being  alive. —  Prest.  Est.,  516. 

See  also  following  cases  respecting  Curtesy.  —Perkins,  sec.  457,  464. 
Co.  Lilt.,  29  a.  De  dray  v.  Richardson,  3  Atk.,  469.  Gentry  v.  Wagstaff, 
3  Dev  JV.  C.  Rep.,  270  Stoddara  v.  Gibbs.  1  Sumner,  263.  Sterling  v. 
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Penlington,  7  Viner,  149,  pi.  11.  Jackson  v.  Sellick,  8  /o^ns.  Rep.,  262. 
C/oy  v.  Ff/Wte,  1  Munf,  162.  Greerc  v.  Liter,  8  Crunch's  Rep.,  249.  Daw's 
v.  Mason,  1  Peters''  U.  S.  Rep.,  503.  S/noo/  v.  Lecott,  1  Stewart's  Ala. 
Rep  ,  590.  Jackson  v.  Johnson,  5  Coven's  Rep.,  74.  7>  wsA  v.  Bradley,  4 
Dwy's  i?*7>.,  298.  A7/ne  v.  Bebee,  6  Conn.  Rep.,  494.  4  Dffy's  TJe/?.,  woi 
sw/>.  Gilbert  on  Uses,  by  Sugden,  48,  440.  Sweetapple  v.  Bindon,  2  Fern., 
536.  JFatts  v.  5a//,  1  P.'Wm.,  108.  Chaplin  v.  Chaplin,  3  76.,  229. 
Cashbome  v.  Scarf e,  1  ^A;.,  603.  Cunningham  v.  Moody,  1  Fes.,  174. 
Dodson  v.  Hay,  3  ifro.,  404.  77ear/  v.  Gretnbank,  1  Fes.,  298.  3  ./fr/c., 
716,  S.  C.  1  ^A:.,  607.  Pitt  v.  Jackson,  3  Bro.,  b].  Morgan  v.  Morgan, 
5  Madd.  Rep.,  248.  Clapp  v.  Livergood,  5  Watts,  113.  Bennetv.  Davis, 
2  7\  IFvra.,  316.  Chaplin  v.  Chaplin,  7  Viner,  156,  /?/.  23.  Buckworth  v. 
Shirdell,  3  7?os.  ScPuL,  652,  wo*e.  Butler's  note,  170,  to  Co.  Litt.,  211,  a. 
R:per  on  Husband  and  Wife,  Vol.  I.,  36,  37.  Preslon  on  Abstracts  of 
Tale,  Vol.  III.,  384.     Par&  o/i  Dower,  172,  186. 


DAM. 

The  owner  of  a  stream  which  is  not  navigable  has  a  right  to  erect 
a  dam  across  it,  and  employ  the  water  in  any  reasonable  manner  for  his 
use,  so  as  not  to  destroy,  or  render  useless,  materially  diminish,  or  affect 
the  application  of  the  Avater  by  the  proprietors  below  or  above  on  the 
stream,  but  he  must  not  shut  the  gates  of  his  dams  and  detain  the  water 
unreasonably,  or  let  it  off  in  unusual  quantities  to  the  injury  of  his  neigh- 
bors.—14  Serg.  8r  Rawl.,  71  ;  lb.,  9;  13  Johns.  212;  1  McCord,  580;  3 
JV.  77.  Rep.,  321  ;  1  77a/.s/.  R.,  1  ;  3  Kent  Com.,  354  ;  4  Dull.,  211  ;  3 
Caines,  207;  13  Mass.,  420  ;  3  Pick.,  268;  2  JV.  H.  Rep.,  532;  17  John., 
306  ;  3  John.  Ch.  Rep.,  282 ;  3  Rawl.,  256  ;  2  Corcrc.  7?e/>.,  584  ;  5  7^'c/c., 
199  ;  20  John.,  90  ;  1  Pick.,  180  ;  4  John.,  460  ;  2  Timra.,  475.  When 
one  side  of  the  stream  is  owned  by  one  person  and  the  other  by  another, 
neither,  without  the  consent  of  the  other,  can  build  a  dam  which  extends 
beyond  the  thread  of  the  river,  without  committing  a  trespass. — Cro. 
Eliz.,  269  ;  12  Mass.,  211  ;  Ang.  on  W.  C,  14,  104,  141  ;  Vide  Lois  des 
Bat.,  P.  1,  C.  3,  s.  1,  a.  3.  Poth.  Traite  du  Contrat  de  Societe,  second 
app.,  236  ;  Hill.  Ab.  Index,  h.  t. 


DAMAGES. 

The  measure  of  damages  occasioned  by  backing  water  on  land  is  the 
difference  between  what  the  property  would  have  sold  for  as  affected  by 
the  injury,  and  what  it  would  have  brought  unaffected.  The  time  of  esti 
mating  the  damage  is  when  the  injury  is  complete. — Schuylkill  Naviga 
Hon  Company  v.  Farr,  4  Watts  $  Sergeant's  Rep.,  p.  362.     (1843.) 
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DAYS  OF  GRACE. 

Days  of  grace  are  governed  by  the  laws  of  the  place  where  a  note 
or  acceptance  is  made  payable. — Ory  v.  Winter,  16  Martin  R.,  227  ;  Lewis 
v.  Owen,  4  Barn.  Sr  Aid.,  654.  So  Paul  Voet  lays  down  the  doctrine, 
"  Quod  si  de  literis  Cambii  incidat  questio  ;  quis  locus  erit  spectandus  1 
Is  spectandus  est  locus,  ad  quern  sunt  destinatae,  et  ibidem  accept*. — P. 
Voet  de  Statut.,  §  9,  ch.  2,  n.  14,  p.  270,  edit.  1713  ;  Id.,  p.  327,  edit.  1661 ; 
Post,  §  316,  note  ;  De  La  Chaumette  v.  The  Bank  of  England,  9  Barn.  Sr 
Cressw,,  20S  ;  S.  C.  2  Barn.  Sr  Adolf  h.,  385  ;  2  Bell  Com.,  §  1267,  p.  692, 
693,  4>th  edit.  Old.,  p.  688  to  692,  5th  edit.  See  also  Ogden  v.  Saunders, 
12  Wheaton  R.,  360;  Po^/or  v.  Brown,  5  £as*.  i?.,  123,  130  ;  Blanchardv. 
Russell,  13  Mass.R.,  12.  S/ocwm  v.  Pomeroy,  6  Cranch  R.,221.  Sherrill 
v.  Hopkins,  1  Cotwera  ii.,  103.  Pardessus,  Droit  Coram.,  art.  1495,  1498, 
1499,  1500. 

DEAD  BODIES. 

It  is  an  indictable  offence  at  common  law  to  dig  up  a  dead  body, 
though  for  the  purpose  of  dissection,  or  with  intent  to  sell  it. — 2  T.  R., 
733.°  Leach  C.  L.,  4  erf.,  497,  S.  C.  2  East.  P.  C,  652.  Crown  Civ. 
Comp.,  173-4.  To  arrest  a  dead  body  on  a  civil  process  for  debt,  or  cast 
it  into  a  river  without  the  rites  of  Christian  sepulture,  forming  a  conspi- 
racy to  prevent  its  interment,  preventing  a  clerk  from  reading  the  order 
of  the  burial,  or  to  sell  the  dead  body  of  a  capital  convict  for  d'ssection, 
where  dissection  is  no  part  of  the  sentence,  are  all  indictable  offences.— 
Russ.  Sr  R.  C.  C,  366,  n.  1.  1  Dowl.  Sr  R.  JV.  P.  C,  13.  4  East ,  465. 
1  Hale,  575.  1  Greerd.  R.,  226.  7  Dow.  Sr  R.,  461.  2  Chit.  Cr.  L.,  35, 
note  B.     1  Russ.  on  Cr.,  416,  note  A. 

Statutes  are  enacted  in  most  of  the  States,  and  indeed  in  nearly  every 
civilized  country,  inflicting  severe  punishments  for  the  offence  of  violat- 
ing the  sepulchres  of  the  dead  ;  and  in  those  States  where  there  is  no 
statutory  provision,  this  offence  is  (as  has  been  above  remarked)  punish- 
able at  common  law. — 2  Chit.  Cr.  L.,  35,  note  A. 


DEBT. 

A  declaration  in  debt  on  simple  contract  is  bad,  if  it  allege  the  de* 
fendant  promised  to  pay. 

The  word  agreed,  instead  of  promised,  should  be  used. 

The  action  of  debt  is  founded  upon  the  contract.  The  action  of 
assumpsit  on  the  promise.  And  this  is  the  principal  distinction  between 
the  two  actions. 

Though  the  declaration,  in  other  respects,  have  the  form  of  debt, 
yet  if  it  allege  a  promise,  it  has  the  fo -m  of  assumpsit  and  not  of  debt. 
Metcalf  v.  Robinson,  2  McLean's  Rep.,  p.  363.  ( 1843.)  This  action  was 
brought  on  a  bill  of  exchange  for  $627  33,  drawn  by  the  plaintiff  on  the 
defendant,  accepted  by  him,  and  protested  for  non-payment. 
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The  first  count  of  the  declaration  complains,  &c,  of  a  plea  that  the 
defendant  render  unto  the  plaintiff  one  thousand  dollars,  which  he  owes 
and  unjustly  detains  from  him.  For  that  whereas,  &c,  setting  out  the 
bill,  its  acceptance  and  protest  for  non-payment.  And  that  the  plaintiff, 
as  drawer,  was  forced  and  obliged  to  pay  the  holder,  &c,  of  which  the 
defendant  had  notice,  "by  means  whereof  said  defendant  then  and  there 
became  liable  to  pay  said  plaintiff  said  sums  of  money  ;  and  being  so 
liable,  he,  the  said  defendant,  then  and  there  undertook  and  promised  to 
pay,"  &c. 

The  second  count  states  that  the  defendant  was  indebted  to  the 
plaintiff  for  so  much  money,  &c,  had  and  received  to  and  for  the  use  of 
the  plaintiff  at  defendant's  request.  And,  also,  in  the  further  sum  of 
seven  hundred  dollars  for  money  laid  out  and  expended,  &c.  ;  and  being 
so  indebted,  he,  the  said  defendant,  in  consideration  thereof,  then  and 
there  undertook  and  promised  to  pay  to  the  said  plaintiff  said  sums  of 
money,  when  he,  the  said  defendant,  should  be  thereunto  requested.  Yet 
the  said  defendant  has  refused,  &c,  to  the  damage  of  the  said  plaintiff 
two  hundred  dollars. 

To  this  declaration  the  defendant  demurred,  and  assigned  as  cause 
of  demurrer,  a  misjoinder,  the  first  count  being  in  debt,  and  the  other  in 
assumpsit. 

The  forms  of  a  declaration  in  an  action  of  indebitatus  assumpsit, 
and  in  debt  on  simple  contract,  are  very  similar.  There  are,  however, 
certain  words  by  which  they  are  distinguished,  and  which  give  the  one 
or  the  other  character  to  the  action.  The  action  of  debt  is  founded  upon 
the  contract,  the  action  of  assumpsit  upon  the  promise,  and  in  this  con- 
sists the  principal  distinction  between  the  two  actions. 

In  the  action  of  debt  on  simple  contract,  express  or  implied,  the 
subject  matter  of  the  debt  should  be  described  precisely  as  in  the  com- 
mon counts  in  assumpsit. 

The  consideration  for  the  contract  must  be  stated,  as  also  any  in- 
ducement necessary  to  explain  the  contract  or  consideration,  and  it 
should  be  stated  the  party  agreed  to  pay  ;  stating  that  he  promised  to  do 
so,  would  be  bad. — Emery  v.  Fell,  2  Term.  Rep.,  28.     2  Bos.  ft  Pul.,  78. 

In  the  case  of  Brill  v.  Neele,  3  Bar.  Sf  Md.  Rep.,  208,  the  record 
stated,  that  the  plaintiff  had  brought  his  bill,  &c,  in  a  plea  of  debt,  and 
the  commencement  of  the  declaration  was  in  the  common  form  in  debt. 
The  first  count  then  stated,  that  defendant  was  indebted  to  the  plaintiff 
for  work  and  labor,  &c,  and  being  indebted,  that  the  defendant  under- 
took and  promised  to  pay  upon  request,  &c.  The  second  count  was 
upon  a  quantum  mercuit,  and  in  form  like  the  first.  The  other  counts 
were  properly  framed  in  debt.  To  this  declaration  there  wasa  demurrer, 
assigning  for  cause  the  misjoinder  of  debt  and  assumpsit. 

In  support  of  the  demurrer  the  case  of  Dalton  v.  Smith,  2  Smith 
Rep.,  6  IS,  was  cited,  where  the  court  held  a  declaration  containing  counts 
precisely  similar  to  be  bad  ;  and  Lawrence,  Justice,  there  said,  that  the 
counts  laid  with  a  promise  were  counts  in  assumpsit  without  a  breach. 

There  can  be  no  doubt,  that  in  the  case  under  consideration,  the 
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counts  were  intended  to  be  in  debt.    This  is  plainly  seen  from  the  general 
form  and  language  of  the  counts. 

The  damages  are  laid  at  the  conclusion  of  the  declaration  as  in  debt, 
in  a  less  amount  than  the  sum  demanded.  But  in  both  counts  it  is  alleged 
that  the  defendant,  "  in  consideration  thereof,  undertook  and  promised 
to  pay."  This,  under  the  above  authority,  makes  the  counts  assumpsit. 
They  are  counts  in  assumpsit,  without  a  breach.  The  breach  assigned 
in  the  last  count,  which  lays  the  damages  at  two  hundred  dollars,  when 
the  amount  demanded  is  the  sum  of  one  thousand  dollars,  is  wholly 
irregular.     Leave  given  to  the  plaintiff  to  amend  his  declaration. 


DEBTOR  AND  CREDITOR. 

A  debt  may  be  paid  or  extinguished  by  a  third  person  becoming 
responsible  to  the  creditor,  with  the  concurrence  of  the  debtor. 

If  the  creditor,  without  the  knowledge  and  consent  of  the  debtor, 
grants  further  indulgence  to  the  person  so  becoming  responsible,  he  does 
it  at  his  own  peril ;  for  as  between  himself  and  the  debtor,  the  giving 
indulgence,  without  notice,  operates  as  an  agreement  on  his  part  to  look 
to  the  third  person  and  discharge  the  debtor. — M&thew  T.  Logan  v.  John 
S.  Williamson,  3  Ark.  Rep.,  216.     (1842.) 

Buller,  Justice,  puts  this  case — "Suppose  A  owes  B  £100,  and  B 
owes  C  JE100,  and  the  three  meet,  and  it  is  agreed  between  them  that  A 
shall  pay  C  the  JE100,  B's  debt  is  extinguished,  and  C  may  recover  the 
sum  against  A."  The  same  doctrine  is  laid  down  in  Wilson  v.  Coupland, 
5  B.dr  A.,  228.   Chitty  on  Contracts,  581.    Tatlock  v.  Harriss,  3  T.  R.,  180. 

Where  a  creditor,  by  way  of  composition  with  a  debtor  apparently 
in  doubtful  circumstances,  without  any  fraud  or  imposition  on  the  part 
of  the  latter,  agrees  to  relinquish  a  portion  of  his  debt,  in  consideration 
that  the  debtor  will  give  good  security  for  the  remainder,  and  the  debtor 
accordingly  procures  his  friends  to  be  his  sureties,  and  they  are  accepted 
by  the  creditor,  the  creditor  cannot  afterwards  claim  to  be  relieved  from 
his  part  of  the  contract  by  which  he  stipulated  to  release  a  portion  of  the 
debt.  And  the  same  rule  applies  when  the  debtor,  under  a  similar 
agreement,  in  consideration  of  his  creditor's  relinquishing  a  debt  he 
owes  him,  relieves  him  from  responsibilities  as  his  surety  by  substituting 
other  sureties.  The  payment  by  a  debtor,  or  his  own  engagement  to 
pay  a  smaller*  sum,  will  not  discharge  a  debt  for  a  larger  sum,  and  the 
agreement  to  receive  such  smaller  sum  in  satisfaction  is  but  nudum  pac- 
tum ;  but  where  the  undertaking  of  another  person  is  also  given,  this 
forms  a  new,  distinct  and  better  security  for  the  debt,  and  therefore  is  a 
satisfaction  of  the  prior  debt,  when  so  received. — Gunn  v.  McAden,  2 
North  Carolina  Rep.,  p.  79.     (1843.) 

This  was  a  bill  filed  at  Fall  Term,  1838,  of  Caswell  Court  of  Equity. 
The  defendant  answered,  and  replication  to  his  answer  was  entered — de- 
positions were  taken,  and  the  cause  having  been  set  for  hearing,  was  at 
Fall  Term,  1841,  on  the  affidavit  of  the  defendant,  transmitted  to  the 
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Supreme  Court.     The  material  allegations  of  the  parties  and  the  facts 
proved  are  stated  in  the  opinion  delivered  in  this  court. 

Graham  for  the  plaintiff  cites  Buck  v.  Rawlinson,  1  Bro.  Par.  Ca., 
138.  Edxoards  v.  Child,  2  Vee?i.,  727.  East  India  Co.  v.  Atkins,  1  Com., 
348.  Stanley  v.  Toppe,  1  Bro.  Par.  Ca.,  157.  Twistleton  v.  Griffith,  1 
Peere  W.,  310.  Kim  v.  Slukely,  1  £ro.  Par.  Ca.,  191.  Fox  v.  McCreth, 
2  .Bro.  C.  ft.,  400. 

Norwood,  for  the  defendant,  cited  Willis  v.  Jernigan,  2  •tffA-.,  251. 
Gowland  v.  De  Farcia,  17  Fes.,  20,  Smy/A  v.  SroyM,  3  Madd.  C.  R.,  380. 
Turner  v.  Co/?e  Pear  JVay.  Co.,  2  Dtv.  £<?.,  236.  Gunter  v.  Thomas,  1 
/red.  £<?.,   199. 

Bill  dismissed  with  costs. 

Where  one  was  indebted  to  another  for  several  debts,  and  the  debtor 
made  payments,  without  directing  to  which  of  the  debts  they  shall  be 
applied,  and  the  creditor  made  no  particular  application  of  the  payments 
when  received,  there  is  no  settled  rule  that  the  payments  shall  be  applied 
either  according  to  the  presumed  intention  of  the  creditor,  or  according 
to  the  presumed  intention  of  the  debtor,  or  that  the  payments  shall  be 
applied  in  the  manner  most  beneficial  to  the  one,  or  to  the  other,  but  it 
devolves  on  the  court  to  apply  the  payments  according  to  the  justice  of 
the  particular  case,  with  a  view  to  all  its  circumstances. 

In  general,  where  several  debts  are  due,  and  payments  are  made 
without  specific  application  by  either  debtor  or  creditor  at  the  time,  the 
payments  ought  to  be  applied  to  extinguish  the  debts  according  to  priority 
of  time. — Smith  v.  Loyd,  11  Leigh's  Rep.,  512.     (1842.) 


DEBTORS'  COLLUSION  WITH  EXECUTORS  AND  ADMINIS- 
TRATORS. 

Purchases  from  executors  of  the  personal  property  of  their  testator 
are  ordinarily  obligatory  and  valid,  notwithstanding  they  may  be  affected 
with  some  peculiar  trusts  or  equities  in  the  hands  of  the  executors.  For 
the  purchaser  cannot  be  presumed  to  know  that  the  sale  may  not  be 
required,  in  order  to  discharge  the  debts  of  the  testator,  for  which  they 
are  legally  bound  before  all  other  claims. — 2  Fonbl.  Eq.,  B.  2,  ch.  6,  sec. 
2,  and  notes  (k)  and  (/).  Humble  v.  Bill,  2  Vern.  Rep.,  444.  Ewer  v.  Cor- 
bet, 2  P.  Will.,  148.  McLeod  v.  Drummond,  14  Ves.,  359.  S.  C,  17  Ves., 
154,  155  Hill  v.  Simpson,  7  Ves.,  166.  Scott  v.  Tyler,  2  Dick.,  712,  725. 
Newland  in  Contr.,  ch.  36,  p.  512,  513,  514.  Com.  Dig.  Chancery,  4  W., 
29.  Rayner  Sf  Pearsall,  3  John.  Ch.  R.,  578.  This  doct.ine  was  over- 
thrown in  the  case  of  Humble  v.  Bill  (or  Savage),  upon  appeal  to  the 
House  of  Lords. —  I  Bro.  Pari.  Cas.,  71.  It  was,  however,  re-asserted 
in  Ewer  v.  Corbet,  2  P.  Will.,  148.  Nugent  v.  Clifford,  1  Atk.,^63.  El- 
liot v.  Merry  man,  2  Atk.,  42.  Ithell  v.  Beame,  1  Ves.  R.,  215.  Meade  v. 
Lord  Orrery,  3  Jltk.,  235.  Dickenson  v.  Lockyer,  4  Ves.,  36.  Hill  v. 
Simpson,  7  Ves.,  152.  Taylor  v.  Hawkins,  8  Ves.,  209.  McLeod  v.  Drum- 
mond, 14  Ves.,  352.     S.  C,  17  Ves.,  153.     In  this  last  case  the  whole  of 
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the  authorities  were  examined  at  large  by  Lord  Eldon,  and  commented 
on  with  his  usual  acuteness.  See  also,  Andrews  v.  Wrigley,  4  Bro.  Ch 
R.,  125.  But  if  the  purchaser  knows  that  the  executor  is  wasting  and 
turning  the  testator's  estate  into  money,  the  more  easily  to  run  away 
with  it,  or  for  any  other  unlawful  purpose,  he  will  be  deemed  particeps 
criminis,  and  his  purchase  set  aside  as  fraudulent. — Worsley  v.  De  Mattos, 
1  Burr.,  475.  Ewer  v.  Corbel,  2  P.  Will,  148.  Meade  v.  Lord  Orrery,  3 
Alk.,  235,  237.  Benfield  v.  Solomons,  9  Ves.,  86,  87.  Hill  v.  Simpson, 
7  Fes.,  152.  McLeod  v.  Drummond,  14  Ves.,  359.  S.  C,  17  Ves.,  153. 
Newland  on  Contracts,  ch.  36,  p.  513.  1  Madd.  Ch.  Pr.,  228,  229,  230. 
Dro'ian  v.  Drohan,  1  Ball  v.  Beatt.,  185.  Com.  Big.  Chancery,  4  W.,  28, 
Scott  v.  7yer,  2  5ro.  Ch.  R.,  431.  2  Dzcfc.,  712,  725.  Bonney  v.  Ridgard. 
cited  2  Bro.  C/5.  7?.,  438.  4  £ro.  C^.  #.,  130.  Scott  v.  JVesfoY,  2  Bro.  Ch. 
R.,  641.  S.  C.  2  Cox.  i?.,  183.  The  reason  for  this  diversity  of  doctrine 
has  been  fully  stated  by  Sir  William  Grout: — "  It  is  true,  that  executors 
are  in  equity  mere  trustees  for  the  performance  of  the  will;  yet,  in  many 
respects,  and  for  many  purposes,  third  persons  are  entitled  to  consider 
them  absolute  owners.  The  mere  circumstance  that  they  are  executors, 
will  not  vitiate  any  transaction  with  them,  for  the  power  of  disposition  is 
generally  incident,  being  frequently  necessary.  And  a  stranger  shall 
not  be  put  to  examine  whether,  in  the  particular  instance,  that  power  has 
been  discreetly  exercised.  But  from  that  proposition,  that  a  third  person 
is  not  bound  to  look  to  the  trust  in  every  respect,  and  for  every  purpose, 
it  does  not  follow  that  dealing  with  the  executor  for  the  assets,, lie  may 
equally  look  upon  him  as  absolute  owner,  and  wholly  overlook  his  cha- 
racter as  trustee,  when  he  knows  the  executor  is  applying  the  assets  to 
a  purpose  wholly  foreign  to  his  trust.  No  decision  necessarily  leads  to 
such  a  consequence." — Hill  v.  Simpson,  7  Fes.,  166.  The  same  doctrine 
is  applied  to  the  cases  of  executors  or  administrators  colluding  with  the 
debtors  to  the  estate,  either  to  retain  or  to  waste  the  assets  ;  for  in  such 
cases  the  creditors  will  be  allowed  to  sue  the  debtors  directly  in  equity, 
making  the  executor  or  administrator  a  party  to  the  bill,  although  ordi- 
narily the  executor  or  administrator  only  can  sue  for  the  debts  due  to 
the  deceased. — Holland  v.  Prior,  1  Mylne  Sr  Keen,  240.  Newland  v. 
Champion,  1  Ves.,  106.  Doran  v.  Simpson,  4  Ves.,  651.  Alsager  v.  Row- 
ley, 6  Ves.,  748.  Beckley  v.  Dorrington,  West.  R.,  169.  Story  on  Equity 
Pleadings,  sec.  178  ;  sec.  514.  Burroughs  v.  Elton,  11  Ves.,  29.  Benfield 
v.  Solomons,  9  Ves.,  86.  So,  in  cases  of  collusion  between  a  mortp-ao-or 
and  mortgagee,  a  creditor  or  annuitant  of  the  mortgagor  may  have  a 
right  to  redeem  and  to  call  for  an  account,  although  ordinarily  such  right 
belongs  only  to  the  mortgagor  and  his  heirs  and  privies  in  estate. —  White 
v.  Parnther,  1  Knapp,  179,  229.  Troughton  v.  Binkes,  6  Ves.,  572.  In- 
deed, the  doctrine  may  be  even  more  generally  stated,  that  he  who  has 
voluntarily  concurred  in  the  commission  of  a  fraud  by  another,  shall 
never  be  permitted  to  obtain  a  profit  thereby  against  those  who  have 
been  thus  defrauded. 

It  seems  at  one  time  to  have  been  thought  that  no  person  but  a  cre- 
ditor, or  a  specific  legatee  of  the  property,  could  question  the  validity  of 
a  disposition  made  of  assets  by  an  executor,  however  fraudulent  it  might 
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be.  But  that  doctrine  is  so  repugnant  to  true  principles  that  it  could 
scarcely  be  maintained,  whenever  it  came  to  be  thoroughly  sifted. — 
Meade  v.  Lord  Orrery,  3  jStk.t  235  ;  14  Ves.,  361  ;  17  Ves.,  169.  It  is  now 
well  understood  that  pecuniary  and  residuary  legatees  may  question  the 
validity  of  such  a  disposition  ;  and,  indeed,  residuary  legatees  stand  upon 
a  stronger  ground  than  pecuniary  legatees  generally  ;  for,  in  a  sense, 
they  have  a  lien  on  the  fund,  and  may  go  into  equity  to  enforce  it  upon 
the  fund. — Hill  v.  Simpson,  7  Ves.,  152.  McLeod  v.  Drummond,  14  Ves., 
359.  S.  C,  17  Ves.,  169.  Bonney  v.  Redgard,  cited  2  Bra.  Ch.  R.,  438. 
4  Bro.  Ch.  R.,  130.     17  Yes.,  165. 

To  affect  a  sale  or  other  transaction  of  an  executor  attempting  to 
bind  the  assets,  so  as  to  let  in  the  claim  of  creditors  and  others  who  are 
principally  interested,  there  must  be  some  fraud,  or  collusion,  or  miscon- 
duct between  the  parties. — Hill  v.  Simpson,  7  Ves.,  152.  JS'ugent  v.  <^if- 
ford,  1  Jlik.,  463,  cited  4  Bro.  Ch.  R.,  136,  and  17  Ves.,  160,  163.  Andrew 
v.  Wrigley,  4  Bro.  Ch.  R.,  125.  Meade  v.  Lord  Orrery,  3  Atk.,  235,  238, 
239.  McLeod  v.  Drummond,  14  Ves.,  355  ;  17  Ves.,  154,  168,  169,  170,  171. 
A  mere  secret  intention  of  the  executor  to  misapply  the  funds,  unknown 
to  the  other  party  dealing  with  him,  or  a  subsequent  unconnected  mis- 
application of  them,  will  not  affect  the  purchaser.  He  must  be  cog- 
nizant of  such  intention,  and  designedly  aid  or  assist  in  its  execution. 
McLeod  v.  Drummond,  14  Ves.,  355.  S.  C,  Ves.,  154,  158,  169,  170,  171. 
Andrew  v.  Wrigley,  4  Bro.  Ch.  R.,  125.  Scott  v.  Tyler,  2  Bro.  Ch.,  431. 
2  Dick.  R.,  724.  Keane  v.  Robarts,  4  Madd.  Rep.,  357.  But  in  the  view 
of  Courts  of  Equity  there  is  a  broad  distinction  between  cases  of  a  sale 
or  pledge  of  the  testator's  assets  for  a  present  advance,  and  cases  of 
such  a  sale  or  pledge  for  an  antecedent  debt  of  the  executor. — McLeod 
v.  Drummond,  14  Ves.,  361,  362.  S.  C,  17  Ves.,  154,  155,  158  to  168, 
170,  171.  Hill  v.  Simpson,  7  Ves.,  152,  for  in  the  latter  case  the  parties 
must  be  generally  understood  to  co-operate  in  a  misapplication  of  the 
assets  from  their  proper  purpose,  unless  that  inference  is  repelled  by  the 
circumstances. — See  Mr.  Roscoe's  learned  note  to  Whale  v.  Booth,  4 
Doug.  R.,  47,  note  (66.) 

The  general  doctrine  now  maintained  by  the  Courts  of  Equity  upon 
this  subject  cannot  be  better  summed  up,  than  it  is  by  a  learned  judge 
(Sir  John  Leach),  in  an  important  case. — Keane  v.  Robarts,  4  Madd.  Rtp. 
357,  358.  See  also  Ram.  on  Assets,  ch.  37,  §  4,  p.  484.  2  Fonbl.  Eq.  B. 
2,  ch.  6,  §  2  (/).  Walkins  v.  Cheep,  2  Sim.  &  Stu.,  205.  "  Every  person" 
(said  he)  "  who  acquires  personal  assets  by  a  breach  of  trust  or  a  devas- 
tavit by  the  executor,  is  responsible  to  those  who  are  entitled  under  the 
will,  if  he  is  a  party  to  the  breach  of  trust.  Generally  speaking,  he 
does  not  become  a  party  to  the  breach  of  trust  by  buying,  or  receiving, 
as  a  pledge  for  money  advanced  to  the  executor  at  the  time,  any  part  of 
the  personal  assets,  whether  specifically  given  by  the  will  or  otherwise  ; 
because  this  sale  or  pledge  is  held  to  be  prima  facie  consistent  with  the 
duty  of  an  executor.  Generally  speaking,  he  does  become  a  party  to 
the  breach  of  trust  by  buying  or  receiving  in  pledge  any  part  of  the 
personal  assets,  not  for  money  advanced  at  the  time,  but  in  satisfaction 
of  his  private  debt ;    because  this  sale  or  pledge  is  prima  facie  inconeis- 
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tent  with  the  duty  of  an  executor.  I  preface  both  of  these  propositions 
with  the  term 'generally  speaking-,'  because  they  both  seem  to  admit 
of  exceptions."  And  it  may  be  added,  that  whenever  there  is  a  misap- 
plication of  the  personal  assets,  and  the  assets  of  their  proceeds  can  be 
traced  into  the  hands  of  any  persons  affected  with  notice  of  such  misap- 
plication, then  the  trust  will  attach  upon  the  property  or  proceeds  in 
the  hands  of  such  persons,  whatever  may  have  been  the  extent  of  such 
misapplication  or  conversion. — See  Ram.  on  Assets,  ch.  37,  §  4,  p.  491, 
492.  Adair  v.  Shaw,  1  Sch.  Sr  Lefr.,  261,  262.  The  same  principle 
may  be  farther  illustrated  by  the  cases  already  mentioned,  when  credi- 
t  >rs  and  others  are  permitted  to  sue  the  debtors  of  the  deceased,  when 
they  collude  with  the  executor  or  administrator,  although  they  are  not 
suable  except  by  the  executor  or  administrator. — Lord  Brougham  in 
Holland  v.  Prior  (7  Mylne  Sf  Keene,  240),  said,  "  although  the  general 
principle  of  the  Court,  for  preventing  multiplicity  of  suits  and  avoiding 
circuity  of  proceeding,  is  to  bring  all  the  parties  concerned  in  the  sub- 
ject matter  before  it,  and  to  adjudicate  once  for  all  among  them;  and 
although  this  would  lead,  in  administering  the  assets  of  deceased  persons, 
^_  to  going  beyond  the  personal  representatives  following  the  estate  of 
the  deceased,  and  taking  note  of  his  credits,  and  consequently  bringing 
iorward  his  debtors  ;  yet  the  practice  of  this  Court  has  prescribed 
bounds  to  the  inquiry ;  and  accordingly,  the  rule  is  to  stop  short  at  the 
personal  representatives,  unless  where  there  is  insolvency  or  where 
other  parties  stand  in  such  relation  to  the  deceased,  or  his  estate-,  or  his 
representative,  that  they  may  be  said  either  to  have  been  mixed  with  him 
and  his  affairs  during  his  lifetime,  or  to  have  aided  his  representative 
af^er  his  decease  in  withdrawing  his  estate  from  his  creditors,  or  to  have 
undertaken  more  directly  quasi  representative  of  him." — Story  on  Eq. 
Pleadings,  sec.  178,  sec.  514.  Kewland  v.  Champion,  I  Ves.,  106.  Dor<in 
v.  Simpson,  4  Fes.,  651.  Alsager  v.  Rowley,  6  Ves.,  748.  Beckley  v.  Dor- 
ringion,  Wes.  Rep.,  169.  White  v.  Parnther,  1  Knapp  R.,  179, 229.  Trough- 
ton  v.  Binkes,  6  Ves.,  572. 
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All  deeds  are  to  be  construed  favorably  and  as  near  the  intention  of 
the  parties  as  possible,  consistently  with  the  rules  of  law.  The  construc- 
tion ought  to  be  put  on  the  entire  deed,  and  every  part  of  it,  for  the 
whole  deed  ought  to  stand  together,  if  practicable,  and  every  sentence 
and  word  of  it  be  made  to  operate  and  take  effect.  If  two  clauses  in  a 
deed  stand  in  irreconcilable  contradiction  to  each  other,  the  first  clause 
shall  prevail,  and  the  latter  be  regarded  as  inoperative  ;  and  the  law  will 
construe  that  part  of  a  deed  to  precede  which  ought  to  take  precedence, 
no  matter  in  what  part  of  the  instrument  it  may  be  found.  All  deeds 
shall  be  taken  most  strongly  against  the  grantor.  If  in  a  conveyance 
the  grantor  fails  to  describe  the  thing  intended  to  be  granted,  with  suffi- 
cient certainty  to  ascertain  its  identity,  the  grantee  takes  nothing,  by 
reason  of  the  uncertainty  of  the  grant.  The  most  general  and  usual 
44 
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terms  of  description  employed  in  deeds  to  ascertain  the  thing  granted, 
are,  first,  quantity  ;  second,  course  and  distance;  and  third,  artificial  or 
natural  objects  and  monuments.  And  whenever  a  question  arises  as  to 
the  description,  the  terms  or  objects  most  certain  and  material  will 
govern.  Therefore,  quantity  yields  to  course  and  distance  ;  and  course 
and  distance  to  artificial  and  natural  objects. 

If  in  a  conveyance  there  are  certain  particulars  once  sufficiently  as- 
certained, which  designate  the  thing  intended  to  be  granted,  the  addition 
of  a  circumstance  false  or  mistaken,  will  not  frustrate  the  grant.  But 
when  the  description  of  the  estate  intended  to  be  conveyed  includes 
several  particulars,  all  of  which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass  except  such  as  agrees  to  every  part  of 
the  description.  Where  there  is  error  in  the  principal  description  of  the 
thing  intended  to  be  granted,  though  there  be  no  error  in  the  addition, 
nothing  will  pass.  When  lands  are  first  described  generally,  and  after- 
wards a  particular  description  is  added,  that  will  restrain  and  limit  the 
general  description. — Dorr  ex  dem.  Phillips'  heirs  v.  Porter,  3  Ark.,  p.  18. 
(1842.) 

A  deed  executed  by  a  master  under  a  decree  of  foreclosure  in  chan- 
cery, passes  the  title  to  the  purchaser  at  the  moment  of  delivery,  though 
the  report  of  sale  be  not  made  and  confirmed  until  some  time  afterward. 
—Fuller  v.  Van  Geesen,  4  IHlPs  Rep.,  p.   171.  (1843.) 

A  mistake  in  a  deed,  proved  by  parol  evidence  in  corroboration  of 
written  evidence,  may  be  rectified.  Secus  semble,  where  the  whole  evi- 
dence is  parol,  and  the  defendant  denies  the  existence  of  the  mistake. 

The  mistake  must  be  proved  to  the  clear  satisfaction  of  the  Court. 

Proof  of  a  mistake  on  the  part  of  the  parties  on  one  side  only  of  a 
contract  will  not  be  sufficient  to  justify  altering  the  rights  of  the  parties, 
under  the  contract,  though  it  maybe  sufficient  in  order  to  rescind  the 
contract  altogether. 

The  defendant  is  entitled  to  an  inquiry  as  to  the  existence  and  na- 
ture of  all  written  documents  bearing  upon  the  question,  and  deposed  to 
be  in  existence,  but  not  produced. — Mortimer  v.  Shortall,  1  Connor  £f 
Lawson's  Rep.,  p.  417.  (1842.) 


DELIVERY    ITP    OF    SPECIFIC    CHATTELS. 

Courts  of  Equity  ordinarily,  in  cases  of  chattels,  will  not  interfere  to 
decree  a  specific  delivery,  because  by  a  suit  of  law  a  full  compensation 
may  be  obtained  in  damages,  although  the  thing  itself  cannot  be  specifi- 
cally obtained  ;  and  where  such  a  remedy  at  law  is  perfectly  adequate  and 
effectual  to  redress  the  injury,  there  is  no  reason  why  Courts  of  Equity 
should  afford  any  aid  to  the  party. — Buxton  v.  Lister,  3  Atk.,  383.  Mitf. 
PL  Eg.,  by  Jeremy,  1 18,  119.      1  Madd.  Ch.  Pr.,  184,  295,  320. 

But  there  are  cases  of  personal  goods  and  chattels  in  which  the 
remedy  at  law  by  damages  would  be  utterly  inadequate,  and  leave  the 
injured  party  in  a  state  of  irremediable  loss.  In  all  such  cases,  Courts 
of  Equity  will  interfere  and  grant  full  relief,  by  requiring  a  specific  de- 
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livery  of  the  thing  which  is  wrongfully  withheld.  This  may  occur  where 
the  thing  is  of  a  peculiar  value  and  importance,  and  the  loss  of  it  cannot 
be  fully  compensated  in  damages,  when  withheld  from  the  owner:  and 
then  relief  will  be  granted  in  equity. — Jeremy  Eq.  Juris.,  b.  3,  pt.  2,  ch.  4, 
s.  2,  p.  467.  Mitf  Eq.  PL,  by  Jeremy,  117.  Cooper  Eq.  PL,  132.  Fells 
v.  Read,  3  Ves.  Jr.,  70.  Walwyn  v.  Lee,  9  Ves.,  33.  1  Madd.  Ch.  Pr., 
190,  320.  Cooper  Eq.  PL,  132.  Thus  where  the  lord  of  a  manor  was 
entitled  to  an  old  altar  piece,  made  of  silver,  and  remarkable  for  a  Greek 
inscription,  and  dedication  to  Hercules,  as  treasure  trove  within  his 
manor,  and  it  had  been  sold  by  a  wrong  doer,  it  was  decreed  to  be  de- 
livered up  to  the  lord  of  the  manor,  as  a  matter  of  curious  antiquity, 
which  could  not  be  replaced  in  value,  and  which  might  by  being  defaced 
become  greatly  depreciated.  —  Somerset  v.  Cookson,  3  P.  Will.,  390.  So 
where  an  estate  was  held  by  the  tenure  of  a  horn,  and  a  bill  was  brought 
by  the  owner  to  have  it  delivered  up  to  him,  it  was  held  maintainable, 
for  it  constituted  an  essential  muniment  of  his  title.  —Pusey  v.  Pusey, 
1  Vern.,  273.  The  same  principle  applies  to  any  other  chattel  whose 
principal  value  consists  in  its  antiquity,  or  its  being  the  production  of 
some  distinguished  artist,  or  its  being  a  family  relic,  or  ornament,  or  heir- 
loom :  such,  for  instance,  as  ancient  gems,  medals,  and  coins,  ancient 
statues  and  busts,  paintings  of  old  and  distinguished  masters,  and  even 
those  of  a  modern  date,  having  a  peculiar  distinction  and  value  ;  family 
pictures  and  portraits,  and  ornaments,  and  other  things  of  a  kindred 
nature.—  Fells  v.  Reed,  3  Ves.,  jr.,  70.  Lloyd  v.  Loring,  6  Ves.,  773,  779. 
Lowther  v.  Lowther,  13  Ves.,  95.  Pcarne  v.  Lisle,  AmbL,  77.  Macclesfield 
v.  Davis,  3  Ves.  Sr  B.,  16,  17,  18.  Mntbrown  v.  Thornton,  10  Ves.,  163. 
Arundell  v.  Phipps,  10  Ves.,  140,  148.  There  are  other  cases  where 
Courts  of  Equity  have  interfered  to  decree  a  specific  delivery  of  chattels 
under  an  agreement  of  sale,  or  for  an  exclusive  possession  and  enjoy- 
ment for  a  term  of  years.  But  all  these  cases  stand  upon  very  peculiar 
circumstances,  where  the  nature  of  the  remedy  at  law  is  inadequate  to 
complete  redress,  or  where  some  other  ingredients  of  equity  jurisdiction 
are  mixed  up  in  the  transaction.  Such  is  the  necessity  of  interference 
to  prevent  multiplicity  of  suits  or  irreparable  mischief.— Nutbrovm  v. 
Thornton,  10  Ves.,  159,  161,  163.  Buxton  v.  Lister,  3  Atk.,  383,  384,  385. 
Thompson  Sr  Harcourt,  2  Bro.  Pari.  R.,  415.  Arundell  v.  Phipps,  10 
Ves.,  139,  148.  Mitf;  Eq.  PL,  by  Jeremy,  119  Sr  notes.  Lloyd  v.  Loring, 
6  Ves.,  773.  1  Madd.  Ch.  Pr.,  186  to  190.  Thus,  for  instance,  where  on 
the  dissolution  of  a  partnership,  an  agreement  was  made  that  a  particu- 
lar book  used  in  the  trade  should  be  considered  the  exclusive  property 
of  one  of  the  partners,  and  that  a  copy  of  it  should  be  given  to  the  other ; 
a  specific  performance  oi  the  agreement  was  decreed  as  to  the  copy,  for 
it  is  clear  that  at  law  no  adequate  redress  could  be  obtained. — Lingan  v. 
Simpson,  1  Sin.  Sr  Stu.,  600.  See  also  Jervis  v.  White,  7  Ves.,  414. 
JSeuman  v.  Miluer,  2  Ves.,  jr.,  483.  Smith  v.  Carll,  5  John.  Ch.  R.,  118, 
119.  Nutbrown  v.  Thornton,  10  Ves.,  159.  JS"euland  on  Contracts,  ch.  6, 
92,  93.  These  cases,  as  has  been  before  suggested,  all  proceed  upon  the 
same  principle  of  quid  thnet,  and  the  danger  of  irreparable  mischief. — 
Ward  v.  Buckingham,  cited  10  Ves.,  16 J. 
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DIVORCE. 

In  the  West  India  colonies,  except  British  Guiana,  St.  Lucia, 
and  Trinidad,  there  exists  no  authority  in  any  judicial  tribunal  to  enter- 
tain a  suit  for  a  divorce,  nor  does  the  parent  state  permit  their  legisla- 
tures to  grant  it.  It  is  an  instruction  to  Governors  of  Colonies  not  to 
give  their  assent  to  any  act  of  the  other  two  branches  of  the  legislature 
for  dissolving  a  marriage.  Neither  is  there  any  court  having  authority 
to  grant  separations  a  mensa  et  thoro.  In  consequence  of  this  defect  of 
jurisdiction,  the  Courts  of  Chancery  of  Barbadoes  and  Jamaica  have  en- 
tertained suits,  and  granted  maintenance  to  a  wife,  living  apart  from  her 
husband,  in  consequence  of  the  conduct  of  the  latter,  when,  without  that 
interposition,  she  would  be  destitute  of  the  means  of  support. — 1  Surge, 
Com.  oa  Col.  Sr  For.  Law,  660. 

In  Nova  Scotia,  a  power  was  vested  in  the  Governor  and  Council, 
of  dissolving  marriages  for  adultery,  cruelty,  wilful  desertion,  and  with- 
holding necessary  maintenance  for  three  years  together  ;  but  by  a  sub- 
sequent statute  this  power  has  been  confined  to  cases  of  adultery  and 
cruelty. — Nova  Scotia  Lata,  32  Geo.  2,  c.  17.      1  Geo.  3,  c.  7. 

In  New  Brunswick,  the  power  of  granting  divorces  from  the  bond  of 
matrimony,  and  a  separation  from  bed  and  board,  is  also  vested  in  the 
Governor  and  Council. — Laws  of  New  Brunsvick,  31  Geo.  3,  c.  5. 

In  St.  Lucia,  and  Lower  Canada,  divorces  are  governed  by  the  law 
of  France,  as  it  existed  before  the  Revolution. — 1  Burge%  Com.  on  Col.  Sr 
For.  Law,  661. 

In  Mauritius,  divorces  are  granted  under  the  Code  Civil. —  1  Burge, 
Com.  on  Col.  Sr  For.  L.'jw,  661. 

In  Trinidad,  the  marriage  cannot  be  dissolved,  but  a  separation  a 
mensa  et  thoro  is  grantable  for  those  causes  which  are  authorized  by  the 
canon  law. — Febrero,  torn.  1,  tit.  2,  c.  1,  s.  13. 

In  British  Guiana,  the  Cape  of  Good  Hope,  and  Ceylon,  divorces 
are  governed  .by  the  law  of  Holland. —  1  Burge,  Com.  on  Col.  Sr  For. 
Law,  661. 

In  Scotland, whatever  may  have  been  the  state  of  its  law  at  an  earlier 
period,  it  is  now  the  clearly  established  law  of  that  kingdom,  that  mar- 
riages are  dissoluble,  by  judicial  sentence  on  the  ground  of  adultery  and 
non-adherence,  and  the  parties  may  lawfully  marry  again  with  any  other 
person,  not  within  the  prohibited  degrees  of  propinquity,  except  the 
party  with  whom  the  adultery  was  committed. 

In  cases  of  cruelty,  or  maltreatment,  sentences  of  separation  a 
mensa  et  thoro  may  also  be  awarded. — Jicts  of  1551,  c.  19  ;  1563,  c.  74  ; 
1573,  c.  55  ;  1592,  c.  117,  and  1600,  c.  20.  Stair,  b.  1,  tit.  4,  s.  7.  Ersk.f 
b.  1,  tit.  6,  s.  43,  44.  McKenzie,  I  ol.  2,  b.  1,  tit.  6,  sec.  last.  Ferg.  Rep., 
282.  Bankton,  b.  1,  tit.  5,  n.  42,  etseq.  Colquhoun,  March  7,  1804.  Diet. 
Jlppend.  Hvsb.  Sr  Wife. 

The  original  jurisdiction  in  granting  divorces,  subject  to  revision 
by  the  Court  of  Sessions,  and  ultimately  by  the  House  of  Lords,  was 
vested  in  the  Commissaries,  until  by  a  recent  statute  it  was  transferred 
to  the  Court  of  Sessions.— 11  Geo.  4  Sr  1  Wm.  4th,  c.  69,  s.  31,  33, 
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On  the  restoration  of  the  Bourbon  family,  the  law  of  the  8th  May, 
1810,  was  passed,  by  which  divorce  was  abolished.  It  was  provided  that 
all  existing  demands  and  suits  for  divorce,  for  definite  cause,  .should  be 
converted  into  demands  and  suits  for  separation  of  person,  and  all  judg- 
ments and  sentences,  remaining  unexecuted  by  reason  of  the  non-pro- 
nouncing of  divorce  by  the  civif  officer,  conformably  to  Articles  227,  265, 
and  266,  of  the  Civil  Code,  should  be  restricted  in  their  effects  to  those 
of  separation  merely. 

It  is  also  ordained  that  all  steps  taken  to  effect  divorce,  by  mutual 
consent,  should  be  void,  and  judgments  or  sentences  rendered  in  such 
case,  and  not  followed  by  the  pronouncing  of  divorce,  were  to  be  con- 
sidered as  not  having  been  given  in  the  same  manner,  as  in  Article  294. 
— 1  Burge,  Com.  on  Col.  &?  For.  Law,  648. 

The  Protestant  states  of  Europe  did  not  admit  marriage  to  be  a 
sacrament,  nor  did  they  adopt  the  doctrine  of  its  indissolubility. 

By  the  law  of  Holland,  the  marriage  might  be  dissolved,  but  it  re- 
cognized only  two  grounds  for  such  dissolution  ;  the  one  was  the  adultery 
of  the  husband  or  wife,  and  the  other  was  the  wilful  and  malicious 
desertion  by  the  one  or  the  other. 

Although  divorce  was  confined  to  these  two  causes,  yet  others  which 
fairly  come  within  the  reason  of  them  have  been  held  sufficient,  as  the 
commission  of  an  unnatural  crime  and  perpetual  imprisonment. — H.  JSood- 
kirk,  Diss,  de  Matrim.,  obturpef  acinus  jure  solvendus,  Van  der  Linden,  89. 

Besides  a  divorce,  which  dissolves  the  marriage,  that  was  also 
admitted,  by  which  the  parties  were  separated  from  each  other,  *br  as  it 
is  termed,  from  bed,  board,  cohabitation,  and  goods.  It  was  obtained 
on  the  grounds  which  the  canon  law  sanctions. 

Neither  divorce  can  be  effected  by  the  mere  private  agreement  of 
the  parties,  but  must  be  awarded  by  judicial  sentence,  after  the  party  has 
been  duly  summoned,  and  satisfactory  proof  of  the  cause  on  which  it  is 
sought  has  been  adduced. 

When  the  marriage  was  dissolved,  for  either  of  the  two  preceding 
causes,  it  was  universally  admitted  that  the  innocent  party  might  again 
marry,  but  the  guilty  party,  it  has  been  said,  could  not  marry  so  long  as 
the  innocent  party  remained  unmarried.  —  Sanchez,  de  Matrim.,  lib.  10, 
disp.  2.  Christin,  vol.  III.,  decis.  188,  n.  3.  Gudelin,  de  Jure  Noviss., 
lib.  1,  c.  10,  vers.  Haec  sufficiant.  Politic  Ordinal.  Hall,  art.  18.  Zeland, 
art.  33.  Rittershus,  de  diff.  Jur.  Civil,  et  Canon.,  lib.  2,  c.  8,  9.  Beza  de 
Divort.  Ames,  de  Casib.  Conscient.,  lib.  5,  c.  38.  Qucest.  2,  Geneveus 
Ordinat.  EccUs.,  art.  145,  146.  Schneidewin.  ad  tit.  Inst,  de  Nupt.  Rubric 
de  Divort.,  n.  35.  Joac.  Beust.  de  Matrim.,  part  2,  c.  24,  27,  et  seq.  Carpo 
Jurisp.  Consist.,  lib.  2,  tit.  11,  def  190.  Sande,  lib.  2,  tit.  6,  def.  1.  Wesen- 
beck.  Parat.ff.  de  Divort.,  n.  11.  Carpo.  Def.  Cons.,  lib.  2,  tit.  11,  def. \91. 
192.  Groeneweg.  de  Legib.  Abro.  ad  1,  g.  Cod.  de  Re-pud.,  n.  5.  Brouwer, 
de  Jure  Con.,  lib.  2,  c.  18,  n.  12.  B.  Monner,  Tract  de  Matrim.,  c.  8. 
Bynk.  Qucesf.,  Jur.  Priv.,  lib.  2,  c.  9.  Leyser,  Medit.  Spec,  316.  There 
seems  to  be  no  law  by  which  this  proposition  is  established.  The  prohi- 
bition which  does  exist,  prevents  the  guilty  party  from  marrying  the  per- 
son with  whom  the  adultery  was  committed. 
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By  the  Prussian  code  the  marriage  may  be  dissolved  for  adultery 
(ehelrtich)  committed  by  either  party,  and  for  sodomy,  or  such  other 
unnatural  crimes.  —  Pruss.  Code,  8.  670,  672. 

It  is  do  bar  to  the  husband's  suit  for  a  divorce  on  account  of  his  wife's 
adultery,  that  he  has  also  been  guilty  of  adultery. — Pruss.  Code,  s.  671. 

An  illicit  intimacy,  from  which  a  strong  presumption  may  arise  of 
the  marriage  vow  having  been  broken,  is  also  a  ground  for  divorce. — 
Pruss.  Code,  s.  673. 

It  may  also  be  obtained  on  account  of  wilful  desertion,  or  of  the 
obstinate  and  continued  refusal  of  the  marriage  rights,  which  is  consi- 
dered in  the  same  light  as  wilful  desertion. — Pruss.  Code,  s-  667  &  694-. 

A  spouse,  who  by  his  conduct  during  or  after  cohabitation,  prevents 
the  proper  object  of  marriage  from  being  accomplished,  entitles  the 
other  party  to  sue  for  a  divorce. — Pruss.  Code,  s.  695. 

For  mere  verbal  offences  and  threats,  and  for  trifling  acts  of  vio- 
lence, married  people  in  the  lower  ranks  cannot  obtain  a  divorce. — 
Pruss.  Code,  s.  701. 

Among  the  middle  and  higher  ranks  also,  divorces  can  only  be 
granted,  if  the  offending  spouse  is  obstinately  and  repeatedly  guilty  of 
verbal  or  personal  injury  without  the  strongest  provocation. — Pruss. 
Code,  s.  702. 

Incompatibility  of  temper  and  quarrelsome  disposition  are  causes 
of  divorce,  if  they  rise  to  such  a  height  as  to  endanger  the  life  or  the 
health  of  the  innocent  party. — Pruss.  Code,  s.  703. 

If  a  spouse,  by  intentional  unlawful  transactions,  endangers  the  life, 
honor,  office,  or  trade  of  the  other  party;  or  commences  an  ignominious 
employment,  the  other  can  sue  for  divorce. — Pruss.  Code,  s.  706,  707. 

In  so  far  as  a  difference  of  religious  faith  is,  from  the  beginning, 
an  obstacle  to  marriage,  in  like  manner  will  a  change  of  religion  by 
one  of  the  spouses  during  the  marriage,  give  legal  ground  to  the  other  to 
sue  for  a  divorce. — Pruss.  Code,  s.  7i5. 

Marriages,  where  there  are  no  children,  can  be  dissolved  by  mutual 
consent,  if  there  is  no  reason  to  suspect  levity,  precipitation,  or  compul- 
sion on  either  side. — Pruss.  Code,  s.  716. 

But  with  the  exception  of  this  case,  a  marriage  cannot  be  dissolved 
for  alleged  dislike,  if  this  cannot  be  supported  by  just  cause. — Pruss. 
Code,  s.  717. 

Nevertheless  the  judge  is  permitted,  in  particular  cases,  to  dissolve 
the  marriage,  where  it  appears  to  him  that  the  dislike  is  so  strong  and 
deeply  rooted,  that  all  hopes  of  a  reconciliation,  or  obtaining  the  object 
of  marriage,  are  at  an  end. — Pruss.  Code,  .v.  718. 

It  is  left  entirely  to  the  conscience  and  religious  principles  of  a 
divorced  spouse,  to  make  use  of  the  dissolution  of  the  former  marriage  to 
contract  a  new  one. — Pruss.  Code,  s.  736. 

But  if  circumstances  occur  during  the  divorce,  making  a  second 
marriage  with  a  specified  person  improper,  then  such  married  person  can 
only  be  permitted  to  re-rnarry  at  all  by  virtue  of  a  special  license. — 
Pruss.  Code,  s.  737. 

But  this  permission  must  be  granted,  of  course,  by  the  judge  who 
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has  pronounced  the  divorce,  when  it  does  not  appear  from  the  proceed- 
ings in  the  process  of  divorce,  that  the  person  ■vhom  the  divorced  party- 
wishes  to  marry,  is  the  same  person  to  whom  the  interdict  applies. — 
Pruss.  Code,  s.  738. 

These  extracts  are  made  from  the  New  Prussian  Code,  entitled 
Jllgemeine's  Landvicht  fur  die  Preussischm  Staaten  (General  Code  of 
Common  Law  for  the  Prussian  States),  3d  Edition,  Berlin,  1796.  This 
Code  was  prepared  in  the  reign  of  Frederick  William  II..  and  in  a  letter 
patent  from  that  sovereign  to  which  the  great  seal  is  prenxed,  it  is  de- 
clared to  supersede  a  former  collection,  published  in  1791.  as  well  as  all 
laws,  edicts,  and  ordinances,  promulgated  anterior  to  the  present  publi- 
cation, with  the  exception  of  some  peculiar  provincial  usages.  The 
letter  bears  date  the  5th  of  February,  1794,  and  the  new  code  was  to  ac- 
quire the  force  of  law  from  the  1st  of  June  of  that  year.  For  divorce  by 
English  and  American  law,  see  1st  Vol.  of  the  Compendium,  p.  324. 


DOMESTIC  ATTACHMENT. 

A  domestic  attachment  may  issue  upon  a  debt  which  is  not  due  and 
payable,  if  there  be  in  other  particulars  a  sufficient  ground  for  it. 

In  an  action  for  maliciously  suing  out  a  writ  of  domestic  attach- 
ment, it  is  enough  for  the  defence  that  the  suspiciousness  of  the«plain- 
tiff's  conduct  had  made  recourse  to  an  attachment  a  measure  of  reasona- 
ble precaution,  irrespective  of  the  fraudulent  intention  of  the  debtor. 
—M'Cullough  v.  Gris/iobber,  4  Walts  6c  Sergeant's  Rep.,  201.     (1843.) 


DOMICIL.     LEGITIMATION.     MARRIAGE. 

A  Scotch  marriage  can  legitimate  the  previously  born  children  of 
the  married  persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real 
estate  in  Scotland. 

The  child  of  a  Scotchman,  though  born  in  England,  becomes  legiti- 
mate, for  all  civil  purposes,  in  Scotland,  by  the  subsequent  marriage  of 
the  parents  in  Eigland,  if  the  domicil  of  the  father  was,  and  continued 
throughout  to  be,  Scotch.  Neither  the  place  of  the  marriage  nor  the 
place  of  the  birth  of  the  child  will,  under  such  circumstances,  affect  the 
staus  of  the  child. 

In  matters  to  be  determined  by  the  domicil  of  the  parties,  it  is  a 
principle  of  law  that  the  domicil  of  origin  must  prevail  until  the  party 
has  not  only  acquired  another,  but  has  manifested  and  carried  into  exe- 
cution an  intention  of  abandoning  his  former  domicil,  and  acquiring 
another  as  his  sole  domicil. 

In  order  to  acquire  a  domicil,  there  must  be  actual  residence  in 
the  place  chosen,  which  must  be  the  principal  and  permanent  residence 
of  the  party. 

By  marriage  the  domicil  of  the  husband  becomes  that  of  the  wife. 
In  1796  a  Scotch  gentleman  of  fortune  came  with  his  regiment  into  Eng- 
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land,  bringing  with  him  a  young  Scotchwoman,  then  in  a  state  of  preg- 
nancy. Her  child  was  born  in  England,  and  he  gave  the  usual  bond  to 
indemnify  the  parish  against  the  changeability  of  the  infant.  The  young 
woman  continued  to  reside  with  him,  and  had  other  children  by  him, 
and  in  each  instance  a  similar  bond  was  given.  His  regiment  was  dis- 
banded, and  he  was  then  returned  to  Parliament  as  member  for  a  Scotch 
county.  He  took  a  house,  for  the  purpose  of  the  children's  education, 
in  Penrith  in  Cumberland,  and,  when  not  in  London  attending  his  Parlia- 
mentary duties,  was  frequently  staying  at  Penrith.  In  1808  he  executed 
a  marriage  contract,  in  which  he  was  described  as  u  of  Logan"  (Scot- 
land), of  the  one  part ;  and  she  was  described  as  "  M.  K."  (her  maiden 
name),  "  residing  at  Penrith,  Cumberland,  South  Britain,  of  the  other 
part." 

No  other  ceremony  of  marriage  took  place,  but  he  shortly  after- 
wards carried  her  to  Scotland  and  introduced  her  and  the  children  as  his 
wife  and  children.  Held,  that  he  had  not  lost  his  Scotch  domicil ;  that 
his  marriage  was  a  Scotch  marriage,  and  that  his  children  were  conse- 
quently entitled  to  succeed  as  heirs  to  Scotch  estate. — Countess  of  Dal- 
housie  v.  McDouall,  7  Clark  $  Finnelly^s  Rep.,  81?.     (1842.) 


DOMICIL NATIONAL. 

By  the  term  "  domicil,"  in  its  ordinary  acceptation,  is  meant  the 
place  where  a  person  lives  or  has  his  home.  In  this  sense,  the  place 
where  a  person  has  his  actual  residence,  inhabitancy,  or  commorancy, 
is  sometimes  called  his  domicil.  In  a  strict  and  legal  sense,  that  is 
properly  the  domicil  of  a  person  where  he  has  his  true,  fixed,  perma- 
nent home,  and  principal  establishment,  and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning  (animus  revertendi). — Dr.  Lie- 
ber's  Encyc.  Jlmeric,  art.  Domicil.  The  French  jurists  have  defined 
domicil  to  be  the  place  where  a  person  has  his  principal  establishment. 
Thus  Denizart  says  :  "  The  domicil  of  a  person  is  the  place  where  a  per- 
son enjoys  his  rights,  and  establishes  his  abode,  and  makes  the  seat  of  his 
property."  Le  domicile  est  le  lieu  oil  un  personne,  jouissant  de  ses  droits, 
etablit  sa  demeure  et  la  siege  de  sa  fortune. — Denizart,  art.  Domicil. 

The  Encyclopedists  say,  "  That  it  is,  properly  speaking,  the  place 
where  one  has  fixed  the  centre  of  his  business."  C'est,  it  proprement  par- 
ler,  rendroit  ou  Von  a  place,  le  centre  de  ses  affaires. — Encyclop.  Moderne. 
art.  Domicil.  Pothier  says  :  "  It  is  the  place  where  a  person  has  esta- 
blished the  principal  seat  of  his  residence  and  of  his  business."  Cest  le 
lieu  ou  un  personne  a  etabli  la  sirge  principals  de  sa  demeure  et  de  ses  affaires. 
—  Pothier,  Introd.  Gin.  Cout.  d'Orleans,  ch.  1,  sec.  1,  art.  8.  And  the 
modern  French  Code  declares,  that  the  domicil  of  every  Frenchman,  as 
to  the  exercise  of  civil  rights,  is  the  place  where  he  has  his  principal 
establishment ;  (est  le  lieu  ou  il  a  son  principal  itablissement). — Cod.  Civ., 
art.  102.  See  also  Alerlin,  Re.pert.,  art.  Domicil.  Two  things  must  con- 
cur to  constitute  domicil :  first,  residence  ;  and,  secondly,  the  intention 
of  making  it  the  home  of  the  party.     There  must  be  the  fact,  and  the 
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mtent;  for,  as  Pothier  has  truly  observed,  "a  person  cannot  establish  a 
domicil  in  a  place,  except  it  be  animo  et  facto.'''' — Pothier,  Cout.  d'Or- 
leans,  ch.  1,  sec.  1,  art.  9.  See  Scrimshire  v.  Scrimshire,  2  Hagg.  Ecc.  R., 
405,  406.  Voet  emphatically  says:  Mud  cerium  est  neque  solo  animo 
atqice  destinatione  patris-familias,  aut  conteslatione  sola,  sine  re  et  facto, 
domicilium  constitui;  neque  sola  domus  comparatione  in  aliqua  regione;  ne- 
que sola  habitations  sine  preposito  illic  perpetuo  morandi. —  1  Voet  ad  P and., 
lib.  5,  tit.  1,  n.  98,/?.  31-6.  So  D'Argentre  says  :  Quamohrem,  qui  figendi 
ejus  animum  nan  habent,  sed  usus,  necessitatis,  aut  negotiationis  causa  ali- 
cubi  sitit,  protinus  a  negolio  discessuri,  domicilium  nullo  temporis  spatio 
constituent;  cum  neque  animus  sine  facto,  neque  factum  sine  animo  ad  id 
sufficiat. — D' 'Argentrc,  ad  Leg.  Brito?ium,  art.  9,  n.  4,  p.  26. 

However,  in  many  cases  actual  residence  is  not  indispensable  to  re- 
tain a  domicil,  after  it  is  once  acquired  ;  but  it  is  retained,  animo  solo, 
by  the  mere  intention  not  to  change  it,  or  to  adopt  another.  If,  there- 
fore, a  person  leaves  his  home  for  temporary  purposes,  but  with  an 
intention  to  return  to  it,  this  change  of  place  is  not  in  law  a  change  of 
domicil.  Thus,  if  a  person  should  go  on  a  voyage  to  sea,  or  to  a  foreign 
country,  for  health,  or  for  pleasure,  or  for  business  of  a  temporary 
nature,  with  an  intention  to  return,  such  a  transitory  residence  will  not 
constitute  a  new  domicil,  or  amount  to  an  abandonment  of  the  old  one  ; 
for  it  is  not  the  mere  act  of  inhabitancy  in  a  place  which  malies  it  the 
domicil ;  but  it  is  the  fact,  coupled  with  the  intention  of  remaining 
there,  animo  manendi. — Pothier,  Coat.  d'Orlcans,  ch.  1,  sec.  1,  ait.  9. 
Encxjclop.  JJmer.,  art.  Domicil.     Cor  shin,  CEuvres,  torn.  5,  p.  4,  5,  6,  4to.  edit. 

What  facts  constitute  a  domicil  of  the  person,  has  been  a  question 
frequently  discussed.  There  is  no  fixed  or  definite  period  of  time  requi- 
site to  create  it.  The  residence,  to  create  it,  may  be  short  or  long,  ac- 
cording to  circumstances.  It  depends  on  the  actual  or  presumed  inten- 
tion of  the  party.  It  is  said,  in  Moore  v.  Darrall,  4  Hagg.  Eccle.  Rep., 
346,  that  domicil  does  not  depend  on  residence  alone,  but  on  a  consi- 
deration of  all  the  circumstances  of  each  case.  The  domicil  may  be  in 
one  State  and  the  actual  residence  in  another. — 19  Wendell,  11. 

But  a  man  cannot  have  but  one  domicil  for  the  purpose  of  succes- 
sion. A  person  being  at  a  place,  is  p-rima facie  evidence  that  he  is  domi- 
ciled there  ;  but  it  may  be  explained,  and  the  presumption  rebutted. 
The  place  where  a  man  carries  on  his  established  business,  or  profes- 
sional occupation,  and  has  a  home  and  permanent  residence,  is  his  domi- 
cil ;  and  he  has  all  the  privileges,  and  is  bound  by  all  the  duties  flowing 
therefrom. — Code  Civil,  art.  103.  Tanner  v.  King,  11  Lou.  Rep.,  175. 
It  is  the  home  of  the  party,  the  place  of  his  principal  establishment, 
which  constitutes  the  domicil.  The  definition  of  a  domicil,  in  the 
writings  of  the  jurists  generally,  is  taken  from  the  civil  law.  In  eodem 
loco  singulos  habere  domicilium  non  ambigitur,  ubi  quis  larem  rerumque 
ac  fortunarum  suarum  summam  constituit,  unde  \_rursus~\  non  sit  discissu- 
rus  si  nihil  avocet;  unde  cum  profecius  est,  peret/rinari  videtur;  quod  $i 
rediit,peregrinari  jam  destitit. — Code,  lib.  10,  tit.  39,  1,  7.  See  also  Dig., 
50,  1,  27,  1.  lb.,  lib.,  50,  tit.  16,  1,  203.  Though  his  family  reside  part 
of  the  year  at  another  place,  such  place  is  regarded  only  as  a  tempo- 
45 
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rary  residence,  and  the  home  domicil  for  business  takes  away  the  character 
of  domicil  from  the  other.  The  original  domicil  of  the  party  always  con- 
tinues until  he  has  fairly  changed  it  for  another.  There  must  be  inten- 
tion and  act  united,  to  effect  a  change  of  domicil.  The  forum  originis,  or 
domicil  of  nativity,  remains  until  a  subsequent  domicil  is  acquired  animo 
et  facto. — Somerville  v.  Somerville,  5  Vesey,lbO.  Bafourv.  Scott,  5  Ves.,  757. 
In  this  last  case,  the  domicil  of  birth  had  been  shifted  by  election  and  resi- 
dence to  a  domicil  in  England  which  controlled  the  personal  estate. — 
Case  of  Dr.  Monroe,  5  Mass.  Ch.  Rep.,  379.  Harvard  College  v.  Gore,  5 
Pick.  Rep.,  370.  Case  of  James  Casey,  1  Ashmead's  Rep.,  126.  A  wo- 
man on  marriage  takes  the  domicil  of  her  husband.  The  husband's 
change  of  domicil  changes  that  of  his  wife,  and  the  parent  also  pos- 
sesses the  power  of  changing  the  domicil  of  his  infant  child,  by  chang- 
ing his  own.  Under  the  English  settlement  law,  minor  children  take  the 
domicil  of  the  father  ;  and  if  the  mother  also,  being  a  widow,  changes 
her  domicil,  her  minor  children  change  theirs  also,  but  not  if  she  ac- 
quires a  new  domicil  by  re-marriage. — Cumner  v.  Milton,  2  Salk.  Rep., 
528.  Woodend  v.  Paulspury,  2  Lord  Ray m.,  1473.  Freetown  v.  Taunton, 
16  Mass.  Rep.,  52.  If  a  party  has  two  contemporay  domicils,  and  a 
residence  in  each  alternately,  of  equal  portions  of  time,  the  rule  which 
Lord  Alvanly  was  inclined  to  adopt  was,  that  the  place  where  the  party's 
business  lay  should  be  considered  his  domicil. — Lord  Thurlow,  in  Bruce 
v.  Bruce,  2  Bos.  Sr  Pull.,  229,  note.  3  Vesey,  201,  202.  5  Vesey,  786- 
789.  See  1  Johns.  Cos.,  366,  note,  and  4  Cowen's  Rep.,  516,  note,  for  a 
collection  of  authorities  on  this  question  of  domicil. 

Domicil  is  distinguished  by  the  various  situations  to  which  it  is 
applied.  There  is  a  political,  a  civil,  and  a  forensic  domicil.  There  is 
a  domicil  arising  from  birth,  and  from  the  domestic  relations,  and  from 
election. — Bynk.  Quast.  Jur.  Priv.,  lib.  1,  ch.  16.  Henry  on  Foreign  Law, 
Jipp.,  181,  208.  Code  Napoleon,  No.  102,  111.  Repertoire  de  Jurispru- 
dence, art.  Domicile.  Touillier,  Droit  Civil  Franqais,  tome  1,  p.  318. 
Story's  Comm.  on  the  Conflict  of  Laws,  ch.  3.  Burgas  Comm.  on  Col.  Sf 
For.  Laws,  vol.  1,  ch.  2,  tit.  Domicile.  A  resident  and  inhabitant  mean 
the  same  thing.  But  inhabitancy  and  residence  do  not  mean  the  same 
thing  as  domicil,  when  the  latter  is  applied  to  successions  to  personal 
estates  ;  but  they  mean  a  fixed  and  permanent  abode,  a  dwelling-house  for 
the  time  being,  as  contradistinguished  from  a  mere  temporary  locality  of 
existence.— Rosevelt  v.  Kellogg,  20  Johns.  R.,  208.  Ch.  Walworth,  8  Wen- 
dell R.,  140.  See  also  4  Wendell,  603.  Kesidence,  combined  with  inten- 
tion, constitutes  a  domicil.  Whether  the  residence  be  long  or  short  is 
immaterial,  provided  the  intention  of  residence  is  wanting  in  the  one 
case  and  exists  in  the  other.— Code  Napoleon,  art.  103.  Touillier,  vol. 
1,  323,  art.  372.     Hennen  v.  Hennen,  12  Lou.  R.,  190. 

For  farther  information  respecting  domicil  see  following: 
Burge's  Comm.  on  Gol.S,'  For.  Law,  p.  1  ;  ch.  %p.  32-57.  Dig.,  lib 
50,  tit.  1,  1,  27.  Pothier,  Pand.,  lib.  50,  tit.  1,  n.  18.  2  Domat,  Public 
Law,  b.  1,  lit.  16,  §  3,  art.  4.  Dig.,  lib.  50,  tit.  16,  1,  239,  §  2.  Id.  1, 
203.  Pothier,  Pand.,  lib.  50,  n.  16.  Pothier,  Pand.,  lib.  50,  tit.  \,Introd., 
art.  2,  n.  18.     Voet  ad  Pand.,  lib.  5,  tit.  1,  n.  94.     Pothier,  Cout.  d'Or- 
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leans,  ch.  1,  art.  20.  Merlin,  Repert.,  Domicil,  §  2,  6.  Bonhier,  Cout.  de 
Bourg.,  ch.  22,  §  169  to  §  208.  The  Harmony,  2  Robinson  R.,  322,  324. 
Pot/tier,  Cout.  cC Orleans,  ch.  1,  anf.  15.  See  Harvard  College  v.  Gore,  5 
P?'c&.  P.,  370.  Dzg.,  lib.  50,  ti?.  1,  1,  20.  Pothier,  Pand.,  lib.  50,  tit.  1, 
w.  26.  Dig.,  lib.  bO,tit.  1,  1,  5.  Id.  1,  27,  §  1,  2,  3.  Pothier.  Pand.,lib. 
50,  m.  1,  ?i.  16.  /rf.,  n.  18,  21,  22.  Pothier,  Pand.,  lib.  50,  tit.  1,  n.  18. 
Dig.,  /*'&.  50,  tit.  1,  1,  6,  §  2.  PVg.,  fto.  50,  tit.  1,  1,  27,  §  2.  Somerville 
v.  Somerville,  5  Fesey,  750,  786,  790.  2  Domat,  Public  Law,  B.  1,  tit.  16, 
§  3,  p.  462.  I'd.,  art.  6.  CW.  Pz£.,  10,  ti*.  31,  1,  36.  2  Dofnat,  Public 
Law,  B.  1,  fa'?.  16,  §  3,  art.  10.  1  Boullenois,  Observ.,  4,  £>.  53.  Voet,  ad 
Pand.,  lib.  5,  tit.  1,  rc.  91,  92,  100.  The  Vernon,  1  Poo.  Rep.,  86.  TAe 
Diana,  5  Poo.  i?ep„  (iO.  7$e  Ocean,  5  i2o6.  i?ep„  90.  La  Virgine,  5  Po6. 
i?e/?.,  99.  1  Acton,  116.  9  Cranch,  414.  TAe  Friendschaft,  3  PFAeat.,  14. 
4  #00.  Pp^.,  107.  The  Indiana,  2  Gallison,  268.  TAe  D/ee  Gebratders,  4 
Poo.  Pep.,  232.  Fatfe/,  6.  4.  ch.  8,  §  1 14.  The  Indian  Chief,  3  Po6.  Rep., 
22.  Albrecht  v.  Sussinan,  2  Fes.  4*  -Sea.,  323.  Arnold  Sf  Ramsey  v.  W. 
/.  Company,  1  Johns.  Cas.,  363.  TAe  Indian  Chief,  3  Po6.  Pep.,  12.  TAe 
Vigilantia,  1  Poo.  Pfj9.,  1.  TAe  Portland,  3  Po6.  Pep.,' 41.  'TAe  Antonia 
Johmna,  1  Wheaton,  159.  TAe  Friendschaft,  4  Wheaton,  105.  Denizart's 
Dictionary,  art.  Domicil.  Encyclopedic  Moderne,  torn.  10,  art.  Domicil. 
Merlin,  Repertoire,  Domicil.  2  Domat  (by  Strahan),  p.  284.  Lio.  1,  tit. 
16,  §  3,  o/  Puotic  Law.  Dig.,  tio.  50,  tit.  1.  Coo1.,  Ztf.  10,  tit.  So,  1,  2, 
to  1,  7.  Foe?,  aa1  Pand.,  lib.  5,  tit.  1,  §  90  to  §  92.  Bynkershoeck,  Qucest., 
Priv.  Juris.,  lib.  1,  cA.  11,  and  the  authorities  cited  in  Dr.  Lieber's  Ency- 
clopaedia Americana,  Domicil.  Henry  on  Foreign  Law,  Appendix  A,  on 
Domicil,  p.  181,  Sec,  top.  209.  Scrimshire  v.  Scrimshire,  2  Hogg.  Eccl. 
P.,  405,  406.  Cochin,  GEuvres,  torn.  5,  p.  6.  Id.,  698,  4to.  edit.  Dr. 
Lieber's  Encyc.  A/ner.,  art.  Domicil.  Pothier,  Cout.  d'Orleans,  ch.  1,  art. 
10,  12.  Dig.,  lib.  50,  tit.  1,  1,  9.  Pothier,  Pand.,  lib.  50,  tit.  1,  n.  3. 
Pothier,  Cout.  d'Orleans,  ch.  1,  art.  12,  16.  2  Domat,  Public  Law,  b.  16, 
til.  16,  $  3,  art.  10.  Gw/er  v.  O'Danial,  1  Pnm.  P.,  349,  351.  Voet,  ad 
Pand.,  lib.  5,  tit.  n.  1,  91,  92,  100.  Dig.,  lib.  50,  ti*.  I,  1,  3,  4.  Pothier, 
Pand.,  lib.,  50,  tit.  1,  n.  25.  Warrender  v.  Warrendcr,  9  Bligh,  P.,  89, 
103,  104.  Merlin,  Repert.,  Domicil,  §  5.  -D?'g.,  tio.  50,  tit.  1,  1,  35, 
§  3.  Id.,  Kb.  5,  tit.  1,  1,  65.  Pothier,  Pand.,  lib.  50,  tit.  1,  ra.  24.  2  Do- 
mat, Public  Law,  b.  1,  ti*.  16,  §  3,  art.  12.  2fcg.,  tio.  50.  tit.  1,  1,  22,  §  1. 
Pothier,  Pand.,  lib.  50,  tit.  1,  n.  28.  Bruce  v.  Prwce,  2  Pos.  Sf  Pull.,  228, 
«o<e.  /a1., 230.  Bempde  v.  Johnstone,  3  Fes.,  198,  201.  Stanley  v.  Bernes, 
3  i/agg.  Pcc/es.  P.,  374,  436.  Pothier,  Cout.  d'Orleans,  ch.  \,art.  13, 
20.  Jennison  v.  Hapgood,  10  Pt'c/c.  P.,  77.  Fatte/,  tio.  1,  cA.  19,  §  213. 
The  Venus,  %  Cranch,  278,  281.  The  Frances,  8  Cranch,  335.  Ommany 
v.  Bingham,  5  Fes.,  Jim.,  756,  757,  765.     TAe  Josephine,  4  Po6.,  26. 

DONATIO  CAUSA  MORTIS. 

A  donatio  causa  mortis  is  good  although  a  chose  in  action  accom- 
panied by  a  mortgage,  as  collateral  security  therefor  ;  and  notwithstand- 
ing it  were  in  trust  for  the  benefit  of  others  besides  the  donee. — Borne- 
man  v.  Sialinger,  21  Maine  Rep.,  185.     (1843.) 
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A  donatio  mortis  causa  is  a  sort  of  amphibious  gift,  between  a  gift  inter 
vivos,  and  a  legacy.  It  is  not  properly  cognizable  by  the  ecclesiastical 
courts  ;  neither  does  it  fall  regularly  within  an  administration  ;  nor  does 
it  require  any  act  of  the  executor  to  constitute  a  title  in  the  donee. —  1 
Roper,  Legac,  by  White,  ch.  1,  §  2.  p.  2.  Thompson  v.  Hodgson,  2  Str., 
R.  777.  Ward  v.  Turner,  2  Ves.,  431.  Miller  v.  Miller,  3  P.  Will.,  356. 
3  Woodeson,  §  60,  p.  513.  Hedges  v.  Hedges,  Pr„  ch.  269.  Cilb.  Eq., 
R.  12,  2  Vern.,  615.  It  is  properly  a  gift  of  personal  property  by  a 
party  who  is  in  peril  of  death  upon  condition  that  it  shall  presently  be- 
long to  the  donor,  in  case  the  donor  shall  die  ;  but  not  otherwise. — 
Wells  v.  Tucker,  3  Bin.  R.,  366,  367.  Edwards  v.  Jones,  1  Mylne  fy 
Crais,  226.  S.  C.  7  Sim.  R.,  325.  1  Williams  on  Executors,  pt.  2  B.  2,  ch. 
2,  §  4,  p.  544  to  554,  edit.  1834.  Duffi  Id  v.  E/wes,  1  Bligh,  R.,  530.  JV. 
S.  Lawson  v.  Lawson,  1  P.  Will.,  441.  Hedges  v.  Hedges,  Prec.  Ch.,  269, 
Gz76.  £?.  #e/>.,  12.  2  Fern.  P.,  6l5.  Tafe  v.Hilbert,  2  Ves.  jr.,  121.  S. 
C.  4  i?ro.,  C/$.  #.,  290.  Jl/iY/er  v.  .M/Zer,  3  P.  Wil,  357.  7/o«s  v.  SW/- 
piece,  2  i^«rn.  4*  .#/</.,  552,  553.  To  give  it  effect,  there  must  be  a  deliv- 
ery of  it  by  the  donor  ;  and  it  is  subject  to  be  defeated  by  his  recovery 
or  escape  from  the  impending  peril  of  death. —  1  Williams  on  Executors 
and  Jldmi?iistrntors,  Pt.  2,  B.  2,  ch.  2,  §  4,  p.  544,  545,  546,  547.  Ward 
v.  Turner,  2  Ves.,  431.  Jones  v.  Stlby,  Prec.  Ch.,  300.  If  nothing  happens 
which  revokes  it,  the  title  of  the  donee  is  deemed  to  be  directly  derived 
from  the  donor  in  his  lifetime  ;  and,  therefore,  in  no  sense  is  it  a  testa- 
mentary act.  And  this  is  the  reason  why  the  Ecclesiastical  Courts  have 
no  jurisdiction,  as  they  can  interpose  only  in  testamentary  matters. 
Courts  of  Equity,  however,  maintain  a  concurrent  jurisdiction  in  all 
cases  of  such  donetion  where  the  remedy  at  law  is  not  adequate  or 
complete.  But  in  such  cases  the  jurisdiction  stands  upon  general  grounds, 
and  not  upon  any  notion  that  a  donation  mortis  causa  is  from  its  own 
nature  properly  cognizable  therein. 

We  have   had  occasion   to  say  that  a  donatio  mortis  causa  is  of  an 
amphibious  nature,  partaking  of  the  character  of  a  gift  inter  vivos,  and 
of  a  legacy.     It  differs  from  a  legacy  in  these  respects  :    1.  It  need  not 
be  proved,  nay  it  cannot  be  proved,  as  a  testamentary  act  in  the  Eccle- 
siastical Courts  ;    for  it  takes  effect  as  a  gift  from  the  delivery  by  the 
donor  to  the  donee  in  his  lifetime.     2.  It  requires  no  assent  or  other  act 
on  the  part  of  the  executor  or  administrator,  to  perfect  the  title  of  the 
donee.     The  claim  is  not  from  the  executor  or  administrator,  but  against 
him.     It  differs  from  a  gift  inter  vivos  in  several  respects,  in  which  it  re- 
sembles a  legacy.     1.  It  is  ambulatory,  incomplete  and   revocable,  dur- 
ing the   donor's   lifetime.     2.  It  may  be  made  to  the  wife  of  the  donor 
3.  It  is  liable  to  the  debts  of  the  donor  upon  a  deficiency  of  assets.     1 
Williams  on  Executors  and  Administrators,  Pt.  2,  B.  2,  ch.  2,  §  4,  p.  552, 
edit.    1838.      1  Rover  on  Legacies,  by  White,  ch.  1,  §   2,  p.  2,  3,  3d  edit. 
The  notion  of  a   donation   ?nortis  causa  was  originally  derived  into  the 
English  law  from  the  civil  law.     In  that  law,  it  was  thus  defined  :  Mortis 
causa  donatio  est,  qua  propter  mortis  jit  suspicionem  ;    cum  quis  ita  donat, 
ut  si  quid  humanitus  ci  contigisset,  haberet  is,  qui  accepit.     Sin  autem  su- 
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pervixisset  is,  qui  donavit,  reciperet  ;  vel  si  cum  donationis  pamituisset,  aut 
prior  decesserit  is,  cui  donatum  sit. — Inst.,  lib.  2,  tit.  7,  §   1. 

It  was  a  long  time  a  question  among  the  Roman  lawyers  whether  a 
donation  mortis  causa  ought  to  be  reputed  a  gift,  or  a  legacy,  inasmuch 
as  it  partakes  of  the  nature  of  both  (et  utriusque  causa,  qucedam  habebat 
insignia)  ;  and  Justinian  finally  settled,  that  it  should  be  deemed  of  the 
nature  of  legacies;  Ha  mortis  causa  donationes  ad  exemplum  legatorum 
redactce  sunt  per  omnia. — Tate  v.  Hilbert,  2  Ves.  jr.,  118,  119. 

DUELLING. 

Deliberate  duelling  is  where  both  parties  meet  avowedly  with  an  in- 
tent to  murder  ;  thinking  it  their  duty  as  gentlemen,  and  claiming  it  as 
their  right,  to  wanton  with  their  own  lives  and  those  of  their  fellow  crea- 
tures, without  any  warrant  or  authority  from  any  powers  either  human 
or  divine  ;  but  in  direct  contradiction  to  the  laws  both  of  God  and  man; 
and  therefore  the  law  has  justly  fixed  the  crime  and  punishment  of  mur 
der  on  them,  and  on  their  seconds  also. — 1  Hawk.  P.  C,  82. 

Wherever  two  persons  in  cold  blood  meet  and  fight,  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder,  and 
cannot  excuse  himself  by  alleging  that  he  was  first  struck  by  the  de- 
ceased ;  or  that  he  had  often  declined  to  meet  him,  and  was  prevailed  upon 
to  do  it  by  his  importunity  ;  so  that  his  only  intent  was  to  vindicate  his 
reputation ;  or  that  he  meant  not  to  kill,  but  only  to  disarm  his  adver- 
sary ;  for,  as  he  deliberately  engaged  in  an  act  in  defiance  of  the  law, 
he  must  at  his  peril  abide  the  consequences. — 1  Haw.,  P.  C,  c.  31,  §  21. 
1  Bulstr.,  86,  7.  2  Bulstr.,  147.  Crom.,  22,  6.  1  Rols.  Rep.,  360.  3 
Bulstr.,  171.  1  Hale,  P.  C,  48.  Therefore,  if  two  persons  quarrel  over 
night,  and  appoint  to  fight  the  next  day,  or  quarrel  in  the  morning,  and 
agree  to  fight  in  the  afternoon,  or  such  a  considerable  time  after,  by 
which,  in  common  intendment,  it  must  be  presumed  that  the  blood  was 
cooled,  and  then  they  meet  and  fight,  and  one  kill  the  other,  he  is 
guilty  of  murder.— 1  Haw.,  P.  C,  c.  31,  §  22.  3  Inst.,  51.  1  Hale,  P. 
C,  48.     Kel.,  56.     1  Lev.,  180. 

EARNEST  MONEY. 

To  make  the  contract  of  sale  valid  in  the  first  instance  according  to 
statute  law,  there  must  be  a  delivery  or  tender  of  it,  or  payment,  or  ten- 
der of  payment,  or  earnest  given,  or  a  memorandum  in  writing  signed 
by  the  party  to  be  charged ;  and  if  nothing  of  this  kind  takes  place,  it 
is  no  contract,  and  the  owner  may  dispose  of  his  goods  as  he  pleases. — 
JVby's  Maxims,  ch.  42.  Tempest  v.  Fitzt/crald,  3  Barnw.  Sr  Aid.,  680. 
The  English  statute  of  Frauds  of  29  Car.  II,  ch.  3,  sec.  17,  (the  provi- 
sions of  which  prevail  in  the  United  States,  with  the  exception  of  Lou- 
isiana), declares  that  no  contract  for  the  sale  of  goods,  for  the  price  of 
j£10  or  upwards,  shall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  ear- 
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nest  to  bind  the  bargain,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  be  made,  and  signed  by  the  par- 
ties to  be  charged,  or  their  agents  thereunto  lawfully  authorized.  The 
New  York  Revised  Statutes,  vol.  ii.,  p.  136,  sec.  3,  8,  apply  to  the  sale  of 
goods,  chattels,  or  tilings  inaction,  for  the  price  of  fifty  dollars  or  more, 
and  declare  that  there  must  be  a  note  or  memorandum  of  such  contract, 
in  writing,  subscribed  by  the  parties  to  be  charged,  or  the  lawful  agent  of 
the  partv  ;  or  the  buyer  accept  and  receive  part  of  the  goods  ;  or  the 
evidences,  or  some  of  them,  of  the  things  in  action  ;  or  at  the  time  pay 
some  part  of  the  purchase-money.  In  Connecticut  the  price  limited  is 
$35,  and  in  New  Jersey  $30,  or  upwards.  In  England  the  provisions  of 
the  17th  section  of  the  statute  of  frauds  have  been  lately  extended  by 
statute  to  contracts  for  the  sale  of  goods,  "  notwithstanding  the  goods 
may  not,  at  the  time  of  the  contract,  be  actually  made."  The  Revised 
Statutes  of  Massachusetts,  of  1835,  and  of  Connecticut,  1838,  and  of 
New  Jersey,  1791,  follow  the  words  of  the  English  statute  of  frauds. 
If,  therefore,  earnest  money  be  given,  though  of  the  smallest  value,  or 
there  be  a  delivery  or  payment  in  whole  or  in  part,  or  a  note  or  memo- 
randum of  the  contract  duly  signed,  the  contract  is  binding,  and  the 
property  passes  to  the  vendee,  with  the  risk  and  under  the  qualifications 
already  stated. — Noy's  Maxims,  ubi  sup.,  Shep.  Touch.,  224.  Bach  v. 
Owen,  5  Term  Rep.,  409.  The  vendee  cannot  take  the  goods,  notwith- 
standing earnest  be  given,  without  payment.  Earnest  is  only  one  mode 
of  binding  the  bargain,  and  giving  to  the  buyer  a  right  to  the  goods  upon 
payment;  and  if  he  does  not  come  in  a  reasonable  time  after  request, 
and  pay  for  and  take  the  goods,  the  contract  is  dissolved,  and  the  ven- 
der is  at  liberty  to  sell  the  goods  to  another  person. — Langfort  v.  Tyler, 
1  Salk.  Rep.,  113  ;  Goodall  v.  Skelton,  2  H.  Blacks.  Rep.,  316.  In  Greaves 
v.  Ashlin,  3  Camp.  Rep.,  426,  Lord  Ellenborough  denied  the  right  of  the 
seller,  in  such  a  case,  to  put  an  end  to  the  contract.  It  was  held  in  Neil 
v.  Cheeves,  1  Bailey's  S.  C.  Rep.,  537,  that  if  time  and  place  for  delivery 
be  appointed,  and  the  purchaser  does  not  attend  or  offer  to  pay,  the  ven- 
der may  rescind  the  contract,  even  though  he  has  previously  received 
part  of  the  purchase-money.  If  anything  remains  to  be  done,  as  be- 
tween the  seller  and  the  buyer,  before  the  goods  are  to  be  delivered,  a 
present  right  of  property  does  not  attach  in  the  buyer.  This  is  a  well 
established  principle  in  the  doctrine  of  sales. — Hanson  v.  .Meyer,  6  East's 
Rep.,  614.  Withers  v.  Lyss,  4  Camp.  Rep.,  237.  Wallace  v.  Breeds,  13 
East's  Rep.  522.  Busk  v.  Davis,  2  Maule  Sr  Selw.,  397.  Shepley  v.  Davis, 
5  launt.  Rep. ,617.  Simmons  v.  Swift,  5  Barnw.  Sf  Cress.,  857.  j\TDonald 
v.  Hcwett,  15  Johns.  Rep.,  349.  Barrett  v.  Goddard,  3  Mason's  Rep.,  112. 
But  when  everything  is  done  by  the  seller,  even  as  to  parcel  off"  the 
quantity  sold,  to  put  the  goods  in  a  deliverable  state,  the  property,  and 
consequently  the  risk  of  that  parcel,  passes  to  the  buyer;  and  as  to  so 
much  of  the  entire  quantity  as  requires  further  acts  to  be  done  on  the 
pnrt  of  the  seller,  the  property  and  the  risk  remain  with  the  seller. — 
Rung  v.  Minett,  11  EasCs  Rep.,  210.  Henderson  v.  Brown,  N<v found- 
land  Rep.,  90.  The  goods  sold  must  be  ascertained,  designated,  and 
separated  from  the   stock   or  quantity  with  which  they  are  mixed  before 
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the  property  can  pass. — Austin  v.  Craven,  4  Taunt.  Rep.,  644.  White  v. 
Wilkes,  5  Ibid,  176.  Outwater  v.  Dodge,  It  Cowerfs  Rep.,  85.  Ifoods  v. 
McGee,  7  OA/o  £.,  128.  It  is  a  fundamental  principle,  pervading  every- 
where the  doctrine  of  sales  of  chattels,  that  if  the  goods  be  sold  in  bulk, 
and  for  a  single  price,  or  per  avers ionem,  in  the  language  of  the  civilians, 
the  sale  is  perfect  and  the  risk  with  the  buyer;  but  if  they  be  sold  by 
number,  weight  or  measure,  the  sale  is  incomplete,  and  the  risk  contin- 
ues with  the  seller,  until  the  specific  property  be  separated  and  identi- 
fied.—  Vinnius^s  Comm.  in  Inst.,  3,  24,  3,  sec.  4.  Dig.,  18,  1,  35,  3  ;  Po- 
ihier,  Tra'.te  du  Contrat  de  Vente,  No.  308.  Code  Napoleon,  No.  1585. 
Civil  Code  of  Louisiana,  art.  2433.  Zagury  v.  Turnell,  2  Camp.  Rep., 
240.  Simmons  v.  Swift,  5  Barnw.  Sf  Cress.,  857.  Earnest  is  a  token  or 
pledge  passing  between  the  parties,  by  way  of  evidence  or  ratification 
of  the  sale.  Its  efficacy  was  recognized  in  the  civil  law  (Inst.,  3,  24), 
and  it  was  in  use  in  the  early  ages  of  the  English  law,  as  a  means  of 
binding  the  parties,  and  completing  the  sale. — Glanville,  1,  10,  c.  14; 
Bracton,  1,  2,  c.  27.  It  is  mentioned  in  the  statute  of  frauds  and  in  the 
French  code,  as  an  efficient  act ;  but  it  has  fallen  into  very  general  dis- 
use in  modern  times,  and  seems  rather  to  be  suitted  to  the  manners  of 
simple  and  unlettered  ages,  before  the  introduction  of  writing,  than  to 
the  more  precise  and  accurate  habits  of  dealing  at  the  present  day.  It 
has  been  omitted  in  the  New  York  Revised  Statutes.  * 
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It  is  a  settled  rule  at  common  law,  that  where  a  right  of  re-entry  is 
claimed  on  the  ground  of  forfeiture  for  non-payment  of  rent,  there  must 
be  proof  of  a  demand  of  the  precise  sum  due  at  a  convenient  time  be 
fore  sunset,  on  the  day  when  the  rent  is  due,  upon  the  land,  in  the  most 
notorious  place  of  it,  even  though  there  be  no  person  on  the  land  to  pay. 
— Connor  v.  Bradley,  1  Howard'' s  Rep.,  211.  (1843.) 

See  also,  1  Saund.,  2*s7,  note  16,  in  which  are  cited  1  Leon,  305  ; 
Cro.  Eliz.,  209  ;  Plowd.,  172,6;  10  Rep.,  129;  Co.  Litt.,  201,  b;  4  Leon, 
117;  IT.  R.,  117,  and  numerous  other  authorities.  See  also  upon  the 
same  point,  Doe  ex  dem.  Wheeldon  v.  Paul,  3  Car.  Sf  Payne,  613  (14 
Eng.  Com.  Law.,  483)  ;  and  Roe  ex  dem.  West  v.  Davis,  7  East.,  363. 


EMBEZZLEMENT. 

Does  not  the   ofTence  of  Embezzlement  necessarily  involve  secrecy 
and  concealment  % 

It  does.  If,  therefore,  the  servant  in  rendering  his  account  admit, 
instead  of  denying,  the  appropriation  of  property,  alleging  in  himself  a 
right,  however  unfounded,  or  set  up  an  excuse,  however  frivolous,  he 
cannot  be  convicted  of  embezzlement. — Reg.  v.  Norman,  1  Carrington 
and  Marshman,  501.    (1842.) 
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Embezzlement  is  a  species  of  larceny,  and  the  term  is  applicable  to 
cases  of  stealing  by  clerks,  servants,  or  carriers  of  property  coming  into 
their  possession  by  virtue  of  their  employment. 

The  statutes  respecting  embezzlement  were  enacted  for  the  purpose 
of  reaching  a  class  of  cases  which,  though  clearly  larcenies,  could  not 
be  punished  as  such  at  common  law.  And  it  seems  the  act  does  not 
apply  to  cases  which  could  be  punished  at  common  law,  as  larcenies. 
It  is  questionable,  therefore,  whether  if  a  servant  receive  money  from 
his  master  to  pay  C,  and  does  not  pay  it,  he  can  be  indicted  for  embezzle- 
ment. But  as  counts  for  larceny  at  common  law,  and  for  embezzlement, 
under  the  statute,  may  be  joined  in  the  same  indictment,  any  difficulty 
in  this  respect  may  be  avoided. — 2  Leach's  C.  C,  103  -J-  3  Stark.  Ev., 
842.  3  Chit.  Cr.  L.,  921.  Russ.  Sr  Ry.  C.  C,  267.  3  M.  &  S.,  549.  If  a 
barkeeper  in  an  inn,  entrusted  to  carry  letters  to  and  from  the  post-office, 
fraudulently  converts  to  his  own  use  a  letter  enclosing  money,  given  to 
him  to  carry  to  the  post-office,  he  is  guilty  of  embezzlement ;  and  to 
convict  him  it  is  not  necessary  to  show  that  he  broke  open  the  letter. 
It  is  enough  if  there  be  a  fraudulent  conversion  ;  and  that  being  shown, 
a  felonious  intent  is  established. — People  v.  Dalton,  15  Wend.,  581.  If  a 
stage-driver,  entrusted  by  his  employer  to  carry  money  from  one  place 
to  another,  converts  it  to  his  own  use,  he  is  guilty  of  embezzlement. — 
10  Wend.,  298.  See  1  Leach,  28.  2  Russ.  #  Ry.  C.  C,  80.  3  Stark.  C. 
JV.  P.,  70.  2  Russ.  and  Ry.  C.  C,  199.  Ward's  Case,  Gow.,  168.  But  a 
mere  omission  by  a  clerk  to  remit  money  according  to  his  duty,  is  not 
embezzlement.  Nor  is  an  embezzlement  by  one  who  is  neither  clerk 
nor  servant,  or  in  any  way  under  the  control  of  the  person  by  whom  he 
is,  in  a  single  instance  only,  requested  to  receive  money,  punishable 
under  the  act.— 3  Car.  Sr  P.,  422.    Ry.  Sr  Moo.  C.  C,  259. 


ENROLMENT  OF  SHIPS  OR  VESSELS. 

By  the  act  of  Congress  relating  to  the  enrolment  of  ships  and  ves- 
sels, it  is  not  required  to  make  a  bill  of  sale  of  a  vessel  valid,  that  it 
shall  be  enrolled  in  the  custom-house.  The  enrolment  seems  not  to  be 
necessary  by  the  law  to  make  the  title  valid,  but  to  entitle  the  vessel  to 
the  character  and  privileges  of  an  American,  vessel. — Hozey  v.  Buchanan, 
16  Peters,  218.     (1842.) 

EQUITY. 

When  a  man  can  readily  remove  difficulties  standing  in  the  way  of 
his  prevailing  in  a  suit  in  equity,  and  does  not  do  it,  such  difficulties  be- 
come insurmountable. — Gordon  v.  Lowell,  21  Maine  Hep.,251.      (1843.) 

Does  not  a  mistake,  as  well  as  frauds,  in  equity,  in  any  representation 
of  a  fact  material  to  the  contract,  furnish  a  sufficient  ground  to  set  it 
aside  and  declare  it  a  nullity  1 
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It  does.  A  bargain  founded  upon  material  misrepresentation  of  mat- 
ters of  fact,  even  though  they  were  inadvertently  made  through  the  mu- 
tual mistake  of  the  parties,  or  by  the  mistake  of  the  grantors  alone,  will 
be  annulled  in  equity. — Daniel  v.  Mitchell,  1  Story's  R.,  172.     (1842.) 

ANSWER    OF   DEFENDANT. 

The  answer  of  one  co-defendant  is  not  evidence  against  another. — 
Felch  v.  Hooper,  20  Maine  Rep.,  p.  159.     (1843.) 

The  rule  that  parol  testimony  is  not  to  be  admitted  to  vary  an  instru- 
ment in  writing  prevails  as  well  in  equity  as  at  law.  But  courts  of  equity 
admit  of  an  exception  to  it,  where  a  mistake  is  alleged  ;  and  if  clearly 
proved  or  admitted,  they  will  give  relief.  If  a  mistake  be  made  in  a 
deed  of  land,  according  to  the  rules  of  equity  it  should  be  reformed 
and  the  mistake  corrected,  so  as  to  make  the  deed  read  as  it  should 
have  done. 

It  is  also  a  rule  that  he  who  seeks  equity  should  do  equity.  But 
this  rule  does  not  extend  so  far  as  to  make  one  who  had  committed  a 
mistake,  responsible  for  all  the  remote  consequences  which  may  arise 
out  of  its  leading  others  to  commit  errors  by  placing  confidence  in  its 
accuracy,  instead  of  examining  for  themselves. — Peterson  v.  Grover,  20 
Maine  Rep.,  p.  363.     (1843.) 

An  unsuccessful  attempt  to  defend  at  law,  when  no  defence  could 
there  be  made  under  the  circumstances  of  the  case,  will  not  preclude  a 
party  from  relief  in  a  court  of  equity. — Calloway  v.  McElroy  and  Flan- 
nagin,  3  Alabama  JV.  S.  Rep.,  406.     (1842.) 

ANSWER RULE    OF. 

The  rule  in  equity  is,  that  an  answer  responsive  to  the  allegation 
and  charges  made  in  the  bill,  and  containing  clear  and  positive  denials 
thereof,  must  prevail,  unless  it  is  overcome  by  the  testimony  of  two 
witnesses,  or  by  one  witness  and  other  attendant  circumstance  supplying 
the  want  of  another  witness. — Daniel  v.  Mitchell,  1  Story's  R.,  172. 
(1S42.) 

ITS    MEANING    IN    THE    JURISPRUDENCE    OF    ENGLAND    AND    AMERICA. 

In  England,  and  in  the  American  States,  which  have  derived  their 
jurisprudence  from  that  parental  source,  Equity  has  a  restrained  and 
qualified  meaning.  The  remedies  for  the  redress  of  wrongs,  and  for  the 
enforcement  of  rights,  are  distinguished  into  two  classes;  first,  those 
which  are  administered  in  courts  of  common  law,  and  secondly,  those 
which  are  administered  in  courts  of  equity. 

Rights  which  are  recognized  and  protected,  and  wrongs  which  are 
redressed  by  the  former  courts,  are  called  legal  rights  and  legal  injuries. 
Kights  which  are  recognized  and  protected,  and  wrongs  which  are  re- 
dressed by  the  latter  courts  only,  are  called  equitable  rights  and  equita- 
ble injuries.  The  former  are  said  to  be  rights  and  wrongs  at  common 
46 
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law,  and  the  remedies  therefore  are  remedies  at  common  law;  the  latter 
are  said  to  be  rights  and  wrongs  in  equity,  and  the  remedies  therefore 
are  remedies  in  equity. 

Equity  jurisprudence  may,  therefore,  properly  be  said  to  be  that 
portion  of  remedial  justice,  which  is  exclusively  administered  by  a 
court  of  equity,  as  contradistinguished  from  that  portion  of  remedial 
justice  which  is  exclusively  administered  by  a  court  of  common  law. 

The  distinction  between  the  former  and  the  latter  courts  may  be 
farther  illustrated  by  considering  the  different  nature  of  the  forms  and 
modes  of  proceeding  which  they  adopt  to  accomplish  their  respective 
ends.  In  the  courts  of  common  law,  both  of  England  and  America, 
there  are  certain  prescribed  forms  of  action,  to  which  the  party  must 
resort  to  furnish  him  a  remedy  ;  and  if  there  be  no  prescribed  form  to 
reach  such  a  case,  law  cannot  give  him  redress,  and  the  reason  is  evi- 
dent;  for  they  entertain  jurisdiction  only  of  certain  actions,  and  give 
relief  according  to  the  particular  exigency  of  such  actions,  and  not 
otherwise.  In  those  actions  a  general  and  unqualified  judgment  only 
can  be  given,  for  the  plaintiff,  or  for  the  defendant,  without  any  adaptation 
of  it  to  particular  circumstances. 

But  there  are  many  cases  in  which  a  simple  judgment  for  either 
party,  without  qualifications,  or  conditions,  or  peculiar  arrangements, 
will  not  do  entire  justice  ex  cequo  et  bono  to  either  party.  Some  modifi- 
cations of  the  rights  of  both  parties  may  be  required;  some  restraints 
on  one  side  or  on  the  other,  or  perhaps  on  both  sides  ;  some  adjustments 
involving  reciprocal  obligations,  or  duties;  some  compensatory  or  pre- 
liminary, or  concurrent  proceedings  to  fix,  control,  or  equalize  rights ; 
some  qualifications  or  conditions,  present  or  future,  temporary  or  per- 
manent, to  be  annexed  to  the  exercise  of  rights,  or  the  redress  of  inju- 
ries In  all  these  cases,  courts  of  common  law  cannot  give  the  desired 
relief.  They  have  no  forms  of  remedy  adapted  to  the  objects.  They  can 
entertain  suits  only  in  a  prescribed  form,  and  they  can  give  a  general 
judgment  only  in  the  prescribed  form.— Mitford  on  Plead.,  p.  3,  4. 
Woodes,  Led.  7,  p.  203  to  206.  From  their  very  character  and  organiza- 
tion they  are  incapable  of  the  remedy  which  the  mutual  rights  and  rela- 
tive situations  of  the  parties,  under  the  circumstances,  positively 
require. 

But  courts  of  equity  are  not  so  restrained.  Although  they  have 
prescribed  forms  of  proceeding,  the  latter  are  flexible,  and  may  be  suited 
to  the  different  postures  of  cases.  They  may  adjust  their  decrees  so  as 
to  meet  most,  if  not  all,  of  those  exigencies  ;  and  they  may  vary,  qual- 
ify, restrain,  and  model  the  remedy,  so  as  to  suit  it  to  mutual  and  adverse 
claims,  controlling  equities,  and  the  real  and  substantial  rights  of  all  the 
parties.  Nay,  more;  they  can  bring  before  them  all  parties  interested 
in  the  subject-matter,  and  adjust  the  rights  of  all,  however  numerous  ; 
whereas  courts  of  common  law  are  compelled  to  limit  their  inquiry  to 
the  very  parties  in  the  litigation  before  them,  although  other  persons 
may  have  the  deepest  interest  in  the  event  of  the  suit.  So  that  one  of 
the  most  striking  and  distinctive  features  of  courts  of  equity  is,  that  they 
can  adapt  their  decrees  to  all  the  varieties  of  circumstances  which  may 
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arise,  and  adjust  them  to  all  the  peculiar  rights  of  all  the  parties  in  inte- 
rest ;  whereas  courts  of  common  law  (as  we  have  already  suggested), 
are  bound  down  to  a  fixed  and  invariable  form  of  judgment  in  general 
terms,  although  absolute,  for  the  plaintiff  or  for  the  defendant. —  Woodes, 
Led.  7,  p.  203  to  206  ;  3  Blac.  Com.,  438  ;  1  Story's  Equity  Jurisp.,  p. 
25  to  28. 


ERROR— WRIT  OF. 

The  rule,  that  a  writ  of  error  will  not  lie  where  the  party  aggrieved 
is  entitled  to  an  appeal,  applies  to  the  case  of  a  defendant,  whose  motion 
to  dismiss  the  action  against  him  for  want  of  due  service  is  overruled  by 
the  court  below,  and  who  thereupon  withdraws  his  appearance  and  is 
defaulted.—  Monk  v.  Guild,  3  Metcalf's  Rep.,  p.  372.     (1843.) 

The  court  ought  not  to  submit  to  the  jury  a  point  put  by  counsel, 
where  there  is  no  evidence  to  sustain  it. — Urket  v.  Coryell,  5  Walts  #  Ser 
geant's  R.,  60.     (1844.) 


EVIDENCE. 

A  man  jointly  indicted  with  others,  and  who  has  pleaded  not  guilty, 
cannot  be  a  witness  for  the  prosecution  whilst  his  plea  stands.  The 
King  v.  Ryan  et  al.,  3  J  ebb's  English  Crown  Cases,  p.  5.     (1842.) 

At  the  Dundalk  Summer  Assizes,  in  1821,  Peter  Coddington,  John 
Ryan,  and  Owen  Matthews,  were  jointly  indicted  for  burglary,  and  at  the 
same  assizes  they  were  respectively  arraigned,  and  severally  pleaded  not 
guilty ;  their  trial,  however,  was  then  postponed  on  motion  on  the  part 
of  the  crown.  At  the  Spring  Assizes,  in  1822,  the  trial  came  on  before 
Johnson,  J.,  and  John  Ryan  and  Owen  Matthews  only  were  given  in 
charge,  and  the  jury  were  sworn  on  the  issue  joined  by  them  with  the 
crown.  After  the  prosecutor  had  been  examined,  Peter  Coddington, 
whose  plea  of  not  guilty  had  not  been  withdrawn,  was  produced  as  a 
witness  for  the  crown.  He  was  examined,  and  the  prisoners  then  on 
trial,  Ryan  and  Matthews,  were  found  guilty.  The  learned  judge  respited 
the  judgment,  until  the  judges  should  have  determined  the  question  as 
to  the  competency  of  Coddington  as  a  witness.  It  was  unanimously 
held  by  eleven  judges  (Vandeleur,  J.,  being  absent  from  illness),  that 
the  conviction  was  bad,  and  that  the  witness  ought  not  to  have  been  re- 
ceived. It  was  agreed,  that  no  case  could  be  found  where  an  accomplice, 
he  being  himself  comprised  in  the  same  indictment,  and  his  plea  of  not 
guilty  remaining  of  record,  had  been  admitted  as  a  witness.  The  ob- 
jection appeared  to  Jebb,  J.,  to  rest,  not  so  much  on  the  incompetency 
of  the  witness,  as  on  a  rule  of  practice,  adopted  partly  from  analogy  to 
the  doctrine  of  approvement,  and  partly  on  this  ground,  that,  being  a 
party  to  the  record,  he  shall  not  be  examined  while  the  record,  so  far  as 
it  concerns  him,  is  undecided.  The  following  authorities  were  discussed 
and  considered  : — 1  Hale's  P.  C,  303  ;  Cas.  Temp.  Hardw.,  154 ;  2  Camp.} 
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333,  note ;  5  Esp.,  154 ;  1  Strange,  6G3 ;  8  East.,  41  ;  2B.  Moore,  9  ;  8 
Taunt..  139;  (4th  E.  C.  L.,  48) ;  7  T.  /J.,610  ;  Bull  N.  P.,  308  ;  2  #«w&. 
P.  C.,c.  46,  m.  90,  91. 

At  the  ensuing  Summer  Assizes,  Jebb,  J.,  delivered  the  opinion  of  the 
judges,  and  further  declared  their  opinion  that  the  prisoners  should  not 
be  indicted  again  for  this  crime,  their  lives  having  been  once  in  jeopardy. 

The  opinion  of  a  witness,  whether  a  piece  of  land  is  included  within 
the  description  contained  in  a  levy,  is  not  competent  evidence. — Wood- 
burn  v.  Farmers'  Bank,  5  Watts  tS"  Sergeant's  R.,  447.     (1844.) 

A  child  of  any  age,  capable  of  distinguishing  between  good  and  evil, 
may  be  examined  on  oath,  and  the  credit  due  to  his  statements  is  to  be 
submitted  to  the  consideration  of  the  jury,  who  should  regard  the  age, 
the  understanding,  and  the  sense  of  accountability  for  moral  conduct,  in 
coming  to  their  conclusion. — State  v.  Whittier,  21  Maine  Rep.,  341.  (1843.) 

In  general,  where  evidence  of  usage  is  given  to  control  the  con- 
struction of  a  written  instrument,  the  jury  are  to  determine  its  effect. — 
Dawson  v.  Kittle,  4  HilPs  Rep.,  p.  107.     (1843.) 

A  witness  is  not  protected  from  answering,  when  his  answers  expose 

him  merely  to  pecuniary  loss. — Lowneyv.  Perham,  20  Maine  Rep.,  p.  235. 

(1843.) 

Where  the  subscribing1  witness  to  a  note  testifies  to  his  own  signa- 
.  ... 

ture,  but  can  recollect  nothing  more,  and  fails  to  prove  its  execution  by 

the  payer,  other  evidence  of  the  genuineness  of  the  signature  is  ad- 
missible. 

If  a  note  is  partly  written  by  one  hand,  and  finished  by  another  with 
a  different  ink,  this  does  not  furnish  prima  facie  evidence  that  the  note 
was  fraudulently  altered. — Crabtree  v.  Clark,  20  Maine  Rep., p.  337.  (1843.) 

EVIDENCE — FRAUD. 

Where  a  party  is  charged  with  fraud  in  a  particular  transaction,  may 
not  evidence  be  offered  of  previous  fraudulent  transactions  between  him 
and  third  persons  1 

It  may.  And  whenever  the  intent  or  guilty  knowledge  of  a  party  is 
material  to  the  issue  of  the  case,  collateral  facts,  tending  to  establish 
such  intent  or  knowledge,  are  proper  evidence. — Bottomley  v.  United  States, 
1  Story's  R.,  135.  (1842.) 

It  is  not  competent  for  a  plaintiff  to  give  in  evidence  declarations 
made  by  a  wife,  in  the  lifetime  of  her  husband,  showing  his  liability  to 
a  debt,  she  not  being  shown  to  be  the  agent  of  her  husband,  although  she 
is  now  a  party  defendant  on  the  record,  as  his  administratrix. — Alexander 
May  and  others,  Executors  of  Peter  May  v.  Alexander  Little  et  al.,  Admin- 
istrators  of  Wm.  B.  May,  3  North  Carolina  Rep.,  p.  27.      (1843.) 

Appeal  from  the  Superior  Court  of  Law  of  Anson  County,  at  Fall 
Term,  1842,  his  Honor  Judge  Dick  presiding.  This  was  an  action  of 
debt  on  a  bond,  executed  by  Wm.  B.  May,  the  defendant's  intestate,  to 
Peter  May,  the  plaintiff's  testator.  The  execution  of  the  bond  was  duly 
proven.     The  defendants  relied  upon  the  plea  of  payment,  and  introduced 
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a  variety  of  evidence  to  prove  that  the  bond  had  been  fully  paid  off  and 
discharged  in  the  lifetime  of  their  intestate.  The  plaintiffs  also  intro- 
duced evidence  to  prove  that  the  bond  had  not  been  discharged.  Among 
other  testimony,  the  plaintiffs  introduced  a  witness  who  stated  that  in 
the  fall  of  1836,  a  month  or  two  before  the  death  of  William  B.  May, 
Peter  May,  the  plaintiff's  testator,  handed  him  the  bond  now  in  suit,  and 
requested  him  to  call  on  William  B.  May  for  payment ;  that,  at  the  house 
he  was  informed  by  the  said  William's  wife  (who  is  now  a  defendant  as 
administratrix  of  the  said  William),  that  her  husband  was  at  home,  but 
indisposed,  and  not  in  a  situation  to  do  business.  The  witness  then 
stated  his  business  to  Mrs.  May,  the  present  defendant,  who  replied  to 
him  that  she  had  a  little  money  and  could  pay  him  one  hundred  dollars. 
Mrs.  May  further  remarked,  that  she  had  wished  her  husband  to  sell  a 
neoro  and  pay  the  debt.  This  evidence  was  objected  to  by  the  defend- 
ants as  inadmissible,  but  was  admitted  by  the  court,  upon  the  ground 
that  it  was  a  declaration  of  one  of  the  defendants  of  record  in  this  suit. 
The  jury  rendered  a  verdict  for  the  plaintiffs,  and  a  new  trial  having 
been  moved  for  and  refused,  and  judgment  entered  pursuant  to  the  ver- 
dict, the  defendants  appealed.     New  trial  awarded. 

Where  a  merchant  renders  an  account  to  one  of  his  customers,  and 
the  latter  keeps  it  without  making  objection  to  any  of  its  items,  the  jury 
may  infer  an  admission  of  its  correctness  and  a  promise  to  pay  the 
balance. —  Webb  v.  Chambers,  3' North  Carolina  Rep.,  p.  374.     (1843.) 

Appeal  from  the  Superior  Court  of  Law  of  Person  County,  at  Spring 
Term,  1843,  his  Honor  Judge  Battle  presiding. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  amounj;  of 
a  store  account  contracted  from  the  year  1830  to  1833.  Pleas,  general 
issue  and  statute  of  limitations.  On  the  trial  the  plaintiff  introduced  a 
witness,  who  proved  that  on  the  19th  of  October,  1840,  the  defendant 
was  at  the  plaintiff's  store,  and  the  parties  had  a  conversation  for  some 
time  by  themselves  in  relation  to  the  account,  when  they  came  into  the 
witness'  presence,  and  the  defendant,  in  reply  to  a  proposition  of  the 
plaintiff  that  he  should  close  his  account  by  bond,  said  he  would  come 
up  at  any  day  that  might  be  named  and  settle  the  account,  and  would  pay 
it  off  as  soon  as  he  could  sell  his  tobacco  ;  that  the  defendant  then  had 
the  account  in  his  hand,  but  the  witness  did  not  see  him  read  it  over,  nor 
did  he  hear  it  read  in  the  defendant's  presence.  The  plaintiff  then  intro- 
duced a  son  of  the  defendant,  who  testified  that  his  father  traded  at  the 
plaintiff's  store  during  the  years  mentioned  in  the  account,  but  he  could 
not  state  that  any  particular  article  therein  mentioned  had  been  purchased 
by  his  father.  The  counsel  for  the  defendant  contended  that  the  testi- 
mony was  not  sufficient  to  prove  the  account,  and  that,  if  it  were,  there 
was  no  such  acknowledgment  or  promise  to  pay  as  would  take  the  case 
out  of  the  operation  of  the  statute  of  limitations.  But  the  court  in- 
structed the  jury,  that,  if  they  believed  the  testimony,  they  might  find 
for  the  plaintiff1,  which  they  did.  Judgment  being  rendered  pursuant  to 
the  verdict,  the  defendant  appealed. 

Ruffin,  C.  J.  There  can  be  no  doubt  of  the  correctness  of  the 
opinion  given  to  the  jury.     It  is  the  ordinary  evidence  of  the  justice  of 
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a  merchant's  account,  when  he  renders  it  to  his  customer  and  the  latter 
keeps  it  without  objection  to  any  of  its  items.  Without  a  denial  of  it 
in  toto,  or  of  some  part  of  it,  the  jury  may  infer  an  admission  of  its  cor- 
rectness and  a  promise  to  pay  the  balance.  Upon  that  part  of  the  case 
alone,  therefore,  the  court  might  have  left  it  to  the  jury  on  both  points, 
that  is,  as  proof  of  the  delivery  of  the  articles,  and  of  a  mere  promise 
to  pay.  But  in  addition  to  those  inferences,  here  the  defendant,  with  the 
account  in  his  hand,  and  after  perusing  it,  or  opportunity  of  perusing  it, 
expressly  promised  to  settle  the  account  and  pay  it.  A  promise  could 
not  be  more  direct  or  precise,  for  there  was  nothing  left  to  uncertainty, 
as  the  account  fixed  the  debt,  which  the  defendant  agreed  to  pay. 
Judgment  affirmed. 

EVIDENCE SECONDARY LOST   DOCUMENT. 

To  render  secondary  evidence  admissible  in  proof  of  the  contents 
of  a  lost  document,  it  is  sufficient  to  prove  that  every  reasonable  search 
for  the  document  has  been  made,  although  every  possible  search  may 
not  appear  to  have  been  made. — Hart  v.  Hart,  1  Hare's  Rep.,  p.  1.  (1843.) 


EXECUTION. 

A  sheriff  is  justified  in  levying  an  execution  against  the  goods  of 
one  partner,  on  the  goods  belonging  to  the  firm ;  and  in  an  action  of  tres- 
pass against  him  by  the  firm,  evidence  is  not  admissible  to  prove  that 
the  partnership  goods  were  not  more  than  sufficient  to  satisfy  their  debts. 
When  the  sheriff  levies  on  the  interest  of  one  partner,  he  is  justified  in 
taking  exclusive  possession  of  the  goods  of  the  firm,  until  the  aid  of  a 
court  of  equity  is  successfully  invoked.—  Moore  Sf  Co.  v.  Tample,  3  Ala' 
bama  JV.  S.  Rep.,  319.     (1842.) 

Writ  of  error  to  the  Circuit  Court  of  Autauga  County. 

Action  of  trespass,  for  breaking  the  close  and  carrying  away  the 
goods  of  the  plaintiffs. 

At  the  trial,  it  appeared  that  the  defendant,  acting  as  Sheriff  of 
Autauga  County,  levied  an  execution  issued  against  Edward  H.  Moore, 
on  a  stock  of  goods  which  were  the  property  of  said  Moore,  Samuel  H. 
Moore,  John  H.  Moore,  and  Turner  H.  Moore,  the  plaintiffs,  who  were 
partners,  and  ejected  them  therefrom  for  about  twelve  days,  after  which 
time  he  returned  the  goods  to  the  possession  of  the  plaintiffs.  The 
plaintiffs  offered  evidence  conducing  to  prove,  that  the  stock  of  goods 
was  not  more  than  sufficient  to  satisfy  the  partnership  debts,  contracted 
by  the  firm,  in  their  purchase  of  the  goods.  This  evidence  was  excluded 
by  the  court  ;  to  which  the  plaintiffs  excepted.  They  also  requested 
the  court  to  charge  the  jury,  that  a  sheriff  holding  an  execution  against 
an  individual  member  of  a  firm,  cannot  levy  upon  the  partnership  pro- 
perty, exclude  the  other  partners  from  the  possession,  and  proceed  to 
sell,  under  said  execution.  This  was  refused,  and  the  jury  was  instructed 
that  a  sheriff  holding  an   execution  against  one  member  of  a  firm,  may 
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levy  upon  the  partnership  goods,  take  them  into  his  exclusive  possession, 
and  sell  the  individual  interest  of  said  member  of  the  firm.  This  was 
also  excepted  to  by  the  plaintiffs,  who  now  prosecute  this  writ  of  error, 
to  reverse  the  judgment  rendered  in  favor  of  the  defendant. 

The  errors  are  assigned  upon  the  questions  decided  by  the  Circuit 
Court. — Hilliard,  for  the  plaintiffs  in  error — cited,  Pierce  Sc  Baldwin  v. 
Puss  6c  Co.,  1  Porter,  232.  3  Peter's  Dig.,  164.  1  Gall.,  367.  Peters'  C. 
C,  460.     8  Pet.,  271.     2  Sumner,  409.     6  Mass.,  271. 

Hayne,  contra,  relied  on  Winston  v.  Ewing,  1  Ala.  Rep.,N.  S.,  129. 

Goldtkwaite,  J. — The  quantity  of  interest  which  each  partner  has  in 
the  goods  of  the  partnership,  may  oftentimes  be  a  question  very  difficult 
to  decide,  but  it  is  certainly  clear,  from  authority,  that  this  interest  is 
the  subject  of  levy  and  sale  under  an  execution.  We  have  heretofore 
had  occasion  to  examine  the  cases  connected  with  this  principle,  although 
it  has  not  been  directly  presented  for  decision  in  any  case  before  us. 
Most  of  them  are  collected  and  stated  in  the  case  of  Winston  v.  Ew- 
ing, 1  Jila.  Rep.,  JV*.  S.,  129.  And  we  shall  consider  our  duty  as  dis- 
charged, by  giving  some  of  the  reasons  which  led  our  minds  to  this  con- 
clusion. 

Each  partner  has  an  interest  in  his  own  right,  coupled  with  a  posses- 
sion, and  the  conjunction  of  these  is  sufficient  in  every  case  to  authorize 
a  Sheriff  in  making  a  levy.  When  the  levy  is  made,  if  the  rights  and 
interests  of  other  parties  are  so  commingled  with  those  of  him  whose 
estate  is  seized,  that  injury  to  them  will  probably  result  from  further  ac- 
tion by  the  Sheriffs,  a  case  is  presented  for  equitable  interposition.  If 
this  is  not  successfully  invoked,  the  Sheriff  must,  of  course,  proceed  to 
sell. 

We  are  not  now  required  to  declare  what  right  the  purchaser  may 
acquire  under  such  a  sale,  but  unless  it  can  be  made,  the  singular  ano- 
maly would  exist  of  a  possession  held  by  the  defendant,  coupled  with  an 
interest  in  his  own  right,  which  cannot  be  reached  by  execution  at  law. 
It  is  needless  to  say,  if  such  a  condition  of  property  was  permitted  by 
law,  it  would  lead,  undoubtedly,  to  covin  and  fraud.  Hence,  we  conclude, 
that  the  evidence  offered  was  properly  rejected. 

2.  The  charge  of  the  Court  seems  also  to  be  free  from  error.  The 
Sheriff  is  bound  at  his  peril,  to  answer  for  the  interest  which  the  defend- 
ant has  in  the  goods  which  are  levied  on,  and  if  not  permitted  to  have 
exclusive  possession,  they  might  be  eloigned  without  his  fault.  It  is  the 
misfortune  of  those  whose  interests  are  so  connected  with  those  of  the 
defendant  in  execution,  that  their  respective  estates  cannot  be  severed. 
But  the  condition  of  things  certainly  ought  not  to  cause  injury  either  to 
the  plaintiff  or  the  Sheriffs.  If  there  is  any  fault,  it  is  with  the  part- 
ners, who  have  so  connected  their  estates  that  justice  cannot  be  done  to 
others  without  injury  to  themselves. — Morely  v.  Stromborn,  3  B.df  P.,  254. 
Parker  v.  Pistor,  3  B.  S>-  P.,  288.  Chapman  v.  Koops,  3  B.  %  P.,  288.  Hey- 
den  v.  Heyden,  1  Salk.,  392.  Bechhurst  v.  Clinkard,  1  Show.,  169.  Jacky 
v.  Butler,  2  Ld.  Raym.,  871.     The  judgment  is  affirmed. 

Money  collected  upon  an  execution  by  a  constable  cannot  be  recovered 
back  again  from  the  officer  upon  the  allegation  of  its  having  been  paid  a 
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second  time. — Herring  v.  Jldams,  5  Watts  <Sf  Sergeant's  R.,  459.  (1844.) 
An  execution  was  delivered  to  an  officer,  with  directions  to  levy  it  on  the 
judgment  debtor's  real  estate.  The  officer,  without  entering  on  the  land, 
immediately  made  a  memorandum  on  a  separate  paper  (noting  the  day 
and  hour),  that  he  then  took  the  land  in  execution  :  he  afterwards  caused 
the  land  to  be  set  off  by  appraisement,  according  to  law,  and  dated  his 
return  on  the  execution  as  of  the  day  and  hour  when  he  made  said  memo- 
randum, and  set  forth  in  the  return  that  he  then  seized  the  land,  &c. 
Held,  that  the  return  was  not  false,  and  that  the  levy  took  effect,  by  rela- 
tion, from  the  time  when  such  memorandum  was  made. — Hall  v.  Crocker, 
3  Metcalfs  Rep.,  p.  245. 

An  execution,  though  irregularly  issued,  confers  authority  on  the 
Sheriff  to  sell,  and  it  is  not  void  absolutely,  nor  is  he  bound  to  look  to 
the  regularity  of  the  judgment,  and  the  steps  which  the  law  requires,  as 
directory  to  the  clerk. — Richardson  and  Letcher  v.  Bartley  et  al.  Ben 
Monroe's  Reports,  vol.  2,  p.  329.     (1842.) 

An  officer  has  a  right  to  levy  an  execution  upon  ahorse,  though  the 
owner  is  riding  him  at  the  time. — State  of  North  Carolina  on  the  relation 
of  Pel'g  S.  Rogers  <Sf  Co.  v.  Israel  F.  Billiard  and  others. — 3  North  Caro- 
lina Rep.,  p.  102.     (1843.) 

Appeal  from  the  Superior  Court  of  Law  of  Granville  County,  at  Fall 
Term,  1842,  his  Honor  Judge  Little  presiding. 

This  was  an  action  of  debt  upon  a  constable's  bond ;  the  breach  as- 
signed was  the  failure  to  levy  and  collect  certain  executions,  which  the 
relators  had  placed  in  the  hands  of  the  defendant  Dilliard,  as  constable, 
against  Thomas  A.  York  and  VV.  S.  Lloyd.  The  relators  offered  in  evi- 
dence Dilliard's  receipt  for  the  notes  of  the  parties  aforesaid,  and 
proved  that  they  had  a  certain  horse  of  the  value  of  $50,  which  had  be- 
longed to  York,  but  which  he  swore  had  been  sold  and  purchased  by 
Lloyd.  It  was  further  in  evidence,  that,  after  the  executions  came  into 
the  hands  of  the  constable,  Lloyd  and  the  constable  were  together  at  the 
house  of  the  relator  Rogers,  and  that  Lloyd  was  riding  the  horse  ;  that 
the  relator  directed  the  constable  to -levy  on  the  horse  and  he  would  in- 
demnify him  ;  that  the  constable  and  Lloyd  left  in  company,  and  went  to 
two  or  three  public  places  ;  that  the  constable  endeavoured  to  get  Lloyd 
to  dismount,  in  order  to  enable  him  to  levy  and  get  possession  of  the 
horse  ;  that  Lloyd  refused  to  do  so,  and  continued  on  the  horse  until  the 
parties  separated  :  that  Lloyd  returned  to  the  house  of  York,  where  he 
lived,  and  left  the  horse ;  that  on  the  following  day  another  constable 
levied  on  the  horse  and  sold  him  as  the  property  of  York.  It  was  con- 
tended in  behalf  of  the  relator,  and  the  Court  so  charged,  that  the  con- 
stable had  a  right  to  levy  on  the  horse,  notwithstanding  the  owner  was  on 
him  at  the  time  ;  and,  if  the  jury  collected  from  the  evidence  that  the 
constable  could  have  levied  and  got  possession  of  the  horse  without  a 
breach  of  the  peace,  it  was  his  duty  to  have  done  so,  and  his  failure  was 
such  a  neglect  as  would  render  him  liable. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new 
trial  having  been  made  and  overruled,  and  judgment  rendered  for  the 
plaintiff  pursuant  to  the  verdict,  the  defendants  appealed.  Judgment  af- 
firmed. 
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If  money  be  made  upon  an  execution  in  favor  of  two  or  more  plain- 
tiffs, a  payment  to  any  one  of  them  is  good,  and  discharges  the  Sheriff, 
and  he  cannot  afterwards  maintain  an  action  against  the  one  whose  re- 
ceipt he  took  for  it,  for  the  use  of  the  other. — Lazarus  v.  Follmer^  4 
Watts <5f  Sergeant's  Rep.,  p.  9.     (184.3.) 


EXECUTOR. 

Goods  and  chattels,  on  the  death  of  the  owner,  vest  in  his  personal 
representative  :  and  if  they  be  afterward  tortiously  taken  or  wrongfully 
converted,  he  may  sue  for  them  in  his  own  name  without  describing  him- 
self as  executor  or  administrator. — 4  HilPs  Rep.,  p.  57.  (1843.) 

Executors  and  administrators  who  have  kept  money  an  unreasonable 
length  of  time,  and  have  made  or  might  have  made  it  productive,  are 
chargeable  with  interest  ;  and  the  same  rule  applies  to  assignees  of  bank- 
rupts, of  insolvents  and  trustees.— 4  Dessaus.  Ch.  Rep.,  463.  5  Munf.,  223, 
pi.  7, 8.  1  Ves.jr.,  236.  Id.,  89.  1  Aik.,  90.  See  1  Sup.  to  Ves.  Jr.,  30 ;  11  Pes., 
61 ;  15  Ves.,  4-70.  1  Ball  Sr  Beat.,  230.  I  Sup.  to  Ves.  Jr.,  127,  n.  3.  1 
Jack.  Sr  Walk.,  140.  3  Meriv.,  43.  2  Bro.  C.  C,  156.  5  Ves.,  839.  7 
Ves.,  152.  1  Jack.  Sr  Walk.,  122.  1  Pick.,  530.  13  Mass.  R.,  232.  3 
Call.,  538.  4  Hen.  Sr  Munf.,  415.  2  Esp.,  JV.  P.  C,  702.  2  Atk.,  106. 
2  Ball.,  182.  4  Serg.  4'  Raw!.,  116.  As  to  the  distinctions  between 
executors  and  trustees,  see  Mr.  Cox's  Note  to  Fellows  v.  Mitchell,  1  P 
Wms.,  24<1.     1  Eden,  357,  and  the  cases  there  collected. 


FELONY. 

A  person  entrusted  to  drive  a  number  of  sheep  a  certain  distance, 
and  on  the  way  separating  one  of  them  from  the  rest  with  the  intention 
of  fraudulently  converting  it  to  his  own  use,  is  not  guilty  of  larceny. 
In  such  a  case  the  animus  fur andi,  upon  the  original  taking,  should  be 
left  to  the  jury. — The  King  v.  Reilly,  3  JebVs  Eng.  Crown  Cases,  p.  51. 
(1842.) 

The  following  report  was  submitted  by  Sir  Jonas  Greene,  Recorder 
of  Dublin,  to  the  Judges: 

"The  prisoner  was  indicted  for  stealing  a  sheep,  the  property  of 
George  Guest,  and  was  found  guilty  under  the  following  circumstances: 
Mr.  Guest,  who  resided  in  Liverpool,  stated,  in  substance,  that  he  bought 
upon  Thursday  the  30th  of  June  last,  a  lot  of  30  sheep  in  Smithfield 
market ;  that  he  had  them  directly  after  the  sale  branded  upon  the  back 
with  his  own  brand,  and  arranged  through  persons  of  the  names  of  Wilson 
and  Graham,  that  they  should  be  driven  on  the  same  day  to  the  water's 
edge,  for  the  purpose  of  exportation  to  Liverpool.  That  he  set  off  himself 
immediately  for  that  town  ;  but  that  after  his  arrival  there,  he  received 
only  29  sheep  instead  of  the  30.  That  he  thereupon  returned  to  Dublin, 
and  that  on  the  6th  of  July,  being  the  Wednesday  next  after  the  purchase, 
he  saw  the  missing  sheep  in  a  field  near  Dublin.  Samuel  Fisher,  the 
47 
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next  witness,  being  examined,  swore  that  on  the  same  Thursday  men- 
tioned by  Mr.  Guest  as  the  day  of  the  purchase,  the  prisoner  and  another 
man  were  driving  a  lot  of  sheep  down  Great  Brunswick  street  (which 
appeared  to  have  been  the  route  to  the  Pigeon  House) ;  that  he  was 
standing  at  the  time  in  his  timber  yard,  which  opens  upon  the  street, 
when  the  two  drivers  solicited  permission  to  leave  one  of  the  sheep, 
which  they  represented  to  have  tired,  for  some  time  in  his  yard  ;  that 
he  in  consequence  took  from  them  a  sheep  (which  was  proved  to  be  the 
one  identified  by  Mr.  Guest,  upon  his  return  to  Dublin,  as  the  missing 
sheep)  ;  and  that  the  drivers  thereupon  proceeded  forward  in  the 
same  direction  as  before.  That,  however,  suspecting  a  fraud,  he  took 
measures  with  the  police,  by  means  of  which  the  prisoner,  who  called 
the  next  morning  for  the  sheep,  was  apprehended.  The  peace  officer 
who  made  the  arrest  was  examined,  and  proved  declarations  of  the 
prisoner  as  to  the  property  of  the  sheep,  which  I  do  not  consider  it  for 
the  purposes  of  this  case  necessary  to  detail.  I  should  have  observed 
that  Mr.  Guest  did  not  accompany  the  drivers. 

"  Neither  of  the  persons  (Wilson  and  Graham)  alluded  to  by  Mr. 
Guest  was  examined,  and  the  case  in  some  respects  came  imperfectly 
before  the  court;  however,  it  was  to  be  collected  from  all  the  circum- 
stances, and  such  was  the  opinion  of  the  jury,  that  the  prisoner  and  his 
companions  were  of  the  class  of  persons  who  drive  for  hire,  from  Smith- 
field  market,  cattle  which  may  happen  to  be  purchased  there,  to  such 
places  as  the  purchasers,  or  those  acting  for  them,  may  direct.  The 
prisoner  was  not  defended  and  produced  no  witnesses. 

"  It  did  not  appear  to  me  that  there  was  any  reasonable  ground  for 
presuming  that  the  sheep  were  taken  by  the  drivers  originally  (I  mean 
upon  the  delivery  for  the  purpose  of  being  driven),  with  any  felonious 
intent,  and  I  did  not,  therefore,  in  terms  present  that  consideration  of 
the  case  to  the  jury.  I  thought,  however,  that  the  case  might  be  reason- 
ably assimilated  to  the  familiar  one  in  the  books,  of  a  carrier  separating 
part  of  what  he  is  entrusted  to  carry  from  the  residue,  and  embezzling 
such  part ;  and  I  directed  the  jury,  if  they  were  satisfied  that  the  lot  of 
sheep  the  prisoner  and  his  companion  were  driving,  was  the  one  pur 
chased  by  Mr.  Guest,  and  that  whilst  driving  them  upon  the  occasion 
stated,  they  singled  out  and  took  from  the  lot  at  large,  the  sheep  in  ques- 
tion, with  the  intention  of  fraudulently  converting  it  to  their  own  use, 
to  find  in  such  event  the  prisoner  guilty.  He  was  found*  guilty  accord- 
ingly. 

"  I  determined  to  reserve  the  question  as  to  the  propriety  of  my 
direction,  for  future  consideration.  I  have  accordingly  reflected  upon  it 
a  good  deal,  and  adverting  to  some  modern  determinations  in  England, 
but  particularly  the  case  of  Rex.  v.  Maddoz,  Russ.  $  Ry.,  Cr.  C,  92,  I 
apprehend  that  my  direction  to  the  jury  was  erroneous,  and  that  I  should, 
in  the  circumstances  and  event  supposed  in  that  part  of  my  charge,  have 
directed  an  acquittal.  I  think  it  right,  however,  to  submit  the  case  to 
the  consideration  and  decision  of  the  judges." 

The  judges  were  unanimously  of  opinion  that  the  conviction  was 
wrong  j  that  the  prisoner  was  not  a  servant,  but  a  special  bailee,  and  that 
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according  to  the  adjudged  cases  there  was  not  such  a  severance  of  the 
sheep  as  to  put  an  end  to  the  bailment.  They  also  held  that  the  animus 
furandi  should  have  been  left  to  the  jury.  See  Rex  v.  Stock,  1  Mood.  C. 
C.j  87.  Also  King  x^Beard,  3  Jebb,  p.  9,  and  cases  in  note  ;  particularly 
the  case  of  Rex  v.  J\rcJ\amee,  1  .Mood.,  368,  a  case  very  similar  to  the 
present ;  but  where  eight  judges  (four  being  absent)  held  that  the  dro- 
ver was  but  a  servant,  and  that  his  possession  was  the  owner's  posses- 
sion, and  therefore  that  the  conviction  was  right. — King  v.  Gourlay,  3 
Jebb,  p.  82, 

FORBEARANCE. 

In  assumpsit  on  a  promise  to  pay  the  debt  of  another  in  considera- 
tion of  forbearance,  the  fact  that  the  debt  was  not  due  at  the  time  of  the 
promise,  or  that  it  was  voidable  in  consequence  of  the  infancy  of  the 
debtor,  or  that  it  was  barred  by  the  act  of  limitations,  furnishes  no  de- 
fence to  the  action. — Hesser  v.  Steiner,  5  Watts  Sf  Sergeant's  R.,  476 
(1844.) 

FORGERY. 

An  indictment  for  having  in  possession  a  forged  note  of  the  Royal 
Bank  of  Scotland,  with  intent  to  utter  it,  cannot  be  supported  at  com- 
mon law. — The  Queen  v.  Fulton,  3  J  ebb's  English  Crown  Cases,  p.  48. 
(1842.) 

Margery  Fulton  was  convicted  before  Jebb,  J.,  at  the  summer  as- 
sizes for  the  county  of  Down,  in  1825,  on  an  indictment  charging  her 
with  having  in  her  possession  a  forged  note  of  the  Royal  Bank  of  Scot- 
land, knowing  it  to  be  forged,  and  with  intent  to  pass  it  as  a  genuine 
note.  The  indictment  was  framed  on  a  decision  of  the  twelve  Judges 
in  Ireland,  in  the  case  of  Rex  v.  Willis,  m  1797,  according  to  which  seve- 
ral convictions  had  since  taken  place.  But  as  it  appeared  from  the  cases 
of  Rex  v.  Heath,  Ru>s.  Sf  Ry.,  184,  and  Rex  v.  Stewart,  Russ.  8f  Ry.,  288,  then 
recently  published,  that  the  twelve  Judges  in  England  had  decided  that 
this  was  not  a  misdemeanor,  on  the  ground  that  no  act  was  charged  to 
have  been  committed,  the  opinion  of  the  Judges  was  requested  as  to 
whether  this  conviction  was  legal. 

The  learned  Judge  added  that  the  evidence  would  have  fully  sus- 
tained an  indictment  for  disposing  of,  and  putting  away  the  forged  note, 
under  the  45  Geo.  III.,  c.  89,  §  1  ;  and  that  it  was  a  very  fit  case  for  such 
a  prosecution,  as  the  prisoner  appeared  to  be  an  extensive  dealer  in 
forged  notes  ;  or  it  would  have  sustained  an  indictment  for  procuring  a, 
forged  note  with  intent  to  utter  it,  on  the  authority  of  Rex  v.  Fuller  and 
Robinson,  Russ.  Sr  Ry.,  308.  He,  therefore,  further  requested  the  opi- 
nion of  the  Judges,  whether  in  case  it  should  be  held  that  the  conviction 
was  wrong,  it  would  be  proper  to  recommend  the  prisoner  to  a  limited 
pardon,  extending  to  this  conviction  only,  and  that  the  prisoner  should 
be  detained  until  the  next  assizes,  to  be  indicted  for  disposing  of  or  put- 
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ting  away  a  forged  note,  or  for  procuring  a  forged  note,  with  intent  to 
utter  it. 

The  Judges  unanimously  ruled  that  the  indictment  was  bad,  and  that 
a  pardon  should  be  recommended  j  but  that  the  prisoner  should  be  de- 
tained for  a  further  indictment. 


FRAUD. 

PAROL    EVIDENCE    OF. 

Parol  evidence  is  admissible  in  all  cases  to  establish  fraud. — Bot- 
tomley  v.  United  States,  1  Story's  R.,  135.  (1842.) 

FRAUD — PUBLIC    OFFICER. 

When  a  public  officer  is  charged  with  conspiracy  or  fraud  in  the 
discharge  of  his  duties,  the  presumption  of  law  in  favor  of  his  innocence 
will  prevail  against  circumstances  of  suspicion,  but  may  be  overcome  by 
proof  of  previous  delinquencies  of  a  similar  nature. — Bottomleyv.  United 
States,  1  Story's  R.,  135.  (1842.) 

FRAUDS — STATUTE    OF. 

The  terms  of  a  written  contract  for  the  sale  of  goods  may  be  varied 
by  a  subsequent  parol  contract,  though  the  original  contract  falls  within 
the  operation  of  the  statute  of  frauds. — Cummings  x .  Arnold,  3  Metculfs 
Rep.,  p.  486.  (1343.) 

FRAUDULENT  CONVEYANCE. 

A  secret  trust,  inconsistent  with  the  terms  of  a  conveyance  made  by 
a  debtor  of  his  real  estate,  is  evidence  that  the  conveyance  is  fraudulent 
against  his  creditors,  if  it  be  not  satisfactorily  accounted  for ;  but  it  is 
not  fraud  per  se,  nor  conclusive  evidence  of  fraud. — Oriental  Bank  v. 
Haskins,  3  Metcalf's  Rep.,  332.  (1843.) 

The  mortgagee  of  a  vessel,  who  has  not  taken  possession,  is  not 
liable  for  repairs  made  or  necessaries  furnished  to  the  vessel,  on  the 
credit  of  the  mortgagor,  or  other  persons  having  the  equitable  title.  A 
bill  of  sale  is  a  good  and  valid  conveyance  of  a  vessel.  The  register  at 
the  custom  house  is  not  the  sole  or  conclusive  evidence  of  ownership. 
Where  the  bill  of  sale  of  a  vessel  is  unconditional,  the  purchaser  is  liable 
for  supplies  though  he  may  never  have  taken  possession  of  the  vessel, 
and  though  neither  the  master,  nor  the  merchant  furnishing  the  supplies, 
had  any  knowledge  of  the  sale.  But  where  C.  executed  a  bill  of  sale  of 
a  vessel  to  a  creditor  of  his,  and  left  the  same  at  the  custom-house  with- 
out the  creditor's  knowledge,  and  the  vessel  subsequently  arrived — 
was  repaired,  and  fitted  out  again  by  C,  when  he  executed  a  second  bill 
of  sale  to  the  said  creditor,  who  thereupon  took  the  first   bill  of  sale 
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from  the  custom-house — held,  that  the  first  bill  passed  no  title,  and  sub- 
jected the  grantee  to  no  expense  of  said  repairs  or  outfit. — Lord  and 
others  v.  Ferguson,  9  New  Hamp.  Rep.,  380.  (1843.) 

Assumpsit  to  recover  for  repairs  made  upon  the  brig  Augusta,  by 
the  plaintiffs,  between  Oct.  22,  and  Nov.  17,  1835. 

It  appeared  in  evidence,  that  prior  to  March  13,  1835,  the  brig  Au- 
gusta was  owned  by  Charles  Gushing,  On  that  day  he  executed  a  bill 
of  sale  of  the  vessel  to  the  defendant,  and  left  the  same  at  the  custom- 
house in  Portsmouth,  where  it  remained  until  March,  1836.  At  the  time 
it  was  executed  the  vessel  was  absent  on  a  voyage  to  the  West  Indies. 

On  her  return  she  was  entered  by  Cushing,  who  afterwards  cleared 
her  for  another  voyage,  in  December,  1835,  since  which  she  has  not  been 
in  the  port  of  Portsmouth.  After  the  bill  of  sale  was  thus  left  in  the 
custom-house,  there  was  no  change  of  the  register  of  the  vessel  there, 
nor  did  the  defendant  take  any  possession  of  her,  or  exercise  any  acts  of 
ownership  over  her  while  she  was  in  port. 

The  repairs  were  made  by  the  plaintiffs  at  the  request  of  Cushing. 
The  bill  for  the  repairs,  with  bills  for  the  repairs  on  other  vessels,  were 
presented  to  him,  and  he  made  some  payments.  Whether  the  bill  for 
these  repairs  was  presented  on  his  request  or  not,  he  could  not  state.  It 
was  afterwards  withdrawn  by  the  plaintiffs. 

On  the  first  of  March,  1836,  another  bill  of  sale  of  the  vessel  was 
made  by  Cushing,  and  delivered  to  the  defendant ;  and  the  defendant 
about  that  time  took  the  first  bill  from  the  custom-house,  and  in  that 
month  he  sent  to  Boston,  where  the  vessel  then  was,  took  possession  of 
her,  and  procured  a  register  in  his  own  name. 

Cushing  testified  that  the  defendant,  being  liable  as  endorser  for  him, 
had,  a  short  time  before  the  first  bill  of  sale,  applied  to  him  for  collateral 
security,  and  that  there  had  been  some  conversation  about  the  bill  of  sale 
before  it  was  made  ;  that  it  was  never  delivered  to  him  by  Ferguson,  but 
was  made  at  the  custom-house,  and  left  there  by  himself;  that  he  con- 
sidered it  under  his  control,  and  should  not  have  delivered  it  to  the  defen- 
dant, until  he  had  executed  to  him  some  writing,  showing  that  he  held  it 
as  security  ;  that  he  did  not  know  that  the  defendant  had  knowledge  of 
the  execution  of  the  bill  at  the  time,  and  that  the  reason  that  a  second 
bill  of  sale  was  afterwards  made,  was  because  he  supposed  the  first  was 
worth  nothing  after  the  vessel  had  entered  and  cleared. 

Upon  the  foregoing  evidence  a  verdict  was  taken  for  the  plaintiffs, 
by  consent — judgment  to  be  entered  according  to  the  opinion  of  the 
court.  Cutts,  for  the  defendant,  contended  that  either  bill  of  sale  execut- 
ed in  this  case  was  a  mere  pledge  of  property,  and  that  the  defendant 
became  seised  only  as  mortgagee  or  pledgee. 

To  the  point  that  mortgagees  not  in  possession  were  not  liable  for 
repairs,  he  cited  Story\s  Abbott  on  Shipping,  53  .and  19,  note.  8  Johns., 
159.  Mclntyre  v.  Scott,  1  Hen.  5/.,  114.  Jackson  v.  Vernon,  18  ditto, 
169.  Champ/in  v.  Butler,  15  ditto,  298.  Leonard  V.Huntingdon,  7  Cowen, 
697.     Thorn  v.  Hicks,  6  Green,  478.     Colson  v.  Bonzez,  2  HalPs  Rep.,  1. 

Emery  and  Bartlett,  for  the  plaintiffs,  to  the  point  that  a  deed,  execut- 
ed and  delivered  to  another,  without  the  knowledge  of  the  grantee  at  the 
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time,  takes  effect  from  the  delivery,  provided  the  subsequent  assent  of 
the  grantee  be  given,  cited  5  N.  H.  R.,  71.  Buff  urn  v.  Green  et  ah,  12 
Pick.,  141.  He.lge  v.  Drew,  3  JV.  if.  /?.,  304.  Barnes  v.  Hatch  et  al., 
10  JWass.,  456.     Maynard  v.  .Maynard  et  als. 

As  to  the  effect  of  a  bill  of  sale  on  enrolment  of  a  vessel  they 
cited  15  Mass.,  477.  Tucker  v.  Buffington  et  al.,  6  JV.  if.  i?.,  95,  Hackes  et 
al.  v.   Young  et  als. 

Upham,  J.,  delivered  the  opinion  of  the  Court.  Judgment  for  the 
defendant. 

GAMING. 

Where  a  man  is  cheated  out  of  his  money,  though  it  is  in  playing  at 
a  game  forbidden  by  law,  he  may  recover  back  what  he  has  paid  from  the 
person  who  practised  the  fraud  on  him. —  Webb  v.  Fulchire,  3  North  Caro- 
lina Rep.,  p.  485.  (1843.) 

Appeal  from  the  Superior  Court  of  Law  of  Onslow  County,  at  Spring 
Term,  1843,  his  honor  Judge  Bailey  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  to  recovei 
the  sum  of  forty  dollars.  The  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  following  facts :  The  defendant 
had  three  acorn-cups,  with  a  white  ball,  which  he  placed  under  one  of  the 
cups  in  the  presence  of  the  plaintiff.  The  defendant  proposed  to  bet  the 
plaintiff  twenty  dollars  that  he  could  not  tell  which  one  of  the  three  cups 
the  ball  was  under.  The  plaintiff  bet  him  that  he  could,  and  thereupon 
staked  twenty  dollars.  The  plaintiff  pointed  to  the  cup,  and  bet  that  the 
ball  was  under  that  one.  The  defendant  raised  the  cup,  and  the  ball  was 
not  there.  The  money  staked  was  then  paid  over  to  the  defendant,  as 
being  won  by  him.  In  the  same  way,  the  defendant  won  twenty  dollars 
more,  which  was  in  like  manner  paid  over  to  him.  The  court  was  of 
opinion  that  the  plaintiff  could  not  maintain  this  action,  and  set  aside  the 
verdict,  and  entered  a  non-suit.  From  this  judgment  the  plaintiff  ap- 
pealed. 

No  counsel  appeared  for  the  plaintiff  in  the  court. 

J.  W.  Bryan,  for  the  defendant,  to  show  that  money  paid  to  a  winner 
on  an  illegal  wager,  could  not  be  received  back,  cited  Howson  v.  Han- 
cock, 8  Term  Rep.,  575.  Hostelow  v.  Jackson,  15  Eng.  C.  L.  Rep.,  205. 
Tkistlewoodv.  Cracrolt,  1  M.  #  S.,  500.  Hodges  v.  Piitman,  Car.  L.  Rep.,  394. 
See  also  the  opinion  of  Ruffin,  C.  J.,  3  North  Carolina  Rep.,  pp.  486  Sf  7. 

The  judgment  of  non-suit  is  reversed,  and  judgment  for  the  plaintiff 
according  to  the  verdict. 

Courts  of  equity  will  entertain  a  bill  to  have  any  gaming  security 
delivered  up  and  cancelled. — 1  Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  6,  and  note  (c.) 
Robinson  v.  Bland,  2  Burr,  1077.  The  civil  law  contains  a  most  whole- 
some enforcement  of  moral  justice  upon  this  subject.  It  not  only  pro- 
tects the  loser  against  any  liability  to  pay  the  money  won  in  gaming,  but 
if  he  has  paid  the  money,  he  and  his  heirs  have  a  right  to  recover  it  back 
at  any  distance  of  time,  and  no  presumption  or  limitation  of  time  runs 
against  the  claim.      Victum  in  ale®  lusu,  non  posse  conveniri.       Et  si 
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solverit,  habere  repetitionem,  turn  ipsum,  quam  haeredes  ejus  adversus  victo- 
rem  el  ejus  haeredes  ;  idque  perpetuo,  et  etiam  post  triginta  annos,  though 
thirty  years  was  the  general  limitation  of  rights  in  other  cases. —  Cod., 
lib.  3,  tit.  43,  1,  1.  1  Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  6,  note  (c.)  The  statute, 
9  Jim.,  c.  14,  enacts,  that  all  bonds  and  other  securities,  given  for  money 
won  at  play,  or  money  lent  at  the  time  to  play  with,  shall  be  utterly 
void  ;  that  all  mortgages  and  incumbrances  of  lands  made  upon  the  same 
consideration,  shall  be  and  enure  to  the  use  of  the  heir  of  the  mortgagor  ; 
that,  if  any  person,  at  any  time  or  sitting,  loses  jGIO  at  play,  he  may  sue 
the  winner,  and  recover  it  back,  by  action  of  debt  at  law;  and,  in  case 
the  loser  does  not,  any  other  person  may  sue  the  winner  for  treble  the 
sum  so  lost  ;  and  the  plaintiff  may,  by  bill  in  equity,  examine  the  defend- 
ant himself  upon  oath  ;  and  that  in  any  of  these  suits,  no  privilege  of 
parliament  shall  be  allowed.  The  statute  further  enacts,  that  if  any  per- 
son, by  cheating  at  play,  shall  win  any  money  or  valuable  thing,  or  shall 
at  any  one  time  or  sitting,  win  more  than  .£10,  he  may  be  indicted 
thereupon,  and  shall  forfeit  five  times  the  value  to  any  person  who  will 
sue  for  it  ;  and  (in  case  of  cheating)  shall  be  deerfled  infamous,  and  suf- 
fer such  corporal  punishment  as  in  case  of  wilful  perjury. 

In  the  construction  of  this  act,  it  has  been  held  that  a  wager  on  some 
matter  arising  from  the  game,  and  collateral  to  it,  but  not  on  the  event 
itself,  is  not  an  offence  within  it. — 1  Salk.,  344.  Hawk.  b.  1,  c.  92,  s.  47. 
2  H.  Bla.,  43.  In  the  construction  of  the  words,  "  at  any  one  time  or 
sitting,"  it  has  been  adjudged  that  where  a  sum  above  JEIO  had  been 
won  and  paid,  after  a  continuance  at  play,  except  an  interruption  during 
dinner  time,  it  was  to  be  considered  as  done  at  one  and  the  same  sit- 
ting.— 2  Bla.  R.,  1226.  By  several  statutes  of  the  reign  of  king  George 
II.— 12  Geo.  II.,  c.  28  ;  13  Geo.  II.,  c.  19  ;  18  Geo.  II.,  c.  34,  all  private 
lotteries,  by  tickets,  cards,  or  dice  (and  particularly  the  games  of  faro, 
basset,  ace  of  hearts,  hazard,  passage,  roily  polly,  and  all  other  games 
with  dice,  except  backgammon),  are  prohibited  under  a  penalty  of 
£-200  for  him  that  shall  erect  such  lotteries,  and  £50  a  time  for  the  play- 
ers. Public  lotteries,  unless  by  authority  of  Parliament,  and  all  manner 
of  ingenious  devices,  under  the  denomination  of  sales  or  otherwise, 
which  in  the  end  are  equivalent  to  lotteries,  were  before  prohibited  by  a 
great  variety  of  statutes — 10  Sr  11  W.  III.,  c.  17.  9  Jim.,  c.  6,  sec.  56. 
10  Jim.,  c.  26,  sec.  109.  8  Geo.  I.,  c.  2,  sec.  36,  37.  9  Geo.  L,  c.  19,  sec.  4, 
5.     6  Geo.  II.,  c.  35,  sec.  29,  30,  under  heavy  pecuniary  penalties. 

GIFT. 

A  valid  gift  may  be  made,  inter  vivos,  of  a  promissory  note,  payable 
to  the  order  of  the  donor,  without  endorsement  by  him,  or  other  writing. 

If  the  donee,  in  such  case,  after  receiving  the  note  from  the  donor, 
hand  it  back  to  him,  and  request  him  to  keep  it  until  he,  the  donee,  should 
call  for  it,  or  to  collect  it  for  him,  the  gift  is  not  thereby  annulled. 

The  donee  may,  upon  the  death  of  the  donor,  maintain  an  action 
against  the  maker  of  such  note,  in  the  name  of  the  donor's  administrator, 
against  his  consent — Grover  v.  Grover,  24  Pickering's  Rep.,  p.  261,  (1842.) 
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Assumpsit  upon  a  promissory  note  made  by  the  defendant,  and 
payable  to  the  order  of  Hyram  S.  Grover,  the  plaintiff's  intestate. 

At  the  trial,  before  Putnam,  J.,  it  appeared  that  in  March,  1832, 
Grover  V.  Blanchard  called  to  see  the  intestate.  Upon  an  inquiry  be- 
ing made,  whether  the  intestate  had  put  on  record  a  deed  of  mortgage 
given  to  secure  the  payment  of  the  note  in  question,  the  intestate  pro- 
duced the  deed,  which  had  not  then  been  recorded,  and  the  note,  and 
said  to  Blanchard,  "I  will  make  a  present  of  these  to  you,  if  you  will 
accept  them."  Blanchard  then  took  them  and  put  them  in  his  pocket, 
saying  he  would  accept  them  as  a  token  of  love,  or  affection,  or  respect. 
Before  they  parted,  Blanchard  handed  them  back  to  the  intestate,  saying 
to  him,  "You  may  keep  the  papers  until  I  call  for  them,  or  collect  them 
for  me."  No  assignment  was  made  on  the  note  or  mortgage.  After- 
wards, the  intestate  put  the  mortgage  deed  on  record.  The  plaintiff, 
after  the  death  of  the  intestate,  in  October,  1832,  took  the  deed  from 
the  register's  office,  and  having  received  of  the  defendant  payment  of 
the  amount  secured  thereby,  discharged  the  mortgage.  Upon  the  death 
of  the  intestate,  the  n8te  was  found  in  his  chest,  with  his  papers;  and 
Blanchard  took  it,  refused  to  deliver  it  to  the  plaintiff,  and  caused  this 
action  to  be  brought. 

The  defendant  contended,  1st,  that  no  valid  gift  of  a  chose  in  ac- 
tion could  be  made  inter  vivos  without  writing  ;  2d,  that  the  name  of  the 
donor,  or  of  the  administrator  or  executor  of  the  donor,  could  not  be 
used  without  his  consent,  in  an  action  brought  for  the  use  of  the  donee ; 
and,  3d,  that  the  donor  could  not,  by  law,  act  as  the  agent  of  the  donee 
to  keep  the  papers,  or  collect  the  money. 

The  jury  found,  that  the  intestate  did  intend  to  give  the  property 
contained  in  the  note  and  mortgage  absolutely  to  Blanchard.  The 
whole  court  were  to  determine,  upon  these  facts,  whether  or  not  the 
property  passed  and  vested  in  Blanchard,  and  whether  or  not  he  might 
maintain  this  action  without  the  consent  of  the  nominal  plaintiff,  for  his 
own  use,  under  the  facts  and  circumstances  above  stated. 

Keyes  and  Farley,  for  the  defendant : 

In  order  to  pass  property  by  a  gift  inter  vivos,  there  must  be  not 
only  an  intention  to  give,  but  an  actual  delivery,  according  to  the  nature 
of  the  subject-matter,  and  the  donee  must  have  the  entire  control  of  the 
thing  given.  In  the  present  case,  there  was  not  such  a  delivery,  and 
the  donee  did  not  acquire  entire  control  over  the  note  and  mortgage. 
Something  remained  to  be  done  by  him,  in  order  to  obtain  the  value. 
The  thing  given  was  a  chose  in  action,  and  no  valid  gift  can  be  made  of 
a  chose  in  action,  inter  vivos, \\'\\h.ox\i  writing.  In  all  the  cases  where  more 
equitable  assignments  have  been  supported,  the  assignments  were  founded 
on  a  valuable  consideration. — Perkins  v.  Parker,  Mass.  M.,  117.  Fink 
v.  Cox,  18  Johns.  R.,  145.  Tate  v.  Hilbert,  2  Ves.,  Jim.,  112.  Cotteen  v. 
Missing,  1  Mad.  Ch.  1L,  176.  2  Kent's  Comm.,  355.  Public  policy  re- 
quires that  the  evidence  of  transactions  like  the  one  in  question  should 
be  in  writing. 

Blanchard  had  no  right  to  use  the  name  of  the  administrator  against 
his  consent.     The  assignee  has  a  right  to  use  the  name  of  the  assignor, 
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where  the  assignment  is  founded  on  a  valuable  consideration,  upon  the 
ground  of  implied  contract.  If  the  assignor  could,  by  refusing  to  per- 
mit his  name  to  be  used,  defeat  his  own  agreement,  it  would  be  a  fraud 
on  the  assignee.  But,  in  the  present  case,  Blanchard  has  given  no  con- 
sideration for  the  use  of  the  name  of  the  plaintiff.  As  the  entire  con- 
trol over  the  note  and  mortgage  had  not  passed  from  the  intestate,  he 
might  have  revoked  the  gift ;  and  the  same  right  to  revoke  vested  in  the 
administrator. 

Hoar,  for  the  plaintiff,  to  the  point  that  the  transfer  was  well  made 
by  parol,  cited  Howell  v.  Mclvers,  4  T.  R.,  690.  Heath  v.  Hall,  4  Taunt., 
3-26.  Jo?ies  v.  Witter,  13  Mass.  R.,  304.  Dunn  v.  Snell,  15  Mass.  R., 
481.  Crocker  v.  Whitney,  10  Mass.  R.,  316.  And  that  the  action  might 
be  maintained  in  the  name  of  the  nominal  plaintiff  without  his  consent. 
— Master  v.  Miller,  4  T.  R.,  340.  Myers  v.  James,  2  Bailey's  (S.  Caro- 
lina) R.,  547.     Owings  v.  Law,  5  Gill  Sf  Johns.,  134. 

Wilde,  J.,  delivered  the  opinion  of  the  Court. ' 

Judgment  for  plaintiff,  for  the  use  of  Blanchard. 


GUARANTY. 

A  written  guaranty  is  to  be  construed  by  the  same  rules,  and  may 
be  explained  by  the  same  evidence  as  other  contracts. — Per  Cowan,  J., 
Walralh  v.  Thomson,  4  Hill's  Rep.,  p.  200.  (1843.) 

The  obligation  and  effect  of  a  guaranty,  executed  in  New  Orleans*, 
is  governed  by  the  law  of  Louisiana. 

By  the  civil  law,  and  the  law  of  Louisiana,  no  consideration  is  ne- 
cessary to  be  expressed  in  the  guaranty,  or  to  be  proved  at  the  trial 
upon  it. 

But  the  guarantor  cannot  be  held  liable  unless  the  creditor  uses  rea- 
sonable diligence  to  make  a  demand  on  the  original  debtor,  and  gives 
notice  of  non-payment  to  the  guarantor. — Ringgold's  Adm'r  v.  JVewkirk  Sf 
Olden,  3  Arkansas  Rep.,  p.  96.  (1842.) 

This  was  originally  a  motion  for  allowance,  made  by  the  appellees, 
in  the  County  Court  of  Independence  County,  against  the  appellant,  as 
administrator  of  Charles  Kelly,  deceased.  At  January  Term,  1838,  of 
the  County  Court,  the  appellees  filed  there  a  paper,  somewhat  in  the 
shape  of  a  declaration,  by  which  they  claimed  a  debt  of  $806  12,  and 
stated  that  on  the  6th  of  March,  1833,  Kelly  made  his  promise  in  writing, 
and  delivered  it  to  the  appellees,  by  which  he,  by  the  style  of  Mont- 
gomery, Kelly  &  Co.,  guaranteed  the  payment  of  a  bill  of  the  same  date 
to  the  appellees,  made  by  Randolph  and  Keethley,  for  $806  12,  whereby 
he  became  liable  to  pay  that  sum,  according  to  the  tenor  and  effect  of 
said  writing  ;  and  although  the  sum  specified  in  the  writing  has  been  long 
due,  that  neither  Kelly,  nor  Ringgold,  his  administrator,  had  paid  it,  or 
any  part  of  it. 

The  County  Court  allowed  the  sum  of  $806  12  against  the  estate, 
with  $233  70  damages. 

The  appellant  presented  his  petition  to  the  Circuit  Court,  at  Juno 
48 


378  GUAKAHTI. 

Term,  1838,  for  a  mandamus  to  the  County  Court,  commanding  that  tri- 
bunal to  grant  him  an  appeal,  which  petition  was  allowed,  the  mandamus 
issued,  and  the  County  Court  granted  the  appeal. 

When  the  case  came  into  the  Circuit  Court,  the  appellant  moved  to 
dismiss  the  suit  for  want  of  a  bond  for  costs,  which  motion  was  over- 
ruled ;  and  he  then  filed  his  plea  in  abatement,  in  which  he  alleged  the 
non-residence  of  the  appellees  ;  and  that  they  have  not  filed,  or  caused  to 
be  filed,  with  the  Clerk,  a  bond,  with  security  for  costs.  On  demurrer 
to  the  plea,  it  was  declared  insufficient. 

On  the  trial  in  the  Circuit  Court,  the  Court,  notwithstanding  the  ob- 
jections of  the  appellant,  admitted  the  following  writing  in  evidence,  to 
wit : 

"$806   12  New  Orleans,' March  6th,  1833. 

"  We  hereby  guaranty  the  payment  of  bill  of  this  date,  to  Newkirk 
&  Olden,  by  Randolph  &  Keethley,  for  eight  hundred  and  six  dollars  and 
twelve  cents. 

Montgomery,  Kelly  &  Co." 

This  writing,  together  with  the  bill  of  goods  sold  to  Randolph  &  Keeth- 
ley, was  all  the  evidence  in  the  case. 

The  appellant  objected  to  the  admission  of  the  guaranty,  because  it 
showed  no  consideration,  and  "was  therefore  void  by  the  statute  of  frauds  ; 
because  the  bill  of  goods  was  barred  by  the  statute  of  limitations,  and 
because  no  notice  of  the  non-payment,  by  Randolph  &  Keethley,  of  the 
bill  of  goods,  was  ever  given,  by  the  appellees,  to  Kelly  or  his  adminis 
trator. 

The  Circuit  Court  rendered  judgment  in  favor  of  the  appellees  for 
$806   12,  and  Ringgold  appealed. 

Fowler,  for  plaintiff  in  error: 

It  is  contended,  in  behalf  of  Ringgold,  that  the  Circuit  Court  erred 
in  sustaining  the  demurrer  to  his  plea  in  abatement.  Such  plea  was  a 
proper  mode  of  taking  advantage  of  the  facts  that  Newkirk  &  Olden  were 
non-residents,  and  had  filed  no  bond  for  costs,  as  required  by  the  sta- 
tute.—  /Sec.  1  Ark.,  247,  Means  v.  Cromwell  Sf  Guthrey  ;  and  case  of  Clark 
v.  Gibson,  1Ark.,  109.  The  old  statute,  in  relation  to  bonds  for  costs, 
which  applies  to  this  case,  is  broader  than  the  present  statute,  which 
governed  the  case  of  Clark  v.  Gibson,,  and  that  of  Dillard  v.  JVoell  (2 
Ark.,  449),  and  requires  that  non-resident  plaintiffs  shall,  before  they  in- 
stitute any  suit  "in  the  Courts  of  this  Territory,"  file  a  bond  for  costs — 
clearly  meaning  every  Court — not  only  Circuit,  but  County  and  Su- 
preme.—  Vide  Steele  and  McCamp,  Dig.,  314,  315.  Such  plea  ought, 
therefore,  as  it  was  formal  in  all  parts,  and  good  in  substance,  to  have 
been  sustained,  and  the  suit  abated  thereon.  How  far  Ringgold's  right 
to  take  advantage  of  such  error,  in  this  Court,  was  waived  by  the  records 
of  said  Circuit  Court,  &c,  is  respectfully  submitted  to  this  Court,  with 
the  single  suggestion,  that  as  there  was  no  pleading  over,  it  was  but  a 
judgment  nil  dicit,  and  as  such,  the  erroneous  decision  upon  said  plea 
may  be  reached  and  corrected  by  this  Court. 

But  supposing  that  the  plea  in  abatement  has  been  passed  too  far  to 
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recall  our  steps,  there. is  abundant  cause  for  reversal  set  forth  in  the 
bill  of  exceptions,  and  expressly  reserved  for  revision  heivg. 

There  was  no  allegation  in  the  declaration,  or  any  pretence  of  proof, 
that  payment  had  been  demanded  of  Randolph  &  Keethley,  and  notice  of 
their  failure  given  to  said  administrator  or  his  intestate.  It  is  a  general 
and  well  settled  principle  of  law,  and  a  rule  to  which  the  case  before  the 
Court  cannot  form  an  exception,  that  guarantors  are  only  collaterally 
liable,  on  the  failure  of  the  principal  debtor,  to  pay  the  debt,  and  that  a 
demand  of  the  principal,  and  notice  of  his  failure  to  pay  to  the  guarantor, 
are  indispensable. — See  1  Pet.  Cond.  Rep.,  627.  6  Cranch  Rep.,  69.  2  Pet. 
Cond  Rep.,  417.     12  Wheat.  Rep.,  515. 

The  cause  of  action  is  improperly  stated  in  the  declaration,  and 
debt  cannot  be  sustained  upon  such  a  collateral  undertaking.  Assumpsit 
is  the  proper  and  only  form  of  action.  And  for  this  reason,  the  judg- 
ment should  be  reversed. 

Further,  the  County  Court,  in  which  the  claim  was  originally  filed, 
had  no  jurisdiction  of  the  subject  matter  ;  the  Court  of  Probate  having 
jurisdiction  thereof  properly,  and  the  County  Court  having  no  such 
powers  of  adjudicating  granted  by  the  constitution  and  laws  of  the  State. 
If  the  County  Court  had  not  jurisdiction,  neither  had  the  Circuit  Court, 
by  appeal :  and  should  the  Court  reverse  the  judgment  of  the  Circuit 
Court,  and  direct  the  Circuit  Court  to  dismiss  the  appeal,  for  want  of 
jurisdiction,  acquired  through  the  County  Court,  which  clearly  had  none, 
it  is  respectfully  asked  of  this  Court  that  a  supersedeas  be  awarded  to  the 
said  County  Court,  setting  aside  and  vacating  the  original  judgment.  • 

Pike,  contra  : 

The  points  taken  in  the  assignments  of  errors,  are — 

That  the  declaration  is  insufficient  j 

That  the  Circuit  Court  rendered  judgment  without  jurisdiction — 
and  when  they  could  only  reverse  the  judgment  rendered  by  the  County 
Court  ; 

That  the  claim  had  not  been  regularly  filed,  and  notice  given  accord- 
ing to  law  ; 

That  the  form  of  action  was  misconceived — being  debt  instead  of 
assumpsit ; 

That  the  Court  erred  in  sustaining  the  demurrer  to  the  plea  in 
abatement ; 

Error  in  admitting  the  writing  in  evidence ; 

That  there  was  no  evidence  of  the  partnership  of  the  appellees  ; 

That  there  was  no  allegation  or  proof  of  demand  made  in  Randolph 
6c  Keethley,  and  refusal  by  them  to  pay,  or  of  notice  thereof  to  Kelly  or 
Ringgold. 

We  will  take  up  these  objections  in  the  order  of  time  to  which  they 
apply. 

First,  then,  it  is  alleged  that  the  claim  had  not  been  regularly  filed, 
and  notice  given  according  to  law.  To  this  we  reply,  that  by  Section  62 
of  the  administration  law,  under  which  the  County  Court  acted,  the  party 
claiming  the  allowance  was  required,  at  least  fifteen  days  before  the  sit- 
ting of  the  court,  to  file  with  the  clerk  his  claim,  together  with  the  nature 
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and  amount  of  the  same  ;  which  claim,  so  filed,  it  is  provided,  should  be 
a  sufficient  notice  to  the  executor  or  administrator. —  Ter.  Dig.,  73.  In 
the  present  case,  the  term  of  the  County  Court  commenced  on  the  first 
Monday  in  January,  A.D.,  1838.  And  on  the  18th  of  November,  1837,  a 
notice  of  the  claim  was  filed  in  the  shape  of  a  declaration.  It  does  not 
appear  on  the  record  whether  the  writing  sued  on  was  then  filed  or  not, 
but,  as  no  objection  was  made  on  that  ground  in  the  County  Court,  it 
must  be  presumed  that  it  was  filed  in  time,  or,  if  not,  the  objection  was 
waived  by  the  administrator. 

Moreover,  he  appeared  in  that  Court,  and  appealed  to  the  Circuit 
Court,  and  therefore  could  not  now  have  any  advantage  of  the  objection, 
even  if  it  existed. 

Second:  That  the  declaration  is  insufficient.  By  Section  62  of  the 
same  law,  Ter.  Dig.,  73,  the  County  Court  was  required  to  proceed  to 
the  trial  upon  all  claims  offered  for  allowance,  in  a  summary  manner 
without  the  forms  of  pleading.  The  paper  treated  by  the  appellant  here  as 
a  declaration,  was  in  fact  only  a  notice,  of  the  nature  and  amount  of  the 
claim,  and  is  every  way  sufficient  in  that  view.  It  describes  the  instru- 
ment on  which  the  liability  depended,  and  nothing  more  was  necessary. 

But  if  insufficient,  the  appearance  in  both  courts  waives  all  objection 
to  it. 

Third :  That  the  plaintiffs  misconceived  their  action.  No  form  of 
action  is  used  in  the  county  court.  No  such  actions  as  debt  or  assump- 
sit are  used  there:  and  the  statement  in  the  notice  as  to  the  demand  of 
a  debt  is  mere  surplusage,  and  cannot  vitiate.  How  could  the  County 
Court  determine  such  a  point,  if  it  had  been  raised  there.  No  demurrer 
to  the  notice  could  be  filed  ;  and  all  that  court  could  do,  was  simply  to 
look  to  the  evidence,  and  see  if  it  warranted  an  allowance.  And  the  re- 
marks of  this  court  in  Jeffeiy  v.  Underwood,  1  Ark.,  1 19,  apply  as  forcibly 
here  as  in  that  case.  It  is  there  said,  that  because  an  action  before  a 
justice  is  styled  in  the  summons  an  action  of  debt,  does  not  make  it  so. 
"  There  is  no  law,"  said  this  court,  "  requiring  the  species  of  action  to 
be  stated  in  the  summons.  It  is  in  every  point  of  view  immaterial,  and 
beiri£  inserted,  must  be  regarded  as  surplusage.  The  ground  of  action 
must  be  described,  but  the  species  of  action  need  not  be  stated." 

Fourth  :  That  the  Circuit  Court  rendered  judgment  without  jurisdic- 
tion, and  when  they  could  only  reverse  the  judgment  rendered  in  the 
County  Court.  By  sec.  34  of  the  administration  law,  Ter.  Dig.,  63,  upon 
an  appeal  from  the  Court  of  Probate  to  the  Superior  Court,  the  appellate 
court  was  required  to  "  proceed  in  that  case  on  the  merits,  as  though  no 
trial  had  ever  taken  place  in  said  cause  ;  and  to  give  such  judgment  or 
decree  as  the  court  below  ought  to  have  done."  And  by  sec.  7  of  the 
law  concerning  County  Courts,  Ter.  Dig.,  160,  the  Circuit  Court  was  to 
proceed  "to  try  the  same,"  and  to  enter  up  judgment  on  appeal.  If 
judgment  was  against  the  appellant,  it  was  for  costs — if  against  the  ad- 
ministrator, &c,  the  proceedings  were  to  be  remanded  to  the  County 
Court  and  there  held  as  a  voucher.  The  constitution  left  these  laws  in 
force,  and  if  the  general  superintending  control  given  the  Circuit  Court 
over  the  County  Court  and  Justice  of  the  Peace,  merely  authorized  the 
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superseding  and  reversing  of  judgments  of  the  County  Court,  and  took 
away  the  power  of  trying  cases  on  appeal  from  the  County  Court  de  novo. 
Then  it  had  the  same  effect  as  to  appeals  from  justices  of  the  peace  :  a 
position,  we  believe,  never  yet  assumed.  The  Act  of  November  7,  1836, 
(see  Pamph.  Acts,  197)  allowed  an  appeal  from  the  probate  to  the  Circuit 
Court,  u  according  to  the  existing  laws  regulating  appeals  from  the 
County  Courts."  And  by  sec.  3  of  the  Act  prescribing  the  powers  of 
the  Circuit  Court,  approved  the  same  day  (Pamph.  Acts,  181),  the  Circuit 
Court  was  vested  with  cognizance  and  legal  jurisdiction  of  all  actions 
and  pleas,  &c,  and  all  suits  and  demands  relative  to  estates,  &c,  whether 
brought  before  said  court  by  original  or  mesne  process,  or  by  certiorari, 
or  appeal  from  any  inferior  court,  to  give  judgment  and  award  execution, 
and  have  the  same  power  to  do  so,  as  belonged  to  the  Territorial  Circuit 
Courts.  And  these  laws  were  fully  in  force  when  this  case  was  deter- 
mined. 

Fifth :  That  the  Circuit  Court  erred  in  overruling  the  plea  in 
abatement. 

What  was  that  plea?  It  was  that  the  plaintiffs  were  non-residents, 
and  that  the  said  plaintiffs  have  not,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  filed,  or  caused  to  be  filed,  with 
the  clerk,  bond  with  security  for  costs.  The  plea,  even  if  the  matter 
could  have  been  pleaded,  is  utterly  wanting  in  that  certainty  required  in 
every  plea  in  abatement.  It  avers  that  "  no  bond  has  been  filed  with  the 
clerk."  With  what  clerk1?  If  the  court  were  to  give  the  allegation  any 
meaning,  the  plea  would  amount  to  this  :  that  the  plaintiffs  had  filed  no 
bond  for  costs  in  the  Circuit  Court — a  kind  of  negative  pregnant,  from 
which  to  infer  that  they  had  filed  one  in  the  Probate  Court.  And  this 
defect  alone  was  fatal  on  demurrer  because  defects,  even  in  form,  will 
vitiate  a  plea  in  abatement,  and  this  is  a  defect  in  substance.  Moreover, 
the  plea  commences  in  bar,  and  this  is  another  defect. 

But  the  plea  in  abatement  came  too  late.  The  defendant  had 
already  entered  a  general  appearance,  and  moved  to  dismiss  the  suit,  and 
after  doing  so,  could  not  plead  in  abatement,  nor  do  we  believe  that  he 
could  take  the  objection  in  the  Circuit  Court,  on  an  appeal,  after  omitting 
to  make  it  in  the  Probate  Court.  He  waived  it  in  that  court  by  going  to 
trial — for,  as  the  court  decided  in  Means  v.  Cromwell,  1  Ark.,  247,  it  was 
matter  in  abatement  merely,  and  after  going  to  trial  he  could  not 
have  advantage  of  it,  any  more  than  of  any  other  matter  in  abatement 
not  arising  puis  darrein  continuance. 

Sixth :  That  there  was  m>  proof  of  the  partnership  of  the  plaintiffs. 
No  such  proof  is  necessary,  where  the  firm  name  contains  the  name  of 
all  the  partners.  It  is  only  necessary  where  a  person  sues  as  plaintiff 
who  is  not  named  in  the  firm,  as  where  the  firm  is  A,  B,  &  Co.,  and  A, 
B,  &  C,  sue. — 1  Saund.  PI.  fy  E.V.,  288,  289.  Waters  v.  Payater,  cited 
Chit.  B.,  389.  ' 

The  rule  is  perfectly  well  settled  that  where  the  contract  is  ex- 
pressly made  with  one  of  the  members  of  the  firm  no  joint  interest  need 
be  proved. —  Collyer,  405.      Evans  v.  Mann,  Cowp.,  369.      Ordv.  Portal, 
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3  Camp.,  239.    Smith  v.  Hunt,  2  Stewart,  222.    Here  the  contract  is  made 
with  S'eirkirk  and  Olden,  and  they  are  the  only  persons  who  sue. 

Seventh:  That  the  writing  sued  on  should  not  have  been  admitted  in 
evidence  :  and  that  there  was  no  proof  of  demand  on  Randolph  and 
Keethley,  and  of  their  refusal  to  pay,  and  of  notice  thereof  to  Kelly  and 
Ringgold.  The  objection  to  the  writing  was  that  it  showed  no  conside- 
ration :  and  that  the  bill  of  goods  to  Randolph  and  Keethley  was  barred 
by  the  statute  of  limitations.  The  last  objection  presents  not  the  slightest 
difficulty.  For  first,  Newkirk  and  Olden  were  beyond  seas,  i.  e.,  beyond 
the  State,  as  the  appellant  himself  shows  upon  the  record,  and  therefore 
not  barred.  Second  :  the  account  between  Randolph  and  Keethley,  and 
Newkirk  and  Olden,  concerned  the  trade  of  merchandise  between  mer- 
chant and  merchant,  and  therefore  there  was  no  bar.  Third:  the  writ- 
ing was  executed  March  6,  1833,  and  suit  was  brought  in  the  Probate 
Court  in  November,  1837,  and  therefore  five  years  had  not  elapsed.  And 
lastly,  it  would  not  have  followed,  even  if  the  bill  had  been  barred,  that 
therefore  the  writing  was.  As  to  the  consideration,  there  is  no  case 
which  gives  any  color  to  this  objection,  except  Wain  v.  Walters,  5  East., 
10,  where  the  guaranty  was  "  Messrs.  Wain  &c  Co.,  I  will  engage  to  pay 
you  by  half-past  four,  this  day,  fifty-six  pounds  and  expenses,  on  bill,  that 
amount  on  Hall,"  where  the  Court  of  King's  Bench  held  the  guaranty 
void,  because  no  consideration  was  expressed  in  it.  But  in  Stapp  or 
Stadt  v.  Lill.,  1  Camp.,  242,  and  9  East.,  348,  where  the  guaranty  was, 
"  I  guaranty  the  payment  of  any  goods  which  J.  Stadt  delivers  to  J. 
Nichols,"  Lord  Ellenborough  said,  that  by  the  guaranty  there  appeared 
a  sufficient  consideration  for  the  defendant's  promise  to  be  answerable 
if  any  goods  should  be  delivered. — In  ex  parte  Minet.,  14  Ves.,  190, 
Lord  Eldon  expressed  the  strongest  disapprobation  of  Wain  v.  Walters, 
and  said  that  there  was  a  variety. of  cases  contradicting  it.  For  the  un- 
dertaking of  one  man  for  the  debt  of  another,  does  not  require  a  con- 
sideration moving  between  them,  and  in  ex  parte  Garden,  which  came  be- 
fore him  soon  after,  where  the  guaranty  was  "  whatever  cotton  twist  you 
may  dispose  of  to  Mr.  Thomas  Tapp  we  agree  and  engage  to  guaranty 
the  payment  of  the  same," — 15  Ves.,  287,  288,  he  said  it  was  an  agree- 
ment within  the  meaning  of  the  statute,  to  pay  for  the  debt  of  another 
person.  Taking  these  cases  together,  the  difference  seems  to  be,  that  in 
Wain  v.  Walters,  nothing  is  stated  on  the  face  of  the  guaranty,  but  an 
absolute  promise  to  pay,  subject  to  no  contingency,  and  not  shown  to  be 
founded  on  any  consideration,  either  of  benefit  to  the  party  promising,  or 
of  loss  to  the  party  to  whom  the  promise  is  made.  The  other  cases  are 
cases  of  conditional  guaranty,  and  founded  on  a  sufficient  consideration. 
It  is  true,  that  where  it  appears  distinctly  on  the  face  of  the  guaranty, 
that  the  goods  have  already  been  sold,  the  price  of  which  is  guarantied, 
the  guaranty  is  without  consideration,  as  where  the  guaranty  was,  "  I 
guaranty  all  Mr.  Anderson  has  bought  of  you  to  Tuesday  last." — Lyon 
v.  Lamb,  quoted  in  Long  on  Sales.,  Rands.  Ed.,  51.  Where  the  guaranty 
was,  "  1  herewith  hand  you  drafts  drawn  by  Mr.  Wallis,  and  accepted  by 
Mr.  Bromley,  and  endorsed  by  R.  Burns,  and  should  the  bills  not  be 
honored  when  due.  I  promise  to  see  that  they  do  so."      The  guaranty 
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was  held  sufficient,  Morris  v.  Stacey,  Holt,  JV*.  P.  C,  153.  So  a  guaranty 
for  "  arrears  now  due"  was  held  void,  in  Wood  v.  Benson,  in  the  Exche- 
quer Chamber  in  1831,  by  Lord  Lyndhurst.  And  see  Morley  v.  Boothby, 
10  J.  B.  Moore,  395  S.  C,  3  Bing.,  107.  But  wherever  you  can  by 
reasonable  construction  collect  from  the  guaranty  the  consideration,  it 
is  sufficient. — Per  Tindal,  Chief  Justice,  in  JVevjbury  v.  Armstrong,  4>  Car. 
Sr  Payne,  M.  P.  C,  59,  S.  C.  1  Mood,  8r  Malk.,  J\\  P.  C,  589.  And  he 
said,  that  the  cases  of  Wain  v.  Walters,  and  Saunders  v.  Wakefield,  had 
been  carried  to  the  extreme  verge  of  the  law. —  Theobald  on  Pr.  and 
Surety,  16.  In  the  present  case  it  does  not  appear  on  the  face  of  the 
guaranty  that  the  goods  sold  to  Randolph  and  Keethley  had  been  either 
purchased  by  or  delivered  to  them  when  the  guaranty  was  executed,  and 
the  instrument  may  as  well  be  construed  to  read  "  bill  of  this  date  for 
goods  to  be  purchased,"  as  "  bill  of  this  date  for  goods  already  pur- 
chased." At  all  events,  the  presumption. is,  the  date  of  the  bill  and  the 
guaranty  being  the  same,  that  when  the  guaranty  was  given,  the  goods 
had  not  been  delivered :  and  if  by  any  reasonable  construction  the  court 
can  infer  that  the  goods  were  either  sold  or  delivered  upon  the  credit 
and  guaranty  of  Montgomery,  Kelly  Sr  Co.,  the  guaranty  is  sufficient. 
That  the  guaranty  is  sufficient  if  the  goods  were  delivered  after  it  was 
given,  see  Clark  v.  Burdett,  2  Hall,  198.  And  the  case  last  cited,  con- 
tains a  conclusive  answer  to  the  objection  that  no  demand  of  payment 
was  made  on  R.  and  K.,  nor  any  notice  of  their  refusal  given  to  Mont- 
gomery, Kelly,  or  Ringgold.  The  court  there  said  that  they  did  not  un 
derstand  "  that  such  a  demand  and  notice  are  necessary  to  be  proved,  as 
conditions  precedent  to  the  plaintiff's  right  of  action.  The  guaranty.of 
the  defendant  is  not  a  conditional,  but  an  original  undertaking,  collateral 
to  the  promise  of  the  vendee  of  the  goods,  and  the  defendant  cannot  set 
up  as  a  defence  any  negligence  of  the  plaintiffs,  in  calling  upon  the  ven- 
dee for  payment,  unless,  at  least,  he  can  show  that  such  negligence  has 
been  the  cause  of  injury  to  him."  And  this  doctrine  is  amply  sustained 
by  the  case  of  Duval  v.  Trask,  12  Mass.,  156,  and  People  v.  Jansen,  7 
J.  R..  339.  Furthermore,  we  would  submit  to  the  court,  whether  if  the 
writing  here  sued  on  was  valid  and  sufficient  by  the  laws  of  Louisiana, 
where"  it  was  made,  to  charge  the  person  or  persons  making  it,  and  by 
that  law  imported  a  consideration  every  way  sufficient,  it  can  by  the 
courts  of  this  country,  be  declared  void,  because  it  does  not  express  the 
consideration  in  the  manner  required  by  our  own  local  statute?  Does 
not,  in  this  respect,  the  lex  loci  contractus  govern,  and  is  not  a  contract 
valid  in  the  state  where  it  is  made,  valid  everywhere  1  Guaranties  by 
our  law,  answer  to  the  conventional  sureties  of  the  French  law,  who  are 
said  to  be  such  as  intervene  by  the  agreement  of  the  parties  in  the  dif- 
ferent contracts,  as  in  contracts  of  loan,  of  sale,  of  letting,  and  the  like. 
For  instance,  if  a  person  borrows  money,  and  has  a  security  who  obliges 
himself  to  the  lender  to  restore  the  loan,  or  buys  something,  or  takes  a 
lease,  and  has  a  surety  who  obliges  himself  for  the  payment  of  the  price 
or  rent,  —  I  Evans'  Pothier  on  Obi.,  386,  by  that  law,  a  person  may 
engage  himself  a  security  for  any  debt  whatever, — Idem,  393, — 
for  any  obligation  whatever, — Id.,  395.      And  the  engagement  may  be 
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made  by  a  simple  agreement,  either  by  an  act  before  notaries,  or  under 
private  signatures,  or  even  verbally.  But  if  the  object  is  more  than  a 
hundred  livres,  testimonial  proof  of  a  verbal  signature  is  not  admitted. — 
Id.,  400.  And  it  is  of  no  consequence  whether  the  engagement  of  a 
surety  be  contracted  at  the  same  time  as  the  principal  obligation,  or  at  a 
different  time  before  or  after. — Id.,  403.  So  in  the  civil  code  of  Louis- 
iana, suretyship  is  defined  to  be  "an  accessary  promise  by  which  a  per- 
son binds  himself  for  another  already  bound,  and  agrees  with  the  creditor 
to  satisfy  the  obligation,  if  the  debtor  does  not." — Code,  Art.,  3004. 
And  there  is  no  provision  in  that  code,  either  that  the  collateral  agree- 
ment or  guaranty  shall  be  reduced  to  writing,  or,  that,  if  reduced  to  writ- 
ing, it  shall  express  a  consideration.  An  action,  therefore,  on  this 
guaranty  could  be  supported  in  Louisiana,  the  locus  contractus.  Is  it 
not  sufficient,  therefore,  in  the  courts  of  this  State  1  Mcevius  says,  that 
the  lex  loci  contractus  is  to  govern  ;  first,  as  to  the  solemnities  of  the  act 
or  contract,  and,  secondly,  as  to  the  effects  caused  thereby. — Story,  Conf. 
of  Laws,  196.  Burr/undus  says,  that  in  everything  which  regards  the 
form  of  contracts  and  the  perfecting  of  them,  the  law  of  the  place  where 
the  contract  is  entered  into  is  to  be  followed;  that  as  to  the  reducing  of 
the  contract  to  writing,  the  solemnities  and  ceremonies,  and  generally  as 
to  everything  which  belongs  to  the  formation  and  perfecting  of  it,  the 
custom  of  the  place  where  it  is  made  is  to  govern. — lb.  Hertius  lays 
down  the  same  rule,  and  when  the  law  imposes  any  form  upon  the  busi- 
ness (actus)  the  law  of  the  place  where  it  is  transacted  is  to  govern. — 
Id.,  198.  ITuberus  lays  down  the  doctrine  as  follows,  that  "  all  business 
and  transactions  in  court  and  out  of  court,  whether  testamentary,  or 
inter  vivos,  regularly  executed  according  to  the  law  of  the  place,  are 
valid  everywhere,  even  in  countries  where  a  different  law  prevails,  and 
where,  if  transacted,  they  would   have  been  invalid." — lb. 

Boullenois  lays  down,  among  others,  the  following  rules — 
First:  The  law  of  the  place  where  the  contract  is  entered  into  is  to 
govern,  as  to  anything  which  concerns  the  proof  and  authenticity  of  the 
contract,  and  the  faith  which  is  due  to  it,  that  is  to  say,  in  all  things  which 
regard  its  solemnities  or  formalities.  Secondly  :  The  law  of  the  place 
of  the  contract  is  g-enerally  to  govern  in  everything  which  forms  the  ob- 
ligation of  the  contract  {le  lien  du  contrat)  or  what  is  called  vinculum 
obligationis.  Thirdly  :  The  law  of  the  place  of  the  contract  is  to  govern 
as  to  the  intrinsic  and  substantial  form  of  the  contract.  Ninthly  :  These 
rules  are  to  govern  equally,  whether  the  contestation  be  in  a  foreign  tri- 
bunal, or  in  the  domestic  tribunal  proper  for  the  controversy. — Id.,  199, 
20^.  And  Stonj,  upon  these  and  other  authorities  equally  stringent,  lays 
down  the  rule  to  be  that,  generally  speaking,  the  validity  of  a  contract  is 
to  be  the  law  of  the  place  where  it  is  made.  If  valid  there,  it  is  by  the 
general  law  of  nations,  jure  gentium,  held  valid  everywhere  by  tacit  or 
implied  consent.—  Id.,  201.  And  in  another  place  he  settles  the  precise 
point  here  in  question  ;  where  he  says,  Thus  by  the  English  and  Ameri- 
can law,  contracts  falling  within  the  purview  of  what  is  called  the  Sta- 
tute of  Frauds,  are  required  to  be  in  writing.  Such  are  contracts 
respecting  the  sale  of  lands,  contracts  for  the  debts  of  third  persons,  and 
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contracts  for  the  sale  of  goods  beyond  a  certain  value.     If  such  contracts 
made  by  parol  {per  verba)  are  sought  to  be  enforced  elsewhere,  they  will 
be  held  void,  exactly  as  they  are  held  in  the  place  where  they  are  made. 
And   so  the  like  rule  applies  vice  versa,  where  parol  contracts   are  good 
by  the  law  of  the  place,  but  would  be  void  if  originally  made  in  another 
place,  where  they  are  sought  to  be  enforced,  for  want  of  certain  solem- 
nities, or  for  want  of  being  in  writing. — Story,  219.      And  see  Mvesv. 
Hodgson,  7  T.  R.,  241.    Cleggv.  Levy,  3  Camp.,  166.    Vidal  v.  Thompson, 
11  Martin,  23.     Story  on  Conf.  of  Laws,  516.     It  is  notto  be  doubted  that 
the  law  is  as  here  stated,  and  it  results,  as  of  course,  that  the  instrument 
of  guaranty  sued  on,  being  sufficient  by  the  law  of  Louisiana  to  charge 
the  appellant,  is   sufficient  here,  although  it  does  not   comply  with  the 
local  statute  of  frauds — and  this  being   established,  the  whole  case  is 
determined  :  for  the  other  objections  are  perfectly  futile  and  unsubstan- 
tial.      We  may  remark,  in  conclusion,  that  the  appellant  asserts  that  the 
Circuit  Court  acted  without  jurisdiction.       That  may  be.      The  case  of 
Goings  v.  Mills,  1  Ark.,  11,  determines,  if  we  are  not  mistaken,  that  the 
mandamus  irregularly  issued,  that  the  proceedings  in  the  Circuit  Court 
were  unauthorized  and  void,  and  that  the  cause  should  there  have  been 
stricken  from  the  docket,  and  the  papers  remanded  to  the  Probate  Court, 
the  duty  of  which  court  would  then  have  been  to  proceed  upon  the  judg- 
ment as  if  no  appeal  had  been  allowed.      We  have  no  objection  to  this 
case  being  thus  disposed  of,  inasmuch  as  our  judgment  there  was  for 
two  or  three  hundred  dollars  more  than  was  adjudged  to  us  by  the  Cir- 
cuit Court.  * 

Judgment  of  the  Circuit  Court  reversed. 

Where  the  maker  of  a  note  procured  a  third  person  to  become  his 
surety  by  an  endorsement  thereon  in  these  words  :  "  I  guaranty  the  col- 
lection of  the  within  note  ;"  held,  that  the  guaranty  was  void  within  the 
statute  of  frauds  for  not  expressing  a  consideration. 

Otherwise,  if  it  had  been  a  guaranty  of  payment,  for  that  imports  a 
consideration. — Hunt  and  others  v.  Brown,  5  Hill's  Reports,  145.    (1844) 

Assumpsit,  tried  before  Kent,  C.  Judge,  at  the  New  York  circuit,  in 
February,  1842.  The  plaintiffs  sought  to  recover  upon  the  defendant's 
guaranty  of  a  note  as  follows : — "  $287  10.  Six  months  after  date  I 
promise  to  pay  to  the  order  of  John  Bagley,  two  hundred  eighty-seven 
TL°¥  dollars,  at  the  Lockport  Bank,  for  value  received.  Lockport,  March 
20,  1837.  (Signed)  R.  G.  Lewis."  (Endorsed)  "  J.  Bagley.  Pay  Thomas 
Hunt  &  Co.  H.  Thomas."  Then  followed  the  defendant's  undertaking  : 
"  I  guaranty  the  collection  of  the  within  note.  (Signed)  Wm.  C.  Brown." 
G.  P.  Barker  (Attorney  General),  for  the  defendant,  cited  Packer  v. 
Wilson,  15  Wend.,  343.  Douglass  v.  Howland,  24  Wend.,  35.  Northrup 
v.  Jackson,  13  Wend.,  85. 

P.  A.  Cowdrey,  for  the  plaintiffs,  cited  Wain  v.  Warters,  5  East.,  10. 
Sears  v.  Brink,  3  Johns.  Rep.,  214.  Leonard  v.  Vredenburgh,  8  lb.,  29. 
Bailey  v.  Freeman,  11  lb.,  221.  Wheelwright  v.  Moore,  1  HalVs  Rep., 
201.  Packer  v.  Wilso?i,  15  Wend.,  343.  Watson's  ex' rs  v.  McLaren,  19 
lb.,  557 ;  26  lb.,  425,  (S.  C.  in  error).  Oakley  v.  Boorman  &  Johnson, 
49 
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21  lb.,  588.     Douglass  v.  Howland,  24  lb.,  36.     Parker  v.  Bradley,  2 
Hi//.,  584.     ParA-.s  v.  Brinkerhoff,  lb.,  663. 

Zty  Me  Court,  Bronson,  J.  This  is  a  collateral  undertaking  by  the 
defendant  as  a  surety  to  pay  the  debt  of  Lewis,  and  no  consideration  is 
expressed  in,  or  can  be  inferred  from  the  written  agreement.  The 
promise  is  clearly  void  within  the  statute  of  frauds.  If  it  had  been  a 
guaranty  of  payment,  the  case  would  have  fallen  within  the  decision  in 
Manrow  v.  Durham,  3  Hill,  584,  and  the  contract  would  have  been  upheld 
on  the  ground  that  it  was  a  promissory  note,  which  imports  a  consider- 
ation. But  this  is  a  guaranty  of  collection,  and  I  am  not  aware  that  such 
an  undertaking  has  ever  been  deemed  apromissory  note.  The  judge  has 
reviewed  his  decision  at  the  circuit  and  ordered  a  new  trial,  in  which  we 
think  he  was  quite  right. 

New  trial  granted. 


CONSTRUCTION    OF    A    LETTER    OF    GUARANTY. 

In  the  construction  of  all  written  instruments,  to  ascertain  the  in- 
tention of  the  parties  is  the  great  object  of  the  court,  and  this  is  especially 
the  case  in  acting  upon  guaranties.  Generally,  all  instruments  of  surety- 
ship are  construed  strictly  as  mere  matters  of  legal  right.  The  rule  is 
otherwise  where  they  are  found  on  a  valuable  consideration — Mauran 
v.  Bullus,  16  Peters1  'Rep.,  528.     (1842.) 

The  following  writing  was  signed  and  addressed  to  the  plaintiff  by 
the  defendant:  "Please  send  W.  goods  to  the  amount  of  $100,  and  I 
will  guaranty  the  same  in  four  months  ;"  and  the  plaintiff,  immediately 
after  the  presentation  thereof,  delivered  goods  to  W.  It  was  held  that 
this  was  strictly  a  guaranty  of  the  debt  of  W.,  and  not  an  original  un- 
dertaking on  the  part  of  the  defendant;  that  a  demand  of  payment  of 
W.  by  letter  was  a  sufficient  demand  ;  and  that  notice  of  non-payment, 
received  by  the  defendant  within  five  or  six  days  after  the  credit  ex- 
pired, was  given  within  reasonable  time. 

It  was  held,  that  the  admission  by  the  defendant,  that  he  had  re- 
ceived notice  before  the  action  was  brought,  might  be  given  in  evidence, 
although- not  made  until  after  the  action  was  brought. — Dale  v.  Young, 
24  Pick.  Rep.,  250.     (1842.) 

On  a  case  stated,  it  appeared  that  this  was  assumpsit  on  the  follow- 
ing writing,  dated  January  10th,  1833,  signed  by  the  defendant,  and  ad- 
dressed to  the  plaintiff:  "  Please  send  Mr.  Amos  Wetherbee  goods  to 
the  amount  of  one  hundred  dollars,  and  I  will  guaranty  the  same  in  four 
months." 

The  action  was  commenced  in  August,  1833.  At  the  trial,  one 
Hullet  testified,  that  he  was  a  clerk  in  the  store  of  the  plaintiff;  that  the 
writing  above  set  forth  was  presented  to  the  plaintiff  by  Wetherbee  on 
the  day  of  its  date,  or  soon  after;  that  the  plaintiff  thereupon  let  Weth- 
erbee have  goods  to  the  amount  of  $100;  that  no  part  of  this  amount 
had  been  paid  ;  and  that  the  plaintiff  sent  to  the  defendant,  by  mail,  a 
letter  requesting  him  to  pay  for  the  goods. 
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Wetherbee  testified,  that,  after  the  expiration  of  the  four  months, 
he  received  a  letter  from  the  plaintiff  requesting  payment  of  the  amount 
due  ;  that,  on  the  evening  after,  he  informed  the  defendant  thereof,  and 
requested  him  to  pay  the  same;  that  the  defendant  said  he  would  attend 
to  it, — he  should  wait  to  be  notified ;  that  before  this,  but  subsequently 
to  receiving  the  goods,  the  witness  had  paid  the  defendant  about  $70 
or  $80,  in  work,  towards  this  guaranty,  for  which  the  defendant  had  not 
since  paid  him;  that  it  was  understood  between  him  and  the  defendant, 
at  the  time  when  the  contract  of  guaranty  was  made,  that  he  was  to 
work  for  the  defendant  towards  the  guaranty ;  that  at  the  time  of  the 
sale  of  the  goods  the  witness  was  insolvent,  as  was  well  known ;  and 
that  there  had  been  no  change  in  his  pecuniary  circumstances  since. 

Francis  Hilliard,  Esq.,  testified  that  he  was  the  attorney  by  whom 
this  action  was  brought ;  that,  before  commencing  it,  he  wrote  both  to 
the  defendant  and  to  Wetherbee,  demanding  payment;  and  that  some 
time  after  it  was  commenced,  the  defendant,  in  a  conversation  with  him 
respecting  it,  remarked  that  he  did  not  receive  notice  for  five  or  six  days 
after  the  credit  expired. 

W.  W.  Fuller,  for  the  defendant : 

This  was  not  a  contract  of  guaranty,  but  merely  an  offer  to  guar- 
anty. In  order  to  constitute  it  a  contract,  there  should  have  been  an 
acceptance  of,  and  compliance  with  this  offer,  and  notice  of  such  com- 
pliance ;  and  unless  such  notice  be  given,  the  guaranty  may  be  with 
drawn. — McCulloch  v.  Eagle  Ins.  Co.,  1  Pick.,  278.  Beekman  v.  Hale, 
17  Johns.  R.,  131.  Russell  v.  Clark,  7  Cranch,  69.  The  notice  should 
be  given  in  a  reasonable  time,  and  not  after  the  contract  is  broken.— 2 
Stark  on  Evid.,  649,  note. 

It  does  not  appear  that  a  special  demand  of  payment  was  made  on 
Wetherbee  before  the  action  was  brought.  The  demand  must  be  made 
personally,  and  by  one  who  has  the  evidence  of  the  debt,  and  is  author- 
ized to  receive  payment  and  give  a  discharge. — Douglass  v.  Reynolds, 
7  Peters'1  Sup.  Court  R.,  127.  Com.  Dig.,  Condition,  L  11.  The  case 
of  a  guaranty  is  similar  to  that  of  an  endorsement  3  and  the  same  rea- 
son exists  for  a  personal  demand  in  both  cases. 

No  express  request  of  payment  was  made  on  the  defendant. — Com. 
Dig.  Pleader,  c.  69,  70.  Babcock  v.  Bryant,  12  Pick,,  134.  Oxford  Bank 
v.  Haynes,  8  Pick.,  423.  Cobb  v.  Little,  2  Greenlsaf,  261.  Norton  v. 
Eastman,  4  Greenleaf,  521.  Duval  v.  Frask,  Mass.  JR.,  154.  Cremer  v 
Higinson,  1  Mason,  324.  Bank  of  New  York  v.  Livingston,  2  Johns.  Cos., 
409.  Rapelye  v.  Bailey,  3  Conn.  R.,  438.  Seaver  v.  Bradley,  6  Green- 
leaf,  60. 

F.  Hilliard  and  Brigham,  for  the  plaintiff,  to  the  point  that  the  un- 
dertaking of  the  defendant  was  original  and  not  collateral,  and  so  notice 
to  him  was  unnecessary,  cited  Duval  v.  Trask,  12  Mass.  R.,  154.  Pir- 
ley  v.  Spring,  12  Mass.  R.,  297.  Mosley  v,  Tinkler,  1  Crompt.  Mus.  Sr 
Roscoe,  692.  Swan  v.  Nesndlh,  7  Pick.,  220.  Wood  v.  Benson,  2  Crompt. 
Sf  Jerv.,  94.  That  even  if  the  undertaking  was  collateral,  no  notice  was 
necessary  under  the  circumstances  of  this  case. — Bond  v.  Farnham,  5 
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Mass.  R.,  170.     Tower  v.  Durell,  9  Mass.  R.,  332.     And  that  sufficient  no- 
tice was  given  to  the  defendant. — Babcock  v.  Bryant,  12  Pick.,  134. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  Court. 

Judgment  for  the  plaintiff. 


GUARDIAN  AND  WARD. 

A  guardian  stands  in  relation  to  his  ward  in  loco  parentis,  and  may 
maintain  an  action  on  the  case,  and  recover  damages  for  her  seduction. 
—  Fernslerv.  Moyer,  3  Watts  £f  Sergeant,  416.     (1843.) 

It  is  a  general  rule,  that  a  Court  of  Equity  will  not  go  beyond  the 
income  of  a  ward's  estate  for  his  maintenance  and  education.  But  there 
is  no  doubt  that  the  court  may  apply  a  part  of  the  capital  for  a  child's 
apprentice  fee,  or  otherwise  putting  him  out  in  life  ;  and  that  even  for 
maintenance,  as  a  matter  of  necessity,  the  capital  may  be  applied  where, 
from  the  possession  of  property,  the  infant  cannot  be  entitled  to  mainte- 
nance as  a  pauper,  and  from  mental  imbecility,  or  want  of  bodily  health 
or  strength,  he  cannot  be  maintained  from  the  profits  of  his  property, 
nor  put  out  apprentice,  and  maintained  by  his  master. 

The  Court  of  Equity  has  the  power,  though  it  may  be  seldom  will- 
ing to  exercise  it,  to  take  the  capital  of  the  ward  and  apply  it  for  main- 
tenance, either  future  or  past. 

In  ordinary  cases,  the  court  would  not  relieve  a  guardian  who, 
without  its  previous  sanction,  had  made  expenditures  for  the  mainte- 
nance and  education  of  his  ward  beyond  the  income  of  the  estate, 
though  he  might  have  acted  from  the  best  motives. — Long  v.  JSorcom,  2 
North  Carolina  Rep.,  p.  354.     (1843.) 

APPOINTMENT    OF    GUARDIAN    BY    COURT    OF    CHANCERY. 

A  court  of  chancery  will  appoint  a  suitable  guardian  to  an  infant 
where  there  is  none,  or  no  one  can  or  will  act  in  that  capacity,  particu- 
larly if  the  infant  has  property  ;  for  though  it  is  a  settled  maxim  that 
the  king  is  the  universal  guardian  to  infants,  and  should,  in  the  court  of 
chancery,  take  care  of  their  fortunes, — Wellesly  v.  Duke  of  Beaufort,  2 
Russ.  R.,  19.  Duke  of  Beaufort  v.  Berty,  1  P.  Will.,  702,  706.  2  Fonbl. 
Eq.,  b.  2,pt.  2,  ch.  2,  sec.  1, — yet  it  cannot  be  expected  that  the  king  or  a 
court  of  chancery  will  take  upon  itself  the  maintenance  of  all  the  child- 
ren in  the  kingdom ;  and  therefore  this  court  cannot  well  exercise  this 
part  of  its  jurisdiction  practically  and  usefully  unless  it  has  the  means 
of  doing  so,  where  there  is  property  for  the  use  and  maintenance  of  the 
infant.  It  may  be  proper,  however,  to  remark,  that  it  is  not  from  any 
want  of  jurisdiction,  where  the  infant  has  no  property,  that  it  will  not 
interfere  in  such  a  case,  but  from  the  want  of  means  to  exercise  its  ju- 
risdiction with  effect.  The  court  will  appoint  a  guardian  upon  petition, 
without  a  bill  being  fded,  and  it  is  done  upon  the  petition  of  the  infant 
himself,  or  of  some  person  in  his  behalf. — Woolscombe,  l  Madd.  R.,  213 
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Ex  parte  Wheeler,  16  Ves.,  266.  In  re  Jones,  1  Russ.  R.,  478.  Brad- 
shaw  v.  Bradshaw,  1  Russ.  R.,  528.  1  Madd.  Ch.  Pr.,  267,  268.  Lord 
Eldon,  in  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  R.,  21.  Da  Costa  or 
Villa  Real  v.  Mellich,  2  Atk.,  14  S.  C.  2  Swans?.  it.,  533.  JFesit's  Rep., 
299.  £a?  parte  Mountfort,  15  Fes.,  445.  i&r  parte  Salter,  2  DicA;.  it., 
769.  Wilcox  v.  Drake,  2  Zh'cA;.  R.,  631.  S.  C.  cited  Jacobs'  R.,  251, 
note  (c).  Curtis  v.  Rippon,  4  Madd.  R.,  462.  .Ec  pa/te  Myerscough,  1 
Jac.  #  Walk  ,  151.  iiz  parte  Richards,  3  .#£&.,  518.  Ex  parte  Birchell, 
3  •/?£&.,  813.  And  the  jurisdiction  of  the  court  of  chancery  extends  to 
the  care  of  the  person  of  the  infant,  so  far  as  is  necessary  for  his  pro- 
tection and  education,  and  to  the  care  of  the  property  of  the  infant,  for 
its  due  management  and  preservation,  and  proper  application  for  his 
maintenance.—  Villa  Real  v.  Mellich,  West's  R.,  300,  S.  C.  2  Swanst., 
533,  537,  note.  Reynolds  v.  Teynham,  9  Mod.  R.,  40.  Wright  v.  Nay  lor, 
5  Madd.  R.,  77.  Eyre  v.  Countess  of  Shaftsbury,  2  P.  Will.,  103,  118, 
120.  Goodall  v.  Harris,  2  P.  Will.,  561,  562.  Ex  parte  Hopkins,  3  P. 
Will.,  152,  and  Mr.  Cox's  note.  Hall  v.  Hall,  3  Atk.,  721.  And  it  will 
also  assist  guardians  to  compel  the  ward  to  attend  the  school  selected 
by  the  guardian. — 2  Fonbl.  Eq.,  b.  2,  ft.  2,  ch.  2,  sec.  1,  note  (a).  Foster 
v.  Denny,  2  Ch.  Cas.,  237.  Hanbury  v.  Walker,  3  Ch.  Rep.,  58.  1 
Madd.  Ch.  Pt.,  263,  264,  268,  269.  So,  also,  whenever  it  is  found  that  a 
father  is  guilty  of  gross  ill-treatment  or  cruelty  towards  his  infant  child, 
or  that  he  is  in  constant  habits  of  drunkenness  and  blasphemy,  or  low 
and  gross  debauchery,  or  that  he  professes  atheistical  or  irreligious 
principles,  or  that  his  domestic  associations  are  such  as  tend  to  the  cor- 
ruption and  contamination  of  his  children,  or  that  he  otherwise  acts  in 
a  manner  injurious  to  the  morals  or  interests  of  his  children;  in  every 
such  case  the  court  of  chancery  will  interfere,  and  deprive  him  of  the 
custody  of  his  children,  and  appoint  a  suitable  person  to  act  as  guard- 
ian, and  to  take  care  of  them,  and  to  superintend  their  education.  The 
cases  on  this  subject  are  numerous,  a  few  of  which  are  here  cited. — 
Duke  of  Beaufort  v.  Berty,  1  P.  Will.,  703.  Whitefield  v.  Hales,  12  Ves., 
492.  De  Manneville  v.  De  Manneville,  10  Ves.,  59,  60,  62,  63.  Shilly  v. 
Wersebrooke,  Jacobs'  R.,  266.  Lyons  v.  Blenkin,  Jacobs'  R.,  245.  Roach 
v.  Garvan,  1  Dick.  R.,  88.  Lord  Shipbrooke  v.  Lord  Hinchinbrook,  2 
Dick.,  547.  Creuse  v.  Orby  Hunter,  2  Cox  R.,  242.  Wellesley  v.  Duke 
of  Beaufort,  2  Russ.  R.,  1,  20,  21,  S.  C.  2  Bligh  (JV.  S.),  p.  128,  129, 
130,  141,  142.  Com.  Dig.  Chancery,  3  0.,  4,  5.  Ball  v.  Ball,  2  Simons' 
R.,  35.  Ex  parte  Mountfort,  15  Ves.,  445.  The  language,  "to  act  as 
guardian,"  is  here  used  with  reference  to  the  remark  of  Lord  Eldon,  in 
Ex  parte  Mountfort,  15  Ves.,  446. 


REMOVAL  OF  GUARDIAN  BY  COURT  OF  CHANCERY. 

A  Court  of  Chancery  will  remove  a  guardian,  whenever  sufficient 
and  necessary  cause  is  exhibited.  Nor  does  it  matter  whether  such 
guardian  is  appointed  by  the  Court  of  Chancery,  the  Court  of  Common 
Law,  or  whether  the  guardian  be  testamentary  or  by  statute.     The  only 
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question  is,  whether  the  guardian  has  conducted  himself  with  due  propriety 
in  the  discharge  of  his  trust  (for  a  trust  it  may  emphatically  be  called),  and 
in  all  such  cases,  the  guardianship  is  treated  as  a  delegated  trust  for  the 
benefit  of  the  infant,  and  if  it  is  abused,  or  in  danger  of  abuse,  the  Court 
of  Chancery  will  interfere,  not  only  by  way  of  remedial  justice,  but  to 
prevent  injustice. — Butler  v.  Freeman,  Ambler's  R.,  302;  and  Roach  v. 
Garvan,  1  Ves.,  160.  Wcllesley  v.  Duke  of  Beaufort,  2  Russ.  R.,  1,  21, 
22,  Wellesley  v.  Wcllesley,  2  Bligh  R.,  (JV.  S.)  128,  129,  130,  145,  146. 
Eyre  v.  Countess  of  Shaftesbury,  2  P.  Will.,  107.  1  Woodes.  Led.,  17,  P. 
46.  Morgan  v.  Dillon,  9  Mod.,  139,  140,  141.  Com.  Dig.  Chancery,  30, 
4,  5.  Spencer  v.  Earl  of  Chesterfield,  Ambler  R.,  146.  O'Keeffe  v.  Carey, 
1  Sch.  and  Lefr.,  106.  Tombes  v.  Elers,  1  Dick,  88.  Smith  v.  Bate,  2 
Dick,  631.  Exparte  Crumb. ,2  John.  Ch.  R.,  439.  Where  the  conduct 
of  the  guardian  does  not  require  so  strong  a  measure  as  a  removal,  the 
Court,  upon  special  application,  will  regulate  and  direct  the  conduct  of 
the  guardian,  in  regard  to  the  custody,  education  and  maintenance  of 
the  infant,  and  if  necessary,  it  will  prevent  him  from  carrying  the  infant 
out  of  the  country.;  and  it  will  even  appoint  the  school  where  he  shall  be 
educated. — Duke  of  Beaufort  v.  Berty,  1  P.  Will.,  703,  704.  De  Manne- 
ville  v.  De  Manneville,  10  Ves.,  65.  Lyons  v.  Blenkin,  Jacobs's  R.,  245. 
Skinner  v.  Warner,  2  Dick  R.,  779.  Tombes  v.  Elers,  1  Dick.,  88.  In 
like  manner,  it  will,  in  proper  cases,  require  security  to  be  given  by  the 
guardian,  if  there  is  any  danger  of  abuse  or  injury  to  his  person  or  to  his 
property. — 2  Fonbl.  Eq.,  B.  2,  Pt.  2,  ch.  2,  sec.  1,  note  (a.)  Foster  v. 
Denny,  2  Ch.  Cos.,  237.  Hanbury  v.  Walker,  3  Ch.  Rep.,  58.  1  Mack, 
Ch.  Pt.,  263,  264,  268,  269. 

WHAT    CONSTITUTES    AN    INFANT A    WARD    IN    CHANCERY ETC. 

Strictly  speaking,  a  ward  of  Chancery  is  a  person  who  is  under  a  guar- 
dian appointed  by  a  Court  of  Chancery.  Nevertheless,  when  a  suit  is  institu- 
ted in  the  Court  of  Chancery,  relative  to  the  person  or  property  of  an  in- 
fant, although  he  is  not  under  any  general  guardian  appointed  by  the  Court, 
he  is  treated  as  a  ward  of  the  Court,  and  as  being  under  its  special  cog- 
nizance and  protection. — Goodall  v.  Harris,  2  P.  Will.,  560,  562.  2  Fonbl. 
Eq.,  B.  2,  Pt.  2,  ch.  2,  sec.  1,  note  (b.)  Butler  v.  Freeman,  Ambler's  R.,  30. 
Hughes  v.  Science,  Ambler's  R.,  302,  in  note.  Eyre  v.  Countess  of  Shaftes- 
bury, 2  P.  Will.,  112.  Wright  v.  Naylor,  5  Madd.  R.,  77.  Wellesley  v. 
Wellesley,  2  Bligh  (JV.  S.)  137.  In  all  cases  where  an  infant  is  a  ward 
of  Chancery,  no  act  can  be  done  affecting  the  person,  or  property,  or 
estate  of  the  minor,  unless  under  the  express  or  implied  direction  of  the 
Court  itself. — Goodall  v.  Harris,  2  P.  Will.,  560,  562.  Butler  v.  Freeman, 
Ambler's  R.,  302,  303.  It  is  a  contempt  of  the  Court  to  conceal  or  with- 
draw the  person  of  the  infant  from  the  proper  custody — to  disobey  the 
orders  of  the  Court  in  relation  to  the  maintenance  or  education  of  the 

':t,  or  to  marry  the  infant  without  the  proper  consent  or  approbation 
of  the  Court.— 2  Fonbl.  Eq.,  B.  2,  Pt.  2,  ch.  2,  sec.  1,  and  notes  (b)  (c.) 
Whenever  the  infant  is  a  ward  of  Chancery,  and  a  suit  is  depending  in 
the  Court,  the  [583]  Court  will  of  course,  upon  petition,  direct  a  suitable 
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maintenance  for  the  infant,  having  a  due  regard  to  the  rank,  the  future 
expectations,  the  intended  profession  or  employment,  and  the  property 
of  the  latter.—  Wellesley  v.  Wellesley,  2  Bligh.,  (JV.  S.)  135,  136,  137.  In 
ordinary  cases,  at  least  where  the  property  is  small,  the  Court  will,  upon 
petition,  without  requiring  the  more  formal  proceedings  by  bill,  settle  a 
due  maintenance  upon  the  infant. — 2  Fonbl.  Eq.,  B.  3,  Pt.  2,  ch.  2,  sec.  1, 
and  note  (d.)  Ex  parte  Whitfield.  2  Atk.,  315.  Ex  parte  Thomas  Ambler,  R., 
146.  Ex  parte  Kent,  3  Bro.  Ch.,  R.,  88.  Ex  parte  Salter,  2  Dick.  R.,  769. 
S.  C,  3  Bro.,  Ch.  500.  Ex  parte  Mountfort,  15  Ves.,  445.  Ex  parte  Myer- 
scough,  1  Jack.  Sr  Walk.,  152.  Corbet  v.  Tottenham,  1  B.  Sf  Bealt.,  59,  60. 
Ex  parte  Green,  1  Jack.  Sf  Walk.,  253.  Ex  parte  Starkie,  3  Sim.  R.,  339. 
Ex  parte  Larkin,  4  Russ.  R.,  307.  Ex  parte  Molesworth,  4  Russ.  R.,  308, 
note.  1  Madd.  Ch.  Pt.,  267,  268,  272.  Lord  Hardwicke,  in  vindication 
of  this  course,  said,  "  there  may  be  a  great  convenience  in  applications 
of  this  kind,  because  it  may  be  a  sort  of  check  upon  infants  with  regard 
to  their  behavior,  and  it  may  be  an  inducement  to  persons  of  worth  to 
accept  of  the  guardianship  [584],  when  they  have  the  sanction  of  this 
Court  for  anything  they  do  on  account  of  maintenance,  and  likewise  of 
use  in  saving  the  expense  of  a  suit  to  an  infant  estate." — Ex  parte  White- 
field,  2  Atk.,  316. 

THEIR    PECULIAR    FIDUCIARY    RELATION. 

During  the  existence  of  the  guardianship,  the  transactions  of  the 
guardian  cannot  be  binding  on  the  ward,  if  they  are  of  any  disadvantage 
to  him.  And,  indeed,  the  relative  situation  of  the  parties  imposes  a 
general  inability  to  deal  with  each  other.  The  guardian's  trust  is  one  of 
obligation  and  duty,  not  of  speculation  and  profit.  He  cannot  reap  any 
advantage  from  the  use  of  money  belonging  to  his  ward ;  nor  can  he  act 
for  his  own  benefit,  in  any  contract,  or  sale,  or  purchase,  relative  to  the 
subject  of  the  trust.  If  he  settles  a  debt  upon  beneficial  terms,  or  pur- 
chases it  at  a  discount,  the  advantage  is  to  accrue  entirely  for  the  in- 
fant's benefit.  If  he  suffers  any  waste  or  destruction  of  the  inheritance, 
he  is  liable  to  treble  damages  ;  and  if  he  has  been  guilty  of  any  negli- 
gence, of  keeping  or  disposing  of  the  infant's  money,  he  must  bear  the 
loss  himself.  He  must  not  convert  the  personal  into  real  estate,  or  buy 
land  with  the  infant's  money,  unless  by  direction  of  the  Court  of  Chan- 
cery. Should  the  guardian  purchase  land  with  the  money  belonging  to 
his  ward,  the  ward,  on  arriving  at  age,  can  have  his  election,  either  to 
take  the  land  or  call  for  the  money,  with  interest ;  and  if  he  elects  the 
latter,  the  Court  of  Chancery  will  take  care  that  justice  is  done.  If  a 
guardian  puts  his  ward's  money  in  trade,  the  ward  will  be  equally  enti- 
tled to  take  the  profits  of  the  trade,  or  the  principal,  with  compound  inte- 
rest, unless  the  guardian  will  disclose  the  profits.  If  the  guardian  neg- 
lects to  put  the  ward's  money  at  interest,  but  negligently  suffers  it  to  lie 
idle  for  an  unreasonable  length  of  time,  or  puts  it  with  his  own,  the 
Court  will  charge  him  simple  interest ;  or  in  some  cases  of  gross  delin 
quency,  with  compound  interest.  Even  a  fair  transaction  of  bargain  and 
sale,  between  guardian  and  ward,  may  be  set  aside,  in  order  to  prevent 
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the  public  inconvenience  that  might  arise,  if  guardians  were  allowed  to 
avail  themselves  of  their  peculiar  situation  in  relation  to  their  wards. 
Not  that  the  law  considers  so  much  the  bearing  and  hardship  of  its  doc- 
trine in  particular  cases,  as  it  does  the  importance  of  preventing  a  gene- 
ral public  mischief  which  may  be  brought  about  by  means  secret  and 
inaccessible  to  judicial  scrutiny,  from  the  dangerous  influences  arising 
from  the  confidential  relation  of  the  parties.  It  is  not  necessary  to  es- 
tablish that  there  has  been  fraud  or  imposition  practised  upon  the  ward, 
for  the  principle  has  become  so  well  established  that  while  the  relation 
of  guardian  and  ward  exists  in  its  full  vigor,  that  the  former  shall  derive 
no  benefit  to  himself  from  the  contracts,  or  the  bounty,  or  other  negotia- 
tions of  the  latter,  that  the  necessity  of  any  inquiry  with  regard  to  the 
extent  or  influence  of  a  given  case  is  entirely  superseded.  The  law, 
Avith  a  wise  providence,  watches  over,  guards,  and  protects  the  interest 
of  the  infant,  who  is  a  peculiar  favorite  with  the  Court  of  Chancery,  and 
it  is  the  duty  of  this  Court  to  be  ever  willing  to  stretch  forth  the  strong 
arm  which  the  law  gives  to  this  tribunal,  to  protect  the  infant. 

Similar  considerations  apply  between  an  attorney  and  his  client,  a 
medical  adviser  and  his  patient,  the  parent  and  his  child  ;  in  fact  it  applies 
to  all  persons  standing  in  a  confidential  relation  to  each  other. 

This  is  no  new  doctrine.  The  American  and  Foreign,  the  ancient 
and  modern  decisions  on  this  point,  all  agree.  The  cases  are  numerous, 
a  few  of  which  are  here  cited. —  Wright  v.  Proud,  13  Ves.,  136.  Hylton 
v.  Hylton,  2  Ves.,  548,  549.  Pierce  v.  Waring,  2  Ves.,  548,  549 ;  1  Ves., 
380.  1  P.  Will,  120.  1  Cox.  R.,  125.  Wood  v.  Donnes,  18  Ves.,  126. 
Earl  of  Winchelsea  v.  Norcliffe,  1  Vern.  Rep.,  434.  Imcood  v.  Tyne,  Jlmb. 
Rep.,  417.  2  Eden's  Rep.  148,  153,  S.  C.  Ashburton  v.  Ashburton,  6 
Vesey,  6.  Huger  v.  Huger,  3  Dess.  S.  C.  Eq.  Rep.,  18.  3  Johns.  Ch. 
Rep.,  318,  370.  Hedges  v.  Riker,  5  id.,  163.  Hartga  v.  Bank  of  England, 
3  Vesey,  55.  Bank  v.  Parsons,  5  ibid.,  654.  Franklin  v.  the  Bank  of  Eng- 
land, 1  Russell,  575.  3  P.  Will,  131,  Cox's  note  (1.)  1  Fonbl.  Eq.,  B.  1, 
ch.  2,  sec.  12,  note  (k.)     1  Madd.  Ch.  Pr.,  102,  103.     Danson  v.  Massey, 

1  B.  S,"  Beau.  R.,  226.  1  Fonbl.  Eq.,  B.  1,  ch.  2,  sec.  12.  1  Madd.  Ch. 
Pr.,  102,  103.  Dunbar  v.  Fredenrick,  2,  and  Beatty  R.,  319.  JVorris  v. 
Le  Veve,  3  Atk.  R.,  38.  Church  v.  Mar.  Ins.  Co.,  1  Mason  R.,  341.  Bar- 
ker v.  Mar.  Ins.  Co.,  2  Mason  R.,  369.  Woodhouse  v.  Meredith,  1  Jac.  Si- 
Walk.,  204,  222.     Massey  v.  Davies,  2  Ves.  Jr.,  318.     Crowe  v.  Ballard, 

2  Bro.  Ch.  R.,  130.  Lees  v.  Nuttall,  1  Russ  and  Mylne,  53,  S.  C.  1  Tam- 
lyn  R.,  282.  Purcellv.  McNamara,  14  Fes.,  91.  Huguenin  v.  Baseley, 
14  Ves.,  273.  Watt  v.  Grove,  2  Sch.  Sr  Lafr.,  492.  Fox  v.  Mackreth,  2 
Bro.  Ch.  R.,  400,  S.  C.  2  Cox  R.,  320.  Coles  v.  Trecotrick,  9  Ves.,  246. 
Lowther  v.  Lowther,  13  Ves.,  102,  103.  Seley  v.  Rhodes,  Sim.  Sr  Stu.  R., 
49.  M arret  v.  Paske,  2  Atk.,  53.  Green  v.  Winter,  1  Johns.  Ch.  R.,  27. 
Parkist  v.  Alexander,  1  Johns.  Ch.  R.,  394.  1  Tamlyn  R.,  282.  Reed  v. 
Norris,  2  Mylne  Sr  Craig,  361,  374.  Walmesly  v.  Booth,  2  Atk.  Rep.,  25. 
1  Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  12.  Barnesly  v.  Powell,  1  Vesey,  284.  Bulk- 
ley  v.  Wilford,  1  Clark  Sr  Finn's  Rep.,  102,  177  to  181.  Jones  v.  Tripp, 
Jac.  Rep.,  322.  Goddard  v.  Carlisle,  9  Price's  Rep.,  169.  Cheslyn  v. 
Da%,  2  Yourag  #  Co//.,  194,  195.     Gibson  v.  Jewesv?,  6  Ves.,  278.     Jlforc- 
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tesque  v.  Sandys,  18  Ves.,  313.  Bellon  v.  Russell,  1  B.  Sr  Beatty's  Rep., 
104.,  107.  Cane  v.  Lore/  Mien,  2  Softs'  .Rep.,  289,  299.  Jo/aes  v.  Thomas, 
2  Y.  #  Co//.,  498.  Ormond  v.  Hutchinson,  13  Ves  y,  51.  Beaumont  v. 
Bouhbee,  5  Fes.,  485.  Gartside  v.  Isherwood,  1  Pro.  CA.  P.  *#/?/?.,  558, 
550,  561.  Proffv.  Hines,  Cas.  T.  Falb.  111.  Oldham  v.  Hand,  2  Fes., 
2r>9.  Morse  v.  Royal,  12  Vesey,  371.  Newman  v.  Payne,  4  Pro.  CA.  iJ. 
350.  S.  C.  Fes  ./v.,  200  Starr  v.  Vanderheyden,  9  JoArcs.,  253.  JiV/es 
v.  /now,  1  McCord,  Ch.,  524.  £//>/>  v.  S/»#A,  1  Daraa,  582.  Phelps  v. 
Overton,  4  Haym.,  292.  Rose  v.  Mynalt,  7  Yerg.,  30.  Mitchell  v.  Bell,  1 
Taylor,  61.  Downing  v.  Major,  2  Drma,  228.  7  Yerg.,  30.  4  /oAras. 
CA.,  118.  Leisingring  v.  Black,  5  Watts,  303.  Langstaffe  v.  Taylor,  14 
Yes.  -R.,  262.  Pitcher  v.  Righy,  9  Prince's  R.,  79.  Reeves'  Domestic  Re- 
lations, 325,  326.  2  JV.  /R  Re/;.,  218.  1  Mason's  Rep.,  345.  5  Coot. 
Rep.,  475.  1  Pe/ers'  i?ep.,  364.  Roz  v.  Wilcox,  1  Binney's  Rep.,  194.  3 
S.  C.  Ify.  Rep  ,  241.     3  S.  C.  JEo.  Rep.,  702,  705.     Ringgold  v.  Ringgold, 

1  Harris  Sf  Jtiill.  M.  Rep.,  11.  Edmonds  v.  Crenshaw,  State  Eq.  Rep.  S. 
C,  224.  Turney  v.  Williams,  7  Yerger,  172.  Rarr  v.  Ra/r,  6  Dana's 
Kentucky  R.,  3.  Green  v.  Winter,  1  Johns.  Ch.  Rep.,  26.  Dunscomb  v. 
Dunscomb,  ibid.,  508.  Smith  v.  Smith,  4  Johns.  Ch.  Rep.,  282.  Evertron 
v.  Tappan,  5  Johns.  Ch.  Rep.,  497.  Clarkson  v.  Depeyster,  1  Hopkins' 
Rep.,  424.  Rogers  v.  Rogers,  ibid.,  515.  For  further  information  respect- 
ing guardian  and  ward,  see  following: 

Stevens  v.  Stevens,  1  Mylne  8f  Keene,  627.  Logan  v.  Farlie,  Jacob. 
R.,  193.  Jackson  v.  Hankey,  Jacob.  R.,  265  ;  cited  also  in  1  Mylne  £>*  Keene, 
627.  1  JlfacM.  CA.  Pr.,  269,  270.  Giosorc  v.  Scudamore,  1  P/c/c.  R.,  45. 
iS.  C.  se/ec£  cas.  i»  CA.,  63 ;  arcd  Moseley's  R.,  6.  Par/  o/  Winchelsea  v. 
Jforclife,  1  Ferrc.,  434  ;  arcd  */!#/•.  Raithby's  note  (3.)  7'ttZ/zV  v.  R«//zV, 
.#»»M.  R.,  370.  Witter  v.  Witter,  3  R.  fYZ//.,  101  ;  a«</  Jfr.  Cox's  rcote  (1.) 
Bookv.  Worth,  1  Fes.,  461.  .  Piers»n  v.  Shore,  1  ./M.,  480,  481.  .-I/aso/j 
v.  Pa^,  Prec.  CA.,  319.  Ex  parte  Grimstone,  cited  4  Pro.  CA.  R.,  235,  note. 
PYare  v.  Polhill,  11  Fes.,  278,  Ashburton  v.  Ashburton,  6  Fes.,  6  Swr- 
gesorc  v.  Sea/ey,  2  ^/b.,  413.  JYe66  v.  Pora"  Shaftesbury,  6  .AfaaV.,  100. 
Ex  parte  Phillips,  19  Fes.,  122,  123.  XWR'*  v.  2W/tf,  .tf/rcWer  R.,  370.  2 
Ro«o/.  Ro.,  R.  1,  cA.  2,  sec.  5,  rao/e  (/.)  Fonbl.  Eq.,  B.  2,  cA.  2,  sec.  1, 
no^e  (rf.)     Harvey  v.  Harvey,  2  P.  JYi//.,  21,22.     Lawoy  v.  Duke  of  Athol, 

2  ,4*A: ,  447.  Re/re  v.  Pe^re,  3  ilffr.,  511.  R.«mei!  v.  Burnet,  1  Pro.  CA. 
R.,  179;  and  Mr.  Belt's  note.  Roach  v.  Gar  van,  1  Fes.,  160.  Bradshaw, 
1  Jac.  4-  FY.,  647.  1  M/^Z.  CA.  Pr.,  275,  276.  Hay  sham  v.  Hay  sham,  1 
Cox's  R.,  179.  RorcM.  Ro.,  R.  2,  P*.  2,  cA.  2,  sec.  1,  note  (d.)  Barlow  v. 
Grant,  1  Vern.,  255.  Harvey  v.  Harvey,  2  P.  Jf  ?'//.,  22,  23.  Rx  parte 
Greera,  1  Jac.  £f  Walk.,  253.  1  Matta.  Ch.  Pr.,  276.  Walker  v.  Wetherell, 
6  Fes.,  474,  «»  Re  England.  1  Puss.  <$•  Mylne,  499.  '  Ex  parte  Swift,  1 
R?m.  <S*  %/ne,  575.  /Yo/A-er  v.  Wether  ell,  6  Fes.,  474.  2  Ro/*6/.  Eq.,  B. 
2,  P/.  2,  cA.  2,  sec.  1,  and  note  (/.)  1  Fonbl .  Eq  ,  B.  1,  cA.  3,  sec  3,  ftote 
(/c)  .'!»*<?,  see  512.  1  iltfaaU  CA.  Pr.,  269,  270.  1  Fonbl.  Eq.,  B.  1, 
cA.  2,  .«ec.  5,  rcote  (£.)  Jnwood  v.  Trxjne,  Ambler's  R.,  417,  jS1.  C.  2  Eden's 
R.,  14S;  and  Mr.  Eden's  note.  Inwood  v.  Tryne,  Ambler's  R.,  418;  arcc? 
Mr.  Blum's  note,  S.  C.  2  Eden's  R.,  14S  ;  and  Mr.  Eden's  note.  1  Madd. 
Ch.  R.,  269.     Mason  v.  Day,  Free.  Ch.,  319.     1  Rorc6/    Eq.,  B.  1,  cA.  2, 
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sec.  5,  note  (/.)  Tullit  v.  Tullit,  Ambler's  R.,  370.  Ex  parte  Grimstone, 
Ambler's  P.,  708.  Piefson  v.  Shore,  1  Atk.,  480.  Inwood  v.  Tryne,  Am- 
bler's R.,  418  ;  am/  Mr.  /Va/i/'s  tiote,  S.  C.  2  PaWs  P.,  147,  152  ;  ««rf 
Mr.  Edens  note.  See  also  Oxenden  v.  Lord  Compton,  2  Fes.  Jr.,  79,  80. 
Ware  v.  Pol  hill,  11  Fes.,  278.  Pierson  v.  Saore,  1  yl/A.,  480.  Ex  parte 
Grimstone,  Ambit  r's  P.,  707,  S.  C  Fes.  Jr.,  235,  note.  Jeremy  on  Equal 
Jurisdiction,  B.  1,  ch.  5,  sec.  3,  pp.  230,  231.  Stackpole  v.  Beaumonte,  3 
Fes.,  98.  2  Fonbl.  Eq.,  B.  2,  P*.  2,  ca.  2,  .sec.  1,  note  (6.)  Stevens  v. 
Savage,  1  Fes.  Jr.,  154.  Winch  v.  James,  4  Fes.,  386.  Bathurst  v.  Jl/«r- 
rat/,  8  Fes.,  74,  78.  Pa//  v.  CW/s,  1  F.  #  Beam.,  300,  301,  303.  1  Madd. 
Ch.  Pr.,  279,  280,  282.  Smith  v.  SmYa,  3  Atk.,  304.  Pearce  v.  Crutch- 
field,  14  Fes.,  306.  Beard  v.  Travers,  1  Fes.,  3 13.  Shipbrook  v.  Hinch- 
inbrook,  2  P/'cA:.,  547,  548.  PoacA  v.  Garvan,  1  Dick.,  88.  2  Ponbl.  Eq., 
P.  2  P*.  2,  ca.  2.  sec.  1,  noile  (6.)  £yre  v.  Countess  of  Shaftesbury,  2  P. 
fFi'//.,  Ill,  112,  115.  Butler  v.  Freeman,  Ambl.  R.,  302.  JEc/es  v.  Brere- 
ton,  West  P.,  348.  More  v.  More,  2  yl*/c.,  157.  Herbert's  Case,  3  P.  Will, 
1 16.  //wgaes  v.  Science,  Ambl.  P.,  302,  no*e.  1  Madd.  Ch.  Pr.,  277,  278. 
Mcholson  v.  Sawz're,  16  Ves.,  259.  P>oe  v.  Hodgson,  2  JF///s.,  129,  135. 
Fie/a"  v.  Schieffelin,  7  Johns.  Ch.  Rep.,  154.  Snook  v.  Sutton,  5  Hulsled, 
133.  Matler  of '  Whitaker,  4  JoA/is.  CA.  Pep.,  378.  Jlarg.,note,  70;  arca" 
no^e  220,  to  /i6.  2,  Co.  Pz'«.  Huckle  v.  FFye,  Carth..  225.  Morgan  v. 
Morgan,  1  ^i/c.,  489.  Drury  v.  Conner,  1  Harris  Sr  Gill,  220.  Pi  Me 
matter  of  Van  Home,  7  Paige,  46.  //a//  v.  Fuller,  5  Barnw.  #  Cress.,  750. 
Hartga  v.  Pa/i/c  q/  England,  3  Fesey,  55.  ParaA:  v.  Parson,  5  i6?'a!.,  654. 
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HABEAS  CORPUS. 

OF  THE    DISCRETION    OF    THE  COURT  AS    TO    THE  CUSTODY  OF    INFANTS. OF    THE 

POWER  OF    THE  CHANCELLOR    IN    ISSUING  HABEAS    CORPUS. WHEN    THE  CUS- 
TODY   OF    THE    INFANT    WILL    BE    GIVEN    TO    THE    MOTHER. OF    COMPELLING 

WIFE     TO     LIVE     WITH     HER     HUSBAND. OF     CONSEQUENCES     OF    HARBORING 

WIVES. 

1.  Where  a  child,  in  consequence  of  its  tender  years,  is  incapable 
of  exercising  any  volition  as  to  its  future  residence,  the  court  before 
whom  it  is  brought,  upon  a  habeas  corpus,  will  decide  that  question  for 
such  child  ;  and  will  in  that  decision  have  regard  not  only  to  the  imme- 
diate safety,  but  also  to  the  future  welfare  of  the  chilu. 

'2.  It  seems  that  the  power  of  the  chancellor  to  issue  a  habeas  cor- 
pus to  inquire  into  the  cause  of  detention,  does  not  depend  solely  upon 
the  revised  statutes,  but  is  an  inherent  power  in  the  court  of  chancery 
derived  from  the  common  law,  but  which  power  is  to  be  exercised  in 
conformity  to  the  provisions  of  the  revised  statutes  on  the  subject. 

3.  The  right  to  the  guardianship  of  an  infant  cannot  be  tried  upon 
a  habeas  corpus.  And  the  court  of  chancery,  upon  such  writ,  will  exer- 
cise its  discretion  in  disposing  of  the  custody  of  the  infant,  upon  the 
same  principles  which  regulate  the  exercise  of  a  similar  discretion  by 
other  courts  and  officers  who  are  authorized  to  allow  the  writ  in  similar 
cases. 

4.  In  the  exercise  of  this  discretion,  the  natural  rights  of  parents  to 
the  custody  of  their  infant  children  are  not  to  be  disregarded.  And 
where  parents  are  living  in  a  state  of  separation,  either  with  or  without 
a  legal  decree  authorizing  a  suspension  of  matrimonial  cohabitation,  a 
summary  inquiry  as  to  the  relative  merits  or  demerits  of  each  may  be 
necessary,  to  enable  the  court  to  make  a  proper  disposition  of  their 
infant  children  brought  up  on  habeas  corpus. 

5.  Where  the  wife  is  not  living  in  a  state  of  separation  from  her 
husband  which  can  be  considered  as  illegal  and  immoral,  the  custody  of 
an  infant  of  tender  age  will  be  given  to  the  mother,  whenever  it  appears 
that  the  interest  of  the  infant  demands  it.  So  held  in  the  case  of  an 
infant  who  was  but  twenty-one  months  old. 

6.  Where  no  sufficient  reason  exists  for  depriving  the  mother  of 
the  care  and  nurture  of  her  infant,  child  of  very  tender  years,  it  would 
not  be  a  proper  exercise  of  judicial  discretion  to  take  the  child  from  the 
custody  of  the  mother  for  the  purpose  of  delivering  it  to  the  father. 

7.  Where  a  wife  voluntarily  absents  herself  from  her  husband,  either 
with  or  without  justifiable  cause,  no  court  in  this  State  has  any  juris- 
diction or  authority,  upon  habeas  corpus  or  otherwise,  to  compel  her  to 
return  to  the  bed  and  board  of  her  husband,  and  to  the  performance  of 
her  conjugal  duties.  But  if  a  third  party  violate  the  rights  of  the  hus- 
band in  such  a  case,  by  harboring  the  wife  who  separates  herself  from 
him  without  sufficient  cause,  he  has  a  remedy  against  such  party  at 
common  law,  by  an  action  on  the  case  for  damages.— The  People  v.  Mer- 
cein,  Paige's  Chancery  Reports,  vol.  8,  p.  47.     (1842.) 
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Personal  property  accruing  to  the  wife  during  coverture  vests  im- 
mediately and  absolutely  in  the  husband.  Therefore,  where  A,  by  his 
will,  gave  to  B,  his  executor,  one-half  of  his  personal  property,  in  trust, 
for  his  daughter  C,  the  wife  of  D,  to  be  converted  into  money  for  her 
use,  or  to  be  delivered  to  her  for  her  benefit,  as  should  be  judged  most 
proper  ;  and  B,  in  pursuance  of  the  trust,  transferred  to  C  certain  shares 
of  bank  stock,  part  of  A's  estate;  it  was  held,  that  the  title  to  such 
shares,  immediately  on  the  transfer,  vested  in  D,  and  became  liable  to 
be  levied  on  as  his  property. 

In  order  to  transfer  the  title  to  shares  of  bank  stock,  taken  in  exe- 
cution and  sold  at  the  post,  to  the  purchaser,  a  written  instrument  of 
conveyance  from  the  officer  to  such  purchaser  is  indispensable;  the  offi- 
cer's return  alone  not  being  sufficient  for  this  purchase-  And  where  it  is 
incumbent  on  the  purchaser  to  prove  his  title,  he  must  produce  such  in- 
strument of  conveyance,  except  in  cases  where,  by  reason  of  loss, 
secondary  evidence  is  admissible. — Morgan  v.  The  Thames  Bank,  li 
Conn.  Rep.,  p.  99.     (1843.) 

This  was  an  action  on  the  case  for  the  neglect  and  refusal  of  the 
defendants  to  transfer  to  the  plaintiff  two  shares  of  their  stock  claimed 
by  him,  and  to  pay  him  certain  dividends  which  had  been  declared  there- 
on. 

The  cause  was  tried  at  New  London,  September  Term,  1S39,  before 
Williams,  Ch.  J. 

In  March,  1830,  Jeremiah  Kinsman,  by  his  last  will  and  testament, 
gave  one  half  of  his  personal  estate  to  Roswell  Adams,  his  son-in-law 
and  executor,  in  trust  for  his  daughter,  Joanna  Bacon,  the  wife  of  Ben- 
jamin Bacon,  to  be  converted  into  money  for  her  use,  or  to  be  delivered 
to  her  for  her  benefit,  as  should  be  judged  most  proper  ;  and  her  receipt, 
and  that  alone,  was  to  be  evidence  for  the  trustee,  in  accounting  for  the 
property. 

On  the  30th  of  May,  1836,  after  the  death  of  Kinsman,  Adams,  as 
trustee  under  the  will,  transferred  to  Joanna  Bacon,  eleven  shares  of  the 
stock  of  the  Thames  Bank,  together  with  other  stock  and  promissory 
notes,  all  the  property  of  Kinsman,  at  the  time  of  his  decease,  and  took 
her  receipt  therefor. 

The  plaintiffclaimed  to  be  the  owner  of  two  shares  of  the  stock  thus 
transferred,  as  purchaser  under  a  sheriff's  sale,  on  an  execution  in  favor 
of  Zephaniah  Bennett,  against  said  Benjamin  Bacon,  and  gave  in  evidence 
the  record  of  the  judgment,  and  the  execution  and  officer's  return  there- 
on. Eleven  shares  had  been  attached  in  the  suit  on  which  said  execution 
issued,  as  the  property  of  Benjamin  Bacon ;  and  as  such,  they  were 
levied  on,  by  virtue  of  such  execution,  and  posted  to  be  sold  on  the  29th 
of  January,  1837,  at  6  o'clock,  P.M. ;  but  no  one  appearing  to  bid,  the 
sale  was  adjourned  until  the  next  day,  at  10  o'clock,  A.M.,  when  two  of 
said  shares  were  bid  off  by  the  plaintiff,  and  the  avails  applied  in  satis- 
faction of  the  execution.  Adams,  as  trustee,  had  previously  forbidden  the 
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sale  of  these  shares.  The  defendants  were  duly  apprised  of  all  the  pro- 
ceedings. Upon  the  application  of  the  plaintiff  for  a  transfer  of  the 
shares  to  him,  the  cashier,  by  direction  of  the  board  of  directors,  refused 
to  permit  such  transfer  to  be  made.  The  plaintiff  also  claimed  the  divi- 
dends which  had  accrued  upon  said  shares  after  his  purchase,  and  before 
the  commencement  of  this  suit :  but  the  defendants  refused  to  pay  them 
to  him.  The  defendants  resisted  the  plaintiff's  right  to  recover,  on  the 
following  grounds  :  1.  That  the  stock  in  question  was  not  liable  to  be 
taken  in  execution  for  the  debt  of  Benjamin  Bacon.  2.  That  the  officer 
posted  the  property  to  be  sold  on  the  29th  of  January,  1837,  at  6  o'clock, 
P.M.,  which  was  the  Sabbath,  or  Lord's  day,  and  then  adjourned  the  sale, 
for  want  of  bidders,  to  the  next  day  at  9  o'clock,  A.M.  ;  which,  the  de- 
fendants claimed,  was  not  a  legal  posting  and  sale.  3.  That  the  plaintiff 
was  bound  to  prove  a  conveyance  of  the  stock  to  him  by  the  officer, 
other  than  by  his  return  upon  the  execution. 

The  Court  was  of  opinion,  and  instructed  the  jury,  that  the  stock 
might  be  levied  upon  as  the  property  of  Benjamin  Bacon,  and  was  legally 
taken  in  execution  ;  that  the  purchaser  at  the  sheriff's  sale  was  to  be  pro- 
tected in  his  purchase,  notwithstanding  the  irregularity  claimed  to  exist 
in  the  case;  and  that  the  defendants  could  not  now  insist  upon  proof  of 
any  other  conveyance  than  the  return  of  the  officer  showed;  and  that 
the  plaintiff  was  entitled  to  recover  in  this  suit. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff;  and  the 
defendants  moved  for  a  new  trial  for  a  misdirection. 

Strong,  in  support  of  the  motion,  contended,  1.  That  this  stock 
having  been  given  by  the  will  of  J.  Kinsman,  to  R.  Adams,  in  trust  for 
Mrs.  Bacon,  it  cojld  not  be  taken  to  satisfy  a  debt  against  her  husband. 

2.  That  the  sale  was  made  without  legal  notice.  Notice  of  sale  on  a 
non-juridical  day,  is  no  notice.  The  adjournment  on  that  day  was  a  nullity. 

3.  That  an  instrument  in  writing  conveying  the  shares  to  the  plain- 
tiff was  an  indispensable  requisite  in  his  proof  of  title. — Stat.  65,  s.  80. 
(ed.  1838.)  This  he  was  bound  to  produce  on  the  trial ;  but  he  did  not ; 
nor  did  the  return  even  show  that  such  an  one  was  given. 

4.  That  if  this  stock  was  liable  to  be  taken  on  this  execution,  and 
was  duly  sold  and  transferred,  by  the  officer's  doing  what  the  law  required 
of  him,  no  further  act  of  the  defendants  was  necessary  for  the  transfer  of 
the  shares.     Consequently  they  are  not  liable  for  not  transferring  them. 

Child,  contra,  contended,  1.  That  the  stock  was  the  property  of 
Benjamin  Bacon,  and  liable  to  be  taken  in  payment  of  his  debts.  It  was 
transferred  by  the  trustees  to  Mrs.  Bacon,  for  her  benefit,  and  she  gave  a 
receipt  for  it,  pursuant  to  the  will.  The  power  of  the  trustee  over  it 
ceased.  Being  personal  property,  the  title  of  the  wife  became  the  title 
of  the  husband. — Leigh's  J\.  P.,  1082,  in  nods. 

2.  That  the  property  was  legally  posted  and  sold.  The  objection 
is,  that  it  was  posted  to  be  sold  on  Sunday,  but  the  hour  of  sale  was 
6  o'clock,  P.  M.,  in  the  month  of  January  ;  of  course,  after  sun-set,  when 
civil  process  could  legally  be  served.  And  even  then,  the  only  act  done 
was  to  adjourn  the  sale  ;  which  was  unquestionably  a  legal  act.  Besides, 
the   officer  was  bound,  on   the  levy  of  the  execution,  to  post  the    pro- 
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perty  to  be  sold  at  the  end  of  twenty  days.  Had  he  power  to  pass  over 
one  day  %  If  so,  why  not  ten,  or  sixty  1  In  what  other  way,  then,  could 
a  levy  be  made  1 

3.  That  the  officer's  return  was  primd,  facie,  at  least,  evidence  of  the 
plaintiff's  title,  without  any  other  written  instrument  from  him. 

4.  That  an  irregularity  in  the  proceedings  of  an  officer  making  sale 
of  personal  property  on  execution,  will  not  defeat  the  title  of  a  bona  fide 
purchaser,  who  has  paid  for  the  property.  It  is  to  be  remarked,  in  this 
case,  that  the  equitable  claim  of  no  other  party  to  this  property  is  inter- 
posed. The  case  presents  the  naked  question  of  a  purchaser  of  personal 
property  at  a  sheriff's  sale,  claiming  it  against  the  execution  debtor. — 
Titcomb  v.  Union  Maine  and  Fire  Insurance  Co.,  8  Mass.  Rep.,  335. 
Howe  v.  Starkweather,  17  Mass.  Rep.,  213.  Jackson  d.  Kane  v.  Sternbergh, 
1  Johns.  Ca.,  153. 

5.  That  case  is  the  proper  remedy. — Hussey  v.  The  Manufacturer'' s 
and  Mechanic's  Bank,  10  Pick.,  415.  Shipley  v.  Mechanic's  Bank,  10  Johns. 
Rep.,  484. 

In  reply  it  was  not  denied  that  case  was  the  proper  form  of  action, 
if  the  plaintiff  was  entitled  to  a  recovery  ;  but  it  was  strongly  insisted, 
that  a  purchaser  of  stock  at  a  sheriff's  sale  was  as  much  bound  to  show 
that  all  the  steps  necessary  to  constitute  a  valid  title  in  him  had  been 
taken,  as  a  creditor,  claiming  title  to  land  under  the  levy  of  an  execution, 
was  bound  to  show  a  strict  compliance  with  the  requisites  of  the  statute. 
A  new  trial  to  be  granted. 

If  partition  be  made  between  tenants  in  common,  who  are  femmes 
covertes,  and  mutual  releases  be  executed  to  the  husbands,  they  do  not  vest 
absolute  estates  in  them,  but  only  in  trust  for  their  wives.  But  if  such 
releases  do  not  recite  the  partition,  but  a  moneyed  consideration  only,  a 
purchaser  without  notice  would  take  an  absolute  estate. —  Weeks  v. 
Haas,  3  Sers>:  Sr  Watts'  Rep.,  520.  (1843.) 

A  parol  antenuptial  settlement  by  which  the  husband  had  agreed  that 
the  wife's  chattels  should  continue  hers  notwithstanding  the  marriage, 
and  they  were  so  treated  by  him  during  the  marriage,  is  binding  at  the 
decease  of  either  or  both,  and  the  husband  has  no  right  of  survivorship, 
nor  does  the  intestate  law  affect  them. — Gachenbach  v.  Brouse,  4  Watts' 
Sr  Serjeant's  Rep.,  p.  546.  (1843.) 

Where  a  gift  by  a  husband  to  his  wife  is  reasonable  and  not  in  fraud 
of  creditors,  equity  sustains  it  as  a  provision  for  her,  to  which  the  inter- 
position of  a  trustee  is  not  indispensable  ;  but  such  gift  must  be  estab- 
lished by  clear  and  convincing  proof,  not  only  of  the  act  of  donation 
and  delivery,  but  of  her  separate  custody  of  it. — Herr's  Appeal,  5  Watts' 
Sr  Sergeant's  R.,  494.   (1841.) 

If  a  bond,  note  or  bill,  be  given  to  the  wife  or  to  the  husband  and 
wife,  during  coverture,  the  legal  title  vests  in  the  husband,  on  his  assent, 
and  he  may  sue  alone  or  elect  to  join  his  wife. — Little  v.  Marsh,  2  N 
Carolina  Rep.,  p.  18.  (1843.) 

A  wife  may  transmit  her  separate  estate,  through  the  intervention 
of  a  trustee,  to  her  husband. 

A  conveyance  to  A  and  B,  and  their  heirs,  and  to  the  survivor  of 
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them,  and  to  the  heirs  of  such  survivor,  vests  in  the  survivor  an  estate 
in  fee,  Leiois  et  al.  v.  Baldwin  et  al.,\  1  Stanton\s  Ohio  Rep.,  p.  352.    ( 18+3.) 

This  is  a  Bill  in  Chancery  from  the  County  of  Franklin.  This  Bill 
seeks  to  set  aside  a  deed  executed  by  Charles  R.  Baldwin,  and  Mary 
Jane,  his  wife,  to  Robert  O.  Spencer,  in  trust,  and  a  deed  executed  by 
said  Spencer  to  said  Charles  R.  and  Mary  Jane  Baldwin,  to  them  jointly, 
their  heirs  and  assigns,  and  to  the  survivor  of  them,  his  or  her  separate 
heirs  and  assigns.  The  bill  sets  forth  that  said  Mary  Jane  owned  seven 
hundred  and  eighty-three  acres  of  land,  lying  in  Franklin  County,  and 
that  she  was  young  at  the  time  of  her  marriage  with  respondent  Baldwin  ; 
was,  shortly  after  her  marriage,  afflicted  with  a  lingering  sickness,  which 
terminated  her  life,  without  issue,  and  so  preyed  upon  her  constitution 
as  to  reduce  her  to  a  state  of  debility  bordering  on  infancy,  and  placed 
her  under  the  influence  and  control  of  her  husband,  who  availed  himself 
of  his  ascendency,  and  shortly  before  her  death,  caused  her  to  execute 
the  deed  in  question.  The  answer  denies  all  the  charges  of  undue  in- 
fluence, imbecility,  and  all  fraud.  The  substance  of  the  testimony,  and 
the  points  made,  are  stated  in  the  opinion  of  the  Court. 

T.  Ewing,  for  Complainants. 

Stanberry  and  Van  Trump,  for  Defendants. 

Birchard,  J.  —  The  proof  establishes  these  facts:  That  Baldwin  and 
Avife  were  an  affectionate  couple ;  that  she  reposed  entire  confidence  in 
him,  as  her  husband,  friend,  and  spiritual  guide,  and  it  does  not  show 
that  he  was  in  any  respect  unworthy  of  the  affection  and  trust  bestowed 
upon  him  by  this  devoted  wife.  He  was  a  circuit  preacher  of  the 
Methodist  Episcopal  Church,  dependent  upon  a  limited  annual  stipend  for 
his  support.  His  wife  was  in  ill  health,  and  desirous  to  bestow  upon  him 
a  portion  of  the  fortune  she  had  inherited  from  her  parents,  in  case  she 
should  be  removed  by  early  death.  To  accomplish  this  object,  the  deed 
in  question  was  executed,  as  appears  from  the  deed  and  answer,  at  her 
own  instance,  three  months  before  her  death,  at  a  time  when  she  was  able 
to  ride  four  miles,  in  company  with  her  sister  and  another  young  lady,  to 
effect  this  object,  and  when,  for  aught  that  appears,  she  was  of  sufficient 
mental  capacity  to  make  a  contract.  We  are  of  the  opinion  that  there 
is  not  proof,  in  this  case,  sufficient  to  require  or  justify  the  setting  aside 
these  conveyances  on  the  ground  of  want  of  capacity  in  Mrs.  Baldwin,  or 
for  the  exercise  of  any  improper  or  undue  influence  over  her  at  the  time 
of  executing  them. 

It  is  objected,  in  the  next  place,  that  a  conveyance  by  a  husband  and 
wife  of  her  separate  estate  to  trustees,  upon  trust  to  reconvey  to  them 
jointly,  is  invalid  in  law  and  equity.  It  is  assumed  that  the  deed  is  liable 
to  the  same  objection  that  exists  to  a  transaction  of  the  kind  between 
gaardian  and  ward.  There  does  not  seem  to  be  much  analogy  between 
the  two  cases.  Our  statute  authorizes  a  wife  to  convey  her  property  by 
pursuing  a  given  form,  which,  in  this  case,  was  pursued.  Nor  can  she  be 
treated  as  laboring  under  any  of  the  peculiar  disabilities  incident  to  in- 
fancy. The  law  does  not  attempt  to  limit  or  control  her  judgment  in  the 
disposition  of  her  property.  It  is  true,  she  cannot  convey  directly  to 
her  husband  ;  and  the  reason  is  to  be  found,  not  in  the  fact  that  he  is  sup- 
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posed  to  have  an  undue  influence  over  her — not  that  there  is  anything 
unnatural  in  a  wife's  desire  to  make  provision  for  an  affectionate  and  be- 
loved husband,  out  of  her  more  ample  fortune,  but,  in  the  legal  fiction, 
that,  by  marriage,  her  existence  is  merged  in  that  of  her  husband,  and, 
therefore,  one  of  the  two  parties,  necessary  to  make  a  valid  contract,  is 
wanting.  Hence,  in  a  conveyance  from  husband  to  wife,  or  e  converso, 
the  intervention  of  a  trustee  is  necessary  to  effect  the  object;  such  is  the 
authority  in  4  Maso?i,  45,  where  a  conveyance,  scarcely  distinguishable  in 
principle  from  this,  was  sustained. 

The  next  objection  is  a  want  of  consideration.  The  deed  of  trust 
expresses  the  consideration  of  one  dollar,  and,  in  substance,  a  desire, 
from  love  and  affection,  to  make  provision  for  her  husband,  inasmuch  as 
her  brothers  and  sisters  are  otherwise  amply  provided  for.  Would  it  be 
doubtful,  in  a  case  where  other  persons  than  husband  and  wife  were  par- 
ties, that  this  consideration  was  sufficient'?  If  not  in  such  a  case,  why 
should  it  be  in  this  1  Counsel  have  furnished  us  with  no  satisfactory 
reason,  and  none  occurs  to  our  own  minds. 

The  remaining  question  is  as  to  the  nature  of  the  estate  conveyed 
by  the  deed  from  Spencer,  the  trustee,  to  Baldwin  and  wife.  The  grant 
is  to  them  "jointly,  their  heirs  and  assigns,  and  to  the  survivor  of  them, 
his  or  her  separate  heirs  and  assigns." 

Complainants  contend  that  this  makes  them  tenants  in  common  with 
Baldwin,  because,  otherwise,  the  deed  would  be  considered  as  creating  a 
joint  tenancy.  But  the  respondent,  Baldwin,  has  a  fee  by  the  terms  of 
the  grant,  Avhich  was  to  him  as  survivor,  and  to  his  heirs  and  assigns. 
The  deed  gave  a  joint  estate  to  the  husband  and  wife,  during  their  lives, 
and  a  grant  over  to  him,  as  survivor,  of  the  entire  estate. 

No  perpetuity  is  created  by  such  a  grant.  He  holds  title,  not  upon 
the  principle  of  survivorship,  as  an  incident  to  a  joint  tenancy,  but  as 
granted  in  fee,  as  survivor,  by  the  operative  words  of  the  deed.  The 
entire  estate,  by  the  death  of  the  wife,  is  vested  in  him  and  his  heirs. 
This  is  the  effect  of  the  words  of  grant  contained  in  the  instrument  of 
conveyance.     Bill  dismissed. 
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Workmen,  or  others  having  a  privilege  on  improvements  erected  on 
ground  on  which  the  vendor  has  a  mortgage,  cannot  cause  such  improve- 
ments to  be  sold  separately  from  the  ground  on  which  they  stand  ;  they 
must  be  sold  together,  in  order  that  the  highest  price  may  be  obtained, 
to  be  divided  between  the  parties,  according  to  the  appraisement ;  the 
proceeds  of  the  improvements  to  the  parties  having  a  privilege  on  them, 
and  any  surplus,  with  the  price  of  the  land,  to  the  vendor. — Mc  Donough 
v.  Le  Roy,  1  Robinson's  Rep.,  173.  (1842.) 
51 


402  INDICTMENT — INFANT. 


INDICTMENT. 

An  indictment  charging  the  defendant  with  having  passed  counter- 
feit "  dollars,"  describes  with  sufficient  certainty  the  charaeter  of  coin 
counterfeited.  It  is  not  necessary  that  it  should  show  that  it  was  a 
Spanish  or  Mexican  dollar,  or  a  dollar  of  the  United  States.  The  species 
of  coin  must  be  described  ;  nothing  more.  —  Peek  v.  The  State,  2  Hum- 
phrey's Rep.,p.  78.     (184-2.) 

An  indictment  for  obtaining  goods  by  false  pretences,  must  contain  an 
absolute  negative  of  the  truth  of  the  pretences  employed.  An  order  in 
the  following  words,  "  Messrs.  G.  and  L.,  please  let  the  bearer,  E.  Tyler, 
have  five  dollars  in  goods  on  my  account.  R.  H.  L.",  is  negatived  with 
sufficient  certainty  by  an  averment  in  the  following  words :  "  Whereas 
the  said  R.  H.  L.  never  did  write,  or  send,  or  cause  to  be  written  or  sent, 
any  such  letter  to  the  said  Gaines  and  Luttrell,  or  to  any  one  else  to  let 
the  bearer  have  any  amount  in  the  store  whatever." 

In  an  indictment  for  obtaining  goods  by  means  of  a  forged  order,  it 
is  not  necessary  that  the  person  who  purports  to  be  the  drawer  of  the 
forged  order  should  have  an  interest  in  the  goods  obtained. — Tyler  v. 
The  State,  2  Humphrey's  Rep., p.  37.     (1842.) 

A  confederacy  to  assist  a  female  infant  to  escape  from  her  father's 
control,  with  a  view  to  marry  her  against  his  will,  is  indictable  as  a  con- 
spiracy at  the  common  law. — Mifflin  v.  The  Commonwealth,  5  Watts  8f  Ser 
geanfsR.,  461.     (1844.) 
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If  an  infant  sell  or  exchange  his  personal  property,  he  may  at  any 
time  disaffirm  the  sale  or  exchange,  and  sue  for  and  recover  the  value  of 
his  property  so  sold  or  exchanged,  and  this  is  so  though  the  minor  by 
such  sale  or  exchange  procured  necessaries. 

Where  the  son,  a  minor,  lived  upon  the  land  of  his  father,  and  was 
permitted  by  the  father  to  cultivate  twenty  acres  of  his  land  for  his  own 
benefit:  Held,  that  a  horse  was  not  a  necessary  within  the  meaning  of 
the  law  for  the  purchase  of  which  he  would  be  bound.  Where  an  infant 
exchanged  horses  and  did  not  return  the  horse  procured  in  the  exchange: 
Held,  in  an  action  for  the  recovery  of  the  value  of  the  horse  by  him  ex- 
changed, the  jury  had  no  riq-ht  to  make  an  equitable  adjustment  between 
the  minor  and  defendant,  but  that  the  minor  was  entitled  to  the  full  value 
of  his  property. — Grace  v.  Hale,  2  Humphrey's  Rep.,  p.  27.     (1842.) 

An  infant  imprisoned  in  execution  of  a  civil  suit,  is  entitled  to  a  dis- 
charge from  imprisonment  on  assigning  his  property  in  compliance  with 
the  provisions  of  the  statute,  and  such  assignment  is  valid,  notwithstand- 
ing his  nonage. — The.  People  ex  rel.  Smith  v.  Mullin,  25  Wendell's  Rep-. 
698.     (1842.) 
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INJUNCTION. 

In  general,  Courts  of  Law  will  not  lend  their  aid  in  enforcing  injunc- 
tions from  Chancery  ;  nor  will  they  ordinarily  take  any  notice  of  such, 
writs,  in  the  course  of  proceedings  at  law. — Per  Nelson,  Ch.  J.,  Kelley 
and  Mar cy  v.  Cowing,  4  HilPs  Rep.,  p.  266.     (1843.) 

INSOLVENT. 

An  insolvent  debtor  whose  application  to  be  discharged  is  pending  in 
one  County,  need  not  make  a  second  application  in  another  County 
where  he  has  been  arrested  and  given  hond.^Caldclcugh  v.  Carey,  5 
Watts  <Sf  Sergeant's  R.,  155.     (1844.) 

INSURANCE. 

Does  the  insertion  of  the  common  memorandum  in  a  policy  of  insu- 
rance, excepting  the  articles  therein  specified  from  particular  average, 
vary  the  rule  by  which,  when  a  loss  on  such  articles  happens,  from  ship- 
wreck or  by  damage  to  the  vessel,  it  is  to  be  deemed  a  partial  or  a  total 
loss  ? 

It  does  not.  To  subject  the  insurers  for  the  loss  of  goods  specified 
m  the  memorandum  clause,  it  is  not  necessary  that  there  should  be  either 
an  actual  destruction  of  every  part  of  the  goods  insured,  so  as  no  longer 
physically  to  exist  in  specie,  nor  that  there  should  be  a  total  extinction 
of  their  value  ;  but  it  is  sufficient,  if  by  reason  of  a  peril  insured  against, 
the  voyage  is  arrested,  and  the  goods  neither  come  to  the  hands  of  the 
owners,  nor  reach  their  port  of  destination,  nor  are  capable  of  being  for- 
warded. Therefore,  where  insurance  against  loss  or  damage,  by  perils  of 
the  seas,  was  effected,  by  a  policy  containing  the  usual  memorandum,  on 
280  hides  (a  memorandum  article),  from  Mobile  to  New  York;  in  the 
course  of  the  voyage  the  vessel  was  wrecked,  and  the  hides  lay  sub- 
merged several  days ;  when  the  crews  of  some  wrecking  vessels  in  the 
vicinity  succeeded  in  saving  89  of  the  hides,  but  the  remainder  were  lost 
with  the  vessel ;  these  having  been  taken  by  the  wreckers  to  Nassau, 
putrefaction  commenced  in  them,  which  rendered  them  unfit  for  imme- 
diate exportation,  and  they  were  there  sold  at  auction  for  the  benefit  of 
all  concerned,  and  the  nett  proceeds,  after  paying  salvage  and  incidental 
expenses,  remitted  to  the  owners  of  the  vessel,  for  those  entitled  there- 
to;  and  the  insured  thereupon  abandoned,  and  claimed  for  a  total  loss; 
there  being  no  evidence  to  show  that  anything  was  omitted  by  the  mas- 
ter and  crew,  which  it  was  in  their  power  to  do,  for  the  recovery  and 
preservation  of  the  property  insured  ;  nor  that  the  hides  saved  were  in 
such  a  state  as  to  allow  of  their  being  forwarded,  in  the  form  of  hides,  to 
their  port  of  destination  ;  nor  that,  if  such  had  been  their  condition,  any 
vessel  could  be  procured  in  which  they  might  have  been  so  forwarded; 
nor  that,  if  this  had  been  done,  the  expenses  would  not  have  exceeded 
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their  value,  so  that  nothing  could  be  realized  by  the  owners  when  they 
should  be  received  by  them;  and  the  adventure,  therefore,  not  being 
worth  prosecuting,  but  substantially  destroyed,  it  was  held  that  the  in- 
surers were  liable  as  for  a  total  loss  of  the  whole  property  insured. 

It  seems,  that  if  there  be  a  total  loss  in  fact  of  part  of  the  goods  in- 
sured, being  i  lum  articles,  under  such  circumstances  as  not  to 
constitute  a  total  loss  of  the  subject  of  insurance,  the  insured  cannot  re- 
cover for  such  part  actually  lost. — Poole  et  al.  v.  The  Protection  Insurance 
Company,  14  Conn.  Rep.,  47.     (1843.) 

This  was  an  action  upon  a  policy  of  insurance,  made  on  the  14th  of 
February,  1*37,  for  the  premium  of  400  dollars,  on  280  hides  belonging 
to  the  plaintiffs,  from  Mobile  to  New  York,  on  board  the  brig  Gen.  War- 
ren, and  insuring  the  plaintiffs  against  the  perils  of  the  seas,  and  other 
risks  not  necessary  to  be  mentioned.  The  policy  contained  a  stipulation 
that  the  insurers  should  not  be  liable  for  any  partial  loss  on  certain  enu- 
merated articles,  among  which  were  skins  and  hides,  but  that  the  owners 
of  such  enumerated  articles  should  recover  on  a  general  average. 

The  following  were  the  material  facts  in  the  case,  as  agreed  by  the 
parties.  The  vessel  sailed  from  Mobile  on  the  24th  of  February,  1837, 
with  the  hides  on  board,  and  in  the  course  of  her  voyage,  on  the  27th  of 
that  month,  was  wrecked  on  the  Ridley  Rocks  near  Nassau,  in  the  Baha- 
ma islands  ;  the  hides  were  submerged  in  the  wreck,  and  so  continued  un- 
til the  6th  of  March,  when,  the  crew  having  got  on  shore,  with  some 
provisions  and  sails  from  the  wreck,  several  wrecking  vessels  came  to 
their  assistance,  whose  crew  commenced  saving  the  cargo,  and  suc- 
ceeded in  saving  89  hides,  the  remainder  never  being  recovered.  The 
hides  saved  were  in  bad  condition,  and  reshipped  by  the  wreckers,  in 
one  of  their  vessels,  for  Nassau,  where,  on  the  13th  March,  the  hides,  in 
consequence  of  their  having  been  in  water  several  days,  being  diminished 
in  value,  and  having  a  very  bad  smell,  which  indicated  incipient  putrefac- 
tion, and  thus  rendered  unfit  for  immediate  exportation,  were  sold  at 
auction  for  the  benefit  of  all  concerned.  Their  nett  proceeds,  after  pay- 
ing salvage  and  port  charges,  were  39  dollars,  84  cents ;  which  sum  was 
remitted  to  the  owners  of  the  brig  for  whom  it  might  concern.  The 
hides  not  thus  recovered  remained  with  the  vess.el  and  were  lost.  On  the 
16th  of  March,  the  master  and  crew  of  the  brig  arrived  at  Nassau,  when 
a  protest  was  made,  which,  with  a  notice  of  abandonment,  was  forwarded 
to  the  defendants  on  the  12th  of  July,  1837,  who,  on  the  17th  of  that 
month,  replied,  refusing  to  pay  for  the  hides  on  the  ground  that  the  loss 
was  not  total.  The  brig  became  a  total  wreck,  a  part  of  her  materials 
only  being  saved. 

The  case  was  reserved  for  the  consideration  and  advice  of  this 
Court. 

R.  S.  Buldv:in,  for  the  plaintiffs,  contended,-  1.  That  the  defendants 
were  clearly  liable  for  the  amount  of  the  salvage  and  charges  ;  since  if  the 
loss  is  not  a  total  one,  so  as  to  render  them  liable  for  it  as  such,  under 
the  policy,  they  have  been  saved  from  that  liability,  by  the  service  for 
which  the  salvage  was  paid  to  the  wreckers.  It  was  a  service  for  their 
benefit,  and  not  for  the  benefit  of  the  assured. — 2  Phil.  Ins.,  344.     Be- 
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necke,  380.  7  Cranch,  418.  But,  2.  That  the  defendants  are  liable  for 
the  whole  amount.  The  object  of  the  memorandum  is,  to  protect  insurers 
from  liability  for  partial  injury  to  perishable  articles,  which,  from  their 
nature,  are  exposed  to  deterioration  from  inherent  decay  or  otherwise. 
On  principle,  where  there  has  been  a  total  loss  of  a  specific  part  of  a 
cargo  so  insured,  there  is  no  reason  why  the  insurers  should  not  be  lia- 
ble for  the  loss,  as  much  as  if  the  articles  had  not  been  perishable  ;  and 
so  are  the  English  decisions. — Davy  et  al.  v.  Milford,  15  East.,  559. 
See  Cologan  et  al.  v.  London  Assurance,  5  Mau.  8f  Selw.,  447,  456. 
Wadsworth  v.  Pacific  Insurance  Company,  4  Wend.,  33,  39.  In  Connecti- 
cut there  has  been  no  decision  upon  the  point ;  and  our  Courts  are  at 
liberty  to  adopt  that  construction  which  seems  most  reasonable. 

3.  That  the  special  circumstances  of  this  case  furnish  a  distinct 
ground  of  recovery  by  the  plaintiffs  as  for  a  total  loss.  Although  the 
memorandum  excludes  as  a  claim  for  a  constructive  total  loss  on  account 
of  damage  to  the  article,,  if  it  reaches  its  port  of  destination  in  specie, 
or  is  received  by  the  assured  at  an  intermediate  port,  however  deterio- 
rated by  sea  damage  ;  yet  in  the  case  of  a  loss  by  shipwreck,  or  damage 
to  the  ship,  there  is  no  mode  of  distinguishing  a  partial  from  a  total  loss, 
whether  the  goods  are  memorandum  articles  or  not,  or  whether  they  are 
insured  with  or  without  exception  of  partial  loss.  The  principle  is  well 
stated  by  Lord  JLbinger,  C.  B.,  in  the  case  of  Roux  v.  Salvador,  3  Bing., 
N.  C,  266,  in  the  Exchequer  Chamber,  and  is  settled  by  the  authority  of 
that  case.  He  says:  "If  the  goods  once  damaged  by  the  perils  of  the 
sea,  and  necessarily  landed  before  the  termination  of  the  voyage,  are,  by 
reason  of  that  damage,  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  reshipped  in  the  same  or  any 
other  vessel ;"  "if,  though  imperishable,  they  are  in  the  hands  of  stran- 
gers, not  under  the  control  of  the  assured  ;  if,  by  any  circumstances  over 
which  he  has  no  control,  they  can  never,  or  within  no  assignable  period, 
be  brought  to  their  original  destination  ;  in  any  of  these  cases,  the  cir- 
cumstance of  their  existing  in  specie  at  that  forced  termination  of  the 
risk,  is  of  no  importance."  The  hides,  which  were  in  that  case  the 
subject  of  insurance,  when  taken  out  of  the  vessel,  "  became  a  salvage 
for  the  benefit  of  the  party  who  was  to  sustain  the  loss,  and  were  ac- 
cordingly sold.  Neither  the  assured  nor  the  underwriters  could  at  that 
time  exercise  any  control  over  them;  it  appears  to  us,  therefore,  that 
this  was  not  the  case  of  a  constructive  loss,  but  of  an  absolute  total  loss 
of  the  goods.'-' 

By  the  contract  of  insurance  the  insurer  agrees  that  the  goods  insured 
shall  arrive  at  their  port  of  destination ;  and  if  such  arrival  is  defeated, 
by  a  peril  insured  against,  there  is  a  total  loss  to  the  insured. — Dyson  et 
al.  v.  Rowcroft,  3  Bos.  Sf  Pul.,  474. 

In  Parry  v.  Aberdeen,  9  Barn.  4-  Cres.,  411,  where  the  subject  of  in- 
surance consisted  of  memorandum  articles,  viz.  currants,  raisins,  and  figs  ; 
the  vessel,  in  the  course  of  the  voyage,  encountered  a  violent  storm, 
which  laid  her  upon  her  beam  ends,  the  whole  of  her  hull  being  under 
water,  except  a  part  of  her  bows;  the  crew  deserted  her  to  save  their 
lives  ;  some  fishermen,  a  few  days  afterwards,  found  her,  and  towed  her 
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into  port ;  the  cargo  having  been  under  water  eight  days,  was  so  much 
damaged  thereby,  that  it  would  have  been  worth  nothing  at  its  port  of 
destination,  and  it  was  sold  at  public  auction  at  the  place  where  it  was 
landed  ;  it  was  held  that  the  insured  were  entitled  to  recover  for  a  total 
loss.  The  facts  are  very  similar,  and  equally  strong,  in  the  case  before 
the  Court. 

II'.  W.  Ellsworth  for  the  defendants,  contended,  1.  That  atotalloss 
of  part  of  the  thing  insured  will  not,  in  the  case  of  memorandum  articles, 
enable  the  assured  to  recover.  In  support  of  this  proposition  he  cited 
Biaysx.  The  Chesapeake  Insurance  Company,  7  Crunch,  415,  418.  N.  C,  1 
Wheat.,  227,  n.  Humphreys  v.  Union  Insurance  Co.,  3  Mason,  429,  440. 
Morgan  v.  The  U.  S.  Ins.  Co.,  1  Wheat.,  219.  Murcardier  v.  The  Chesa- 
i/is.  Co.,  1  Wheat.,  228,  n.  Wadsworth  v.  The  Pacific  Ins.  Co., 
Wend.,  33,  38,  et  seq.  Wain  v.  Thompson,  9  Sercj.  #  Rawle,  115.  Brook 
etal.  v.  Louisiana  Ins.  Co.,  2  Phil.,  342.  Thompson  v.  The  Royal  Ex- 
change his.  Co.,  16  East.,  214.  Hedburg  v.  Pearson,  7  Taun.,  154.  S.  C,  2 
Marsh,  432.  The  principal,  if  not  the  only  case,  of  a  contrary  aspect,  is 
Davy  v.  .Milford,  15  East.,  559.  There  the- question  of  abandonment  was 
the  main  one.  The  case  was  decided  in  Easter  term,  1812,  and  was 
much  qualified  and  limited  by  Thompson  v.  The  Royal  Exchange  Ins.  Co., 
decided  in  the  succeeding  Michaelmas  term  of  the  same  year.  The 
doctrine  of  Davy  v.  Milford,  would  not,  in  England,  apply  to  a  case  of 
hides;  for  they  are  purchased,  shipped,  and  dealt  in  as  a  quantity,  by  the 
pound;  are  like  a  single  package,  like  grain,  apples,  fish,  not  computed 
by  number,  but  by  measure  or  weight.  The  total  loss  of  the  anchor  or 
mast  of  a  ship,  is  not  the  total  loss  of  the  ship  ;  nor  is  the  total  loss  of 
part  of  a  cargo  of  hides,  a  total  loss  of  the  cargo. 

2.  That  a  technical  total  loss  of  memorandum  articles  exists  only 
where  there  is,  or  certainly  will  be,  a  total  destruction  of  the  whole  sub- 
ject matter,  by  the  peril  insured  against.  A  sale  never  makes  such  a 
loss ;  it  merely  prevents  what  otherwise  certainly  would  take  place. 
Nor  does  the  loss  of  the  voyage.  And  it  is  this  certainty,  resulting  from 
the  perils  of  the  sea,  and  not  from  a  sale  or  other  cause,  that  constitutes  a 
total  destruction.  The  cases  of  Dyson  et  al.  v.  Rowcroft,  3  Bos.  Sr  Pi<l., 
474,  and  of  Roux  v.  Salvador,  1  Bing.  N.  C,  526,  in  the  Common  Pleas, 
and  3  Bing.  JV*.  C,  266,  in  the  Exchequer  Chamber,  go  wholly  on  the 
ground  of  a  total  annihilation  of  the  subject  of  insurance.  To  the  same 
effect  is  the  opinion  of  Kent,  J.,  in   Magrath  v.  Church,  1  Caines,  212. 

In  this  case,  would  there  have  been,  certainly,  an  entire  destruction 
of  every  pound  of  leather  ?  Would  the  whole,  either  with  or  without 
the  usual  and  proper  care,  have  putrified,  and  thus  perished  1  Can  it  be 
said,  as  matter  of  law,  that  these  hides  were  destroyed?  They  would  not 
have  spoiled  if  shipped  at  once  to  New  York  ;  and  they  would  or  might 
soon  be  rendered  fit  for  shipping.  They  were  like  barrels  that  needed 
hooping  only. 

3.  That  the  salvage  in  this  case  did  not  constitute  the  loss  a  totai 
one.  In  the  first  place,  there  was  no  salvage  judicially  established,  or 
paid  under  any  decree.     Secondly,  only  a  part  of  the  hides  needed  to  be 
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sold  ,  and  a  lien  cannot  make  a  loss.     At  any  rate  a  partial  claim  cannot 
make  a  total  loss.     Judgment  for  plaintiffs. 

Under  a  policy  of  insurance  on  a  vessel  from  a  foreign  port  "  to  a 
port  of  discharge  in  the  United  States,"  she  may  put  into  a  port  in  the 
United  States  to  inquire  for  a  market,  and  may  proceed  thence  to  ano- 
ther port  in  the  United  States  for  the  purpose  of  discharging  her  cargo. 
A  vessel  insured  from  the  West  Indies  "to  a  port  of  discharge  in  the 
United  States,"  sailed  from  the  West  Indies  for  Savannah,  for  the  pur- 
pose of  there  disposing  of  her  cargo,  and  on  her  passage  sustained  some 
damage.  She  did  not,  however,  discharge  any  part  of  her  cargo  at  Sa- 
vannah, but  after  inquiring  into  the  state  of  the  markets,  and  procuring 
some  repairs  and  supplies,  staying  only  a  reasonable  time  for  those  pur- 
poses, she  sailed  for  Boston  as  a  port  of  discharge.  It  was  held,  that 
she  was  protected  by  the  policy  on  her  passage  from  Savannah  for  Bos 
ton.  The  vessel  having  taken  on  board  at  Savannah  a  deck-load  of  cot 
ton  on  freight  for  Boston,  it  was  held,  that  this  did  not  discharge  the 
liability  of  the  underwriters,  provided  it  did  not  cause  any  delay  in  the 
voyage,  or  any  increase  of  risk.  It  was  held,  that  a  general  usage  for 
the  same  species  of  vessels,  in  various  kinds  of  navigation,  and  in  dif- 
ferent seasons  of  the  year,  to  carry  deck-loads,  was  competent  evidence, 
in  connection  with  the  opinions  of  nautical  witnesses,  to  show  that,  in 
fact,  the  risk  was  not  increased  by  carrying  the  cotton  on  deck.  It  was 
held,  that,  in  determining  the  effect  of  taking  the  deck-load  of  cotton, 
the  proper  question  for  the  jury  to  consider  was,  whether,  on  the  whole, 
the  risk  was  increased,  upon  a  balance  of  the  advantages  and  disadvan- 
tage ■•  of  that  proceeding. — Lapham  et  al.  v.  The  Atlas  Insurance  Compa- 
ny, 24  Pick.  Rep.,  1.     (1842.) 
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The  bill  of  lading  is  sufficient  evidence  of  ownership  to  entitle  the 
shipper  to  recover  the  insurance,  even  against  the  testimony  of  wit- 
nesses to  the  contrary. 

A  fair  and  bona  fide  sale  of  damaged  property  under  circumstances 
that  render  its  shipment  to  the  port  of  destination  impossible,  except  in 
a  very  damaged  condition,  is  the  best  that  can  be  done  for  all  concerned, 
and  underwriters  have  no  cause  of  complaint. — Page  v.  Western  Marine 
Fire  Insurance  Co.,  19  Louisiana  Rep.,  p.  49.     (1842.) 

This  is  an  action  on  a  policy  of  insurance  taken  out  of  the  office  of 
the  defendants,  by  Lambeth  &  Thompson,  in  the  usual  form,  declaring 
on  its  face  to  be  for  the  benefit  of  whom  it  may  concern. 

It  is  alleged  to  cover  two  cargoes  of  tobacco,  shipped  in  two  flat- 
boats  from  Big  Barren  Kiver,  in  Kentucky,  by,  and  in  the  name  of  the 
plaintiff,  and  consigned  to  the  said  Lambeth  &  Thompson,  commission- 
merchants  in  New  Orleans. 

The  tobacco  is,  by  a  memorandum  endorsed  on  the  policy,  valued 
at  $60  per  hogshead. 

The  boats  were  both  sunk,  and  the  tobacco  almost  an  entire  loss,  by 
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the  accidents  and  perils  insured  against.  The  masters  of  the  boats  mad« 
sales,  under  the  necessity  of  the  case,  at  the  place  where  the  property 
was  damaged,  and  the  plaintiff  abandoned  to  the  underwriters  as  for  a 
total  loss. 

He  now  claims  the  value  of  87  hogsheads  of  tobacco,  at  the  rate  of 
$60  per  hogshead,  amounting,  together  with  expenses  incurred  in  sav- 
ing the  damaged  tobacco,  to  $5,352  50,  after  deducting  $454,  the  sum 
for  which  it  sold. 

The  defendants,  after  admitting  the  execution  of  the  policy,  pleaded 
the  general  issue,  and  denied  specially  the  legality  of  the  sales  of  the 
damaged  tobacco,  and  every  or  any  liability  whatever. 

The  case  was  tried  on  these  pleadings  and  issues,  and  submitted  to 
a  jury  on  the  evidence.  It  turned  principally  on  the  evidence  and  facts; 
all  of  which  are  fully  stated  in  the  opinion  of  this  court.  There  was 
a  verdict  and  judgment  in  favor  of  the  plaintiffs  for  $5,220.  After  an 
unsuccessful  effort  to  obtain  a  new  trial,  the  defendants  appealed,  Jones 
&  Peyton  for  the  plaintiff,  Maybin  &,  Grymes  for  the  defendants.  Mur- 
phy, J.,  delivered  the  opinion  of  the  Court. 

On  the  16th  of  October,  1837,  the  defendants  underwrote  a  policy 
of  insurance  to  Lambeth  &  Thompson,  commission  merchants,  on  ac- 
count of  whom  it  may  concern,  upon  tobacco  shipped  or  to  be  shipped 
to  the  latter,  at  or  from  any  point  or  landing  on  the  Ohio  River  or 
its  tributaries  to  New  Orleans,  between  the  25th  of  September,  1837,  to 
the  1st  of  March,  1838.  By  a  memorandum  added  to  the  policy  on  the 
8th  of  January  following,  the  valuation  on  the  tobacco  insured  was,  by 
consent,  raised  from  fifty  to  sixty  dollars  per  hogshead.  On  the  20th  of 
January,  1S38,  the  plaintiff,  a  resident  of  Barren  County,  State  of  Ken- 
tucky, shipped  from  two  places  on  Big  Barren  River,  a  tributary  of  the 
Ohio  River,  two  cargoes  of  tobacco  ;  the  one  consisting  of  sixty-two 
hogsheads,  in  the  flat-boat  Benjamin  Franklin,  whereof  Benjamin  Ritchey 
was  master,  and  the  other  of  twenty-five  hogsheads,  in  the  flat-boat  Sam 
Brown,  of  which  John  Brown  was  master.  The  tobacco  was  consigned 
to  Lambeth  &  Thompson,  in  New  Orleans,  with  instructions  to  effect 
insurance  thereon.  On  their  way  to  the  port  of  destination,  the  Benja- 
min Franklin  ran  against  a  root  or  snag  concealed  under  the  water,  near 
the  mouth  of  Philips'  Branch,  in  Barren  River,  and  the  Sam  Brown 
sprung  a  leak  at  a  short  distance  from  that  place,  by  which  accidents 
both  the  boats  sunk.  The  tobacco  on  board  of  them,  having  remained 
some  time  under  water  before  it  could  be  withdrawn,  was  found  to  be 
materially  damaged  ;  whereupon  the  masters  of  these  boats,  after  making 
their  protest  and  giving  due  notice  by  advertisement,  proceeded  to  sell,  and 
did  sell  at  public  auction  the  said  tobacco,  for  the  benefit  of  all  concerned. 
Under  these  circumstances,  the  plaintiff  claims  under  the  aforesaid  policy 
as  for  a  total  loss.  The  defendants  deny  the  facts  set  forth  in  plaintiff's  pe- 
tition, or  that  they  be  indebted  to  the  plaintiff  in  any  amount  whatever. 
They  aver  that  the  sales  alleged  to  have  been  made  were  illegal  and  pre- 
tended ;  that  the  flat-boat  Sam  Brown  was  not  seaworthy  at  the  beginning 
of,  nor  during  the  voyage  insured  ;  and  that  the  plaintiffhas  no  cause  of  ac 
tion  whatever  against  them.    The  case  was  laid  before  a  jury,who  brought 
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in  a  verdict  for  the  plaintiff  in  the  sum  of  $5,220;  a  remittitur  having 
heen  entered  for  $403,  the  nett  proceeds  of  the  sale  of  the  damaged  to- 
bacco. Judgment  was  rendered  accordingly.  After  failing  in  an  attempt 
to  set  aside  this  verdict  and  judgment,  the  defendants  appealed. 

It  is  not  denied  that  these  shipments  of  tobacco  to  Lambeth  & 
Thompson  were  covered  by  the  policy  sued  on,  or  that  an  abandonment 
was  made  to  the  company  ;  but  it  is  said,  that  plaintiff  shares  an  interest 
only  in  four  of  the  hogsheads  on  board  of  the  Benjamin  Franklin;  that 
the  balance  of  the  tobacco  belonged  to  a  number  of  other  persons,  whose 
names  are  marked  on  the  hogsheads,  and  that  the  plaintiff  can  recover 
only  to  the  extent  of  his  interest.  The  testimony  in  the  record  on  this 
head  cannot,  in  our  opinion,  outweigh  the  evidence  resulting  from  the 
bill  of  lading,  which  is  in  the  name  of  the  plaintiff.  He  had  the  posses- 
sion, custody,  and  control  of  the  tobacco,  coupled  with  a  legal  title  to 
the  same.  It  would  be  strange,  indeed,  that  an  interest  which  would 
give  him  a  right  of  action  for  the  property  as  his  own,  should  not  be 
susceptible  of  being  insured.  Admitting  that  the  plaintiff  had  an  abso- 
lute and  entire  right  of  ownership  only  to  four  of  the  hogsheads  insured 
on  board  of  the  Benjamin  Franklin,  yet,  as  trustee  or  agent  of  the 
owners,  he  had  in  the  balance  of  the  cargo  such  a  qualified  interest  as 
authorized  him  to  protect  it  by  insurance. — 2  Phillips,  511 — 740.  1  Pe- 
ters, 163.      10  Pickering,  40;     3  Mass.,  133.     4  Wendell,  75. 

In  relation  to  the  necessity  of  the  sale,  and  the  seaworthiness  of 
the  boats,  we  think  that  the  evidence  preponderates  in  favor  of  the 
plaintiff.  A  number  of  witnesses,  and  among  them  the  builders  of  these 
flat-boats,  declare  that  they  were  strong  and  substantial,  and  well  fitted 
for  the  navigation  of  the  Ohio,  Barren,  and  Mississippi  Rivers;  that 
they  were  provided  with  an  experienced  steersman,  a  sufficient  number 
of  hands,  &c,  with  everything  necessary  to  boats  of  this  description. 
The  circumstance  of  the  springing  of  a  leak  in  the  Sam  Brown,  shortly 
after  her  departure,  cannot  of  itself  create  a  presumption  of  unsea- 
worthiness, for  the  witnesses  say,  that  such  accidents  not  unfrequently 
happen  to  the  best  flat-boats,  and  from  causes  that  cannot  sometimes 
be  ascertained  ;  but  even  if  such  a  presumption  existed,  it  must  yield  to 
the  positive  proof  given  in  this  case,  that  the  boat  was  a  new  one, 
staunch  and  seaworthy  in  every  respect.  The  springing  of  a  leak  is 
surely  one  of  the  perils  insured  against.  As  to  the  Benjamin  Franklin, 
she  struck  against  a  root  or  snag  concealed  under  the  surface  of  the  wa- 
ter, and  sunk  in  spite  of  every  exertion  made  to  prevent  the  accident. 
The  tobacco  saved  from  the  wreck  had  remained  immersed  in  the  water 
or  floating  on  its  surface  between  thirty  and  forty  hours.  When  rescued 
it  was  found  so  thoroughly  saturated  with  water  and  damaged,  with  the 
exception  of  a  few  hogsheads,  as  to  be  considered  as  almost  worthless. 
All  the  \yhnesses,  but  one,  assess  the  damage  at  75  per  cent.  Suitable 
warehouses,  and  the  necessary  apparatus  for  drying  and  reprizing  the 
tobacco,  were  not  to  be  procured  near  the  spot  where  the  accident  hap- 
pened ;  and  the  witnesses,  even  those  who  thought  that  the  tobacco 
could  have  been  dried  and  reprized,  express  the  opinion  that  the  ex- 
penses would  have  amounted  to  more  than  the  damaged  tobacco  would 
52 
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have  brought  in  New  Orleans.  One  of  them  (Foster)  says,  that  the  to- 
bacco was  so  much  damaged  that  he  would  not  have  accepted  it  as  a 
gift. 

Under  such  circumstances,  a  sale  was  surely,  as  most  of  the  wit- 
nesses declare,  the  best  thing  that  could  be  done  for  the  interest  of  all 
parties  concerned  ;  and  the  evidence  shows,  that,  on  occasions  of  this 
sort,  it  is  the  course  generally  pursued  in  that  section  of  the  country. 
No  newspapers  being  published  at  a  distance  less  than  twenty-five  or 
thirty  miles,  notices  of  the  sale  were  posted  up  at  different  places  in  the 
neighborhood  during  five  or  six  days,  and  the  sale  was  well  attended. 
Everything,  from  the  evidence  before  us,  appears  to  have  been  conducted 
with  fairness,  and  with  a  view  to  do  the  best  according  to  the  circum- 
stances of  the  case.  That  a  master  may,  in  case  of  necessity  for  so  do- 
ing, sell  the  ship  or  cargo  damaged,  has  never  been  doubted  ;  but  it  must 
be  done  bona  fide  for  the  benefit  of  all  concerned.  As  to  what  is  a  case 
of  necessity,  and  what  is  not,  depends  upon  the  particular  circumstances, 
and  is  a  question  of  fact,  to  be  determined  by  the  jury.  The  evidence, 
in  our  opinion,  fully  justifies  the  conclusion  to  which  they  have  arrived. 
— 2  Philips  on  Insurance,  315,  327,  328. 

But  it  is  contended  that  the  sale  was  merely  pretended  and  simu- 
lated, and  that  the  plaintiff,  by  his  acts  of  interference  with  the  property, 
has  revoked  his  abandonment,  and  can  now  claim  only  for  a  partial  loss. 
There  is  no  proof  that  the  plaintiff  became  the  purchaser  of  any  portion 
of  the  tobacco  saved ;  but,  from  the  fact  that  a  part  of  it  was  bought  by 
his  brother-in-law,  and  that  it  was  afterwards  placed  under  the  plaintiff's 
care  to  be  dried,  and  reshipped  in  two  of  his  boats,  and  one  of  them 
having  sunk,  the  plaintiff,  in  whose  charge  it  was,  gave  orders  in  relation 
to  if.,  the  inference  is  drawn,  or  attempted  to  be  drawn,  that  the  plaintiff 
was  himself  the  purchaser.  This  inference  has  not  been  adopted  by  the 
jury,  and  we  cannot  say  that  they  erred.  The  acts  of  the  plaintiff  which 
are  represented  and  insisted  on  by  the  defendants  as  acts  of  interference 
and  ownership,  sufficient  in  law  to  revoke  the  abandonment,  may  each 
and  every  one  of  them  have  been  done  by  him  as  the  agent  of  his  bro- 
ther-in-law, the  purchaser.  The  capacity  in  which  he  acted  was  a  mat- 
ter of  fact,  peculiarly  within  the  province  of  the  jury,  and  we  can  see 
nothing  in  the  evidence  which  makes  it  our  duty  to  disturb  their  verdict. 

It  is  therefore  ordered,  that  the  judgment  of  the  Commercial  Court 
be  affirmed,  with  costs. 

Where  goods  shipped  for  transportation  are  insured  against 
loss  by  thieves,  the  assured  is  entitled  to  recover  if  he  establishes  a  pri- 
ma facie  case  of  loss  by  theft,  without  showing  that  the  goods  were 
taken  by  assailing  thieves,  robbing  the  vessel  by  violence  from  without. 
A  contrary  doctrine,  found  in  elementary  works,  has  probably  been  ad- 
vanced without  adverting  to  the  difference  in  the  terms  of  the  contract 
of  assurance  used  in  England  and  America,  and  the  same  contract  gene- 
rally in  use  on  the  continent  of  Europe.  So,  where  the  policy  provides 
against  the  barratry  of  the  master  and  mariners,  the  assured  is  entitled 
to  recover  if  a  loss  happen  by  theft,  without  proving  due  care,  vigilance, 
and  skill  on  the  part  of  the  master  and  mariners.     If,  in  either  case,  cir- 
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cumstances  exist  excusing  the  insurer  from  liability,  on  the  ground  of 
the  negligence,  unskilfulness,-  or  want  of  due  care  of  the  master  or 
mariners,  it  is  incumbent  on  him  to.  show  it,  the  assured  not  being  bound 
to  prove  a  negative.  How  far  the  acts  or  omissions  of  the  master  and 
mariners  should  injuriously  affect  the  rights,  under  a  policy  of  insurance, 
of  a  freighter  of  goods,  as  distinguished  from  the  owner  of  the  vessel, 
Quere  ? — The  American  Insurance  Company  of  New  York  v.  Bryant  Sf  M ait- 
land,  26  Wendell,  563.     (1842.) 


INSURANCE  AGAINST  FIRE. ACTION  ON  A  POLICY  OF  INSURANCE  ON  THE      GLEN- 
CO  COTTON  FACTORY,"  AGAINST  LOSS  OR  DAMAGE  BY  FIRE. 

The  policy  was  dated  the  27th  day  of  September,  183S,  and  was  to 
endure  for  one  year.  The  policy  contained  a  clause  by  which  it  was 
stipulated  by  the  assured,  that  if  any  other  insurance  on  the  property 
had  been  made,  and  had  not  been  notified  to  the  assurers,  and  mentioned 
in,  or  endorsed  on  the  policy,  the  insurance  should  be  void;  and  if  after- 
wards any  insurance  should  be  made  on  the  property,  and  the  assured 
should  not  give  notice  of  the  same  to  the  assurers,  and  have  the  same 
endorsed  on  the  policy,  or  otherwise  acknowledged  by  the  assured  in 
writing,  the  policy  should  cease;  and  in  case  any  other  insurance  on  the 
property,  prior  or  subsequent  to  this  policy,  should  be  made,  the  assured 
should  not,  in  case  of  loss,  be  entitled  to  recover  more  than  the  proportion 
which  the  loss  should  bear  to  the  whole  amount  insured  on  the  property  ; 
the  interest  of  the  assured  in  the  property  not  to  be  assignable,  unless 
by  consent  of  the  assurers,  manifested  in  writjng ;  and  if  any  sale  or 
transfer  of  the  property  without  such  consent  is  made,  the  policy  to  be 
void  and  of  no  effect.  On  all  the  policies  of  insurance  made  by  the  in- 
surance company,  there  was  a  printed  notice  of  the  conditions  on  which 
the  insurance  was  made.  The  declaration  alleged  that  Carpenter  was 
the  owner  of  the  property  insured,  and  was  interested  in  the  same  to  the 
whole  amount  insured  by  the  policy,  and  that  the  property  had  been  de- 
stroyed by  fire.  The  facts  of  the  case  showed  that  the  property  had 
been  mortgaged  for  a  part  of  the  purchase  money,  and  the  policy  of  in- 
surance was  held  for  the  benefit  of  the  mortgagor.  Another  insurance 
was  made  by  another  insurance  company,  but  this  was  not  communicated 
in  writing  to  the  Providence  Washington  Insurance  Company,  nor  was 
the  same  assented  to  by  them,  nor  was  a  memorandum  thereof  made 
on  the  policy. 

By  the  Court:  No  doubt  can  exist  that  the  mortgagor  and  the 
mortgagee  may  each  separately  insure  his  own  distinct  interest  in  pro- 
perty against  loss  by  fire.  But  there  is  this  important  distinction  be- 
tween the  cases,  that  where  the  mortgagee  insures  solely  on  his  own 
account,  it  is  but  an  insurance  of  his  debt,  and  if  his  debit  is  afterwards 
paid  or  extinguished,  the  policy  ceases  from  that  time  to  have  any  ope- 
ration ;  and  even  if  the  premises  insured  are  subsequently  destroyed  by 
fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sustains  no  damage 
thereby  ;  neither  can  the  mortgagor  take  advantage  of  the  policy,  for  he 
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has  no  interest  whatever  therein.  On  the  other  hand,  if  the  premises 
are  destroyed  by  fire  before  any  payment  or  extinguishment  of  the 
mortgage,  the  underwriters  are  bound  to  pay  the  amount  of  the  debt  to 
the  mortgagee,  if  it  does  not  exceed  the  insurance.  Upon  such  pay- 
ment, the  underwriters  are  entitled  to  an  assignment  of  the  debt  from 
the  mortgagor,  and  may  recover  the  same  from  the  mortgagee.  The 
payment  of  the  insurance  is  not  a  discharge  of  the  debt,  but  only  changes 
the  creditor. — Carpenter  v.  The  Providence  Washington  Insurance  Com- 
pany, 16  Peters,  495.     (1842.) 

1.  The  clause  in  a  policy  of  i?isurance,  requiring  the  certificate  of  a 
magistrate  or  notary,  as  to  the  character  and  circumstances  of  the  as- 
sured and  the  amount  of  the  loss,  does  not  require  a  strict  literal  com- 
pliance, more  than  any  ordinary  contract. 

2.  In  determining  the  contiguity  of  the  magistrate  to  the  place  of 
the  fire,  the  place  of  his  business,  and  not  his  residence,  will  be  regarded  j 
and  a  nice  calculation  of  distances  will  not  be  gone  into  to  ascertain  the 
nearest  magistrate  who  might  have  given  the  certificate  ;  the  proximity 
of  the  magistrate  to  the  place  of  the  fire  is  all  that  can  be  required. 

3.  If  the  certificate  of  the  magistrate  be  defective,  the  insurer  will 
not  be  allowed  to  insist  upon  its  insufficiency,  if  he  has  refused  to  return 
it  to  the  assured  for  the  purpose  of  being  corrected.  It  is  the  duty  of 
the  insurer  not  only  in  such  case  to  return  the  preliminary  proofs,  but  to 
point  out  what  he  deems  defects. 

4.  It  seems  that  the  magistrate  may  certify  to  the  character  and  cir- 
cumstances of  the  assured,  though  his  knowledge  upon  the  subject  be 
derived  wholly  from  inquiry  and  proof  submitted  to  him. — Turley  v.  JV. 
Am.  Fire  Ins.  Co.,  Wendell's  Rep.,  Vol.  25,  p.  374.     (1842.) 

5.  Where  there  is  a  loss  by  fire  upon  insured  property,  and  the  in- 
surer refuses  to  pay,  placing  his  refusal,  not  upon  defects  in  the  prelimi- 
nary proofs,  but  upon  other  grounds,  such  as  a  change  in  interest  in  the 
property,  the  insurer  is  not  allowed  to  object  on  the  trial  of  the  cause  to 
the  insufficiency  of  the  preliminary  proofs  ;  being  deemed  to  have  waived 
such  objections. — McMasters,  Sfc,  v.  Westchester  Co.  Mutual  Insurance 
Co.,  Wendell's  Rep.,  Vol.  25.  p.  379.     (1842.) 

It  is  not  necessary  to  render  a  policy  of  insurance  void,  that  there 
should  be  a  wilful  misrepresentation  or  suppression  of  the  truth.  A 
mere  inadvertent  omission  of  facts  material  to  the  risk,  and  such  as  the 
party  insured  should  have  known  to  be  so,  will  avoid  it.  The  insured  is 
only  bound  to  state  in  reply  to  interrogatories  on  that  subject,  the  dis- 
tance and  situation  of  those  buildings,  which  a  man  of  ordinary  capacity 
would  judge  likely  to  endanger,  in  case  of  fire,  the  building  insured  ; 
not  those  which,  by  any  possibility,  might  cause  its  loss.  The  ex- 
pression of  an  opinion,  if  honestly  entertained  and  communicated,  is  not 
a  misrepresentation,  however  erroneous  it  may  prove  to  be. — Dennisonv. 
Thomaston  Mutual  Ins.  Co.,  25  Maine  Rep.,  125.     (1843.) 

An  insurance  of  a  building  against  fire  is  a  contract  of  indemnity 
with  the  owner  or  other  person  who,  at  the  time  when  insurance  is  made, 
has  an  interest  in  its  preservation  ;  and  if  such  owner,  &c,  part  with  all 
his  interest  in  the  building  before  it  is  destroyed   or  injured  by  fire,  the 
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right  to  the  benefit  of  the  insurance  does  not  pass  with  the  building  to 
the  purchaser. 

The  owners  of  a  factory,  which  they  had  twice  mortgaged,  procured 
insurance  thereof,  and  of  the  machinery  therein,  to  the  amount  of  $2700 
payable  in  case  of  loss  to  A,  who  had  a  mortgage  on  the  machinery: 
they  subsequently  conveyed  the  factory  to  B,  subject  to  the  two  mort- 
gages thereon,  and  B  procured  an  assignment  of  one  of  those  mortgages. 
The  factory  was  afterwards  burnt,  and  the  insurers  paid  a  total  loss  to  A, 
whose  mortgage  on  the  machinery  was  only  $2051  :  the  owners  then 
became  insolvent,  and  an  assignee  of  their  estate  was  appointed  under 
St.  1838,  c.  163,  who  brought  an  action  against  A,  to  recover  the  balance 
($649)  in  his  hands,  and  recovered  judgment  against  him  by  default ; 
whereupon  he  paid  to  the  assignee  $626  and  costs ;,  B  afterwards  pro- 
cured an  assignment  of  the  other  mortgage  on  the  factory,  ani  brought 
an  action  against  the  assignee  to  recover  of  him  the  money  which  was 
paid  to  him  by  A.  Held,  that  the  action  could  not  be  maintained.— 
Wilson  v.  Hill,  3  Mefcalfs  Rep.,  66.     ( 1842.) 

1.  Where  by  the  terms  of  a  policy  of  insurance,  the  insurers  are 
authorized,  within  twenty  days  after  proof  of  loss,  to  elect  to  replace  the 
articles  lost  or  damaged  by  the  fire,  they  are  not  entitled  to  file  a  bill 
for  an  injunction,  to  restrain  the  assured  from  removing  or  disposing  of 
his  goods  until  after  the  expiration  of  the  twenty  days  ;  to  enable  them 
to  take  an  inventory,  &c,  with  a  view  to  such  election. 

2.  But  upon  such  a  policy,  if  the  assured  should,  without  any  suffi- 
cient excuse,  refuse  to  permit  the  insurers  to  make  an  examination  of 
the  goods  saved  from  the  fire,  and  a  proper  scrutiny  as  to  the  alleged 
loss,  it  would  be  proper  evidence  to  submit  to  a  jury,  in  a  suit  brought", 
upon  the  policy;  and  it  would  authorize  the  jury  to  presume  that  the 
statement  of  the  loss  was  false  and  fraudulent. — JV.  Y.  Fire  Ins.  Co.,  v. 
Delevan,  Paige's  Ch.  Rep,,  Vol.  8,  p.  419.     (1842.) 

A  representation  in  the  nature  of  a  promise  or  stipulation  for  future 
conduct,  on  the  part  of  the  insured,  must,  in  general,  be  inserted  in  the 
policy,  or  the  underwriters  cannot  avail  themselves  of  it.  The  insured 
applied  for  insurance  upon  a  building  against  fire,  and  promised  the  un- 
derwriters, verbally,  that  if  they  accepted  the  risk  he  would  discontinue 
the  use  of  a  fireplace  in  the  basement,  and  use  a  stove  instead  thereof: 
but,  after  obtaining  the  policy,  omitted  to  perform  his  promise,  in  conse- 
quence of  which  the  building  was  burned.  Held,  no  defence  to  an 
action  on  the  policy.  —  Alston  v.  The  Mechanics'  Mutual  Ins.  Co.  of  Troy, 
4  Hill's  Rep.,  329.     (1843.) 


INSURANCE    ON   LIFE. 

A  provision  in  a  life  policy  that  it  is  to  be  deemed  void  in  case  the 
assured  shall  die  by  his  own  hand,  imports  a  death  by  suicide,  i.e.,  an  ac 
of  criminal  self-destruction. 

Accordingly  in  an  action  on  such  policy,  the  underwriters  will  be 
liable,  though  it  appears  that  the  assured  drowned  himself,  provided  the 
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act  was  done  in  a  fit  of  insanity. — Breasted  v.  The  Farmers'  Loan  ft  Trust 
Co.,  4  Mil's  Rep.,  73.     ( 1843.) 


DEMURRER    TO  REPLICATION. 

The  declaration  was  on  a  policy  of  insurance  upon  the  life  of  Hiram 
Comfort,  the  plaintiff  intestate.  The  policy  contained  a  clause  provid- 
ing that  in  case  the  assured  should  die  upon  the  seas,  &c,  or  by  his  own 
hand,  or  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  &c,  the 
policy  should  be  void. 

The  defendants  pleaded  that  Comfort  committed  suicide  by  drown- 
ing himself  in  the  Hudson  river.  Replication,  that  when  the  assured 
drowned  himself  he  was  of  unsound  mind,  and  wholly  unconscious  of 
the  act. — Demurrer  and  Joinder. 

Wm.  C.  Noyes,  for  the  defendants,  insisted  that  the  replication  fur- 
nished no  answer  to  the  matter  set  forth  in  the  plea.  He  cited  and  com- 
mented on  Chit.  Med.  Jur.,  3^4.  Rex  v.  Saloway,  (3  Mod.,  100.)  Smith's 
Merc.  Law,  256.  Ellis  on  Insurance,  102,  3.  Blany  on  Life  Assur., 
Jlpp-,  151.  McCull.  Com.  Diet.,  710,  11,  ed.  of  '39.  Jac.  Law  Diet., 
tit.,  "  Felo  de  se."  Id.  tit.,  "  Homicide,"  III.  Burns'  Law  Diet.,  tit., 
"  Felo  de  se."  Webst.  Diet.,  "  Suicide."  Park  on  Ins.,  578,  585,  6,  6th 
Lond.  ed.  1  Phil,  on  Ins.,  577,  2d  ed.  Bell's  Prin.  of  Law  of  Scotlan  I, 
20:3,  §  523,  Mi  ed.  Smith's  For.  Med.,  518.  Tyrie  v.  Fletcher,  (Cowp., 
669.)  Bermon  v.  Woodbridge,  (Doug.,  789.)  The  Amicable  Society  v. 
Bolland,  4  Bligh's  Rep.,  N.  S.,  194.  2  Dow.  ft  Clark,  1  S.  C.  1  Magens 
on  Ins.,  32. 

S.  Sherwood,  for  the  plaintiffs,  cited  and  commented  on  1  Dale's 
P.  C,  412.  1  Dawk's  P.  C,  ch.  9,  §  1—6.  Wood's  Inst.,  345.  4  Bl. 
Com.,  189. 

The  drowning  of  Comfort,  said  his  Honor  (Nelson,  Ch.  J.),  was  no 
more  his  act,  in  the  sense  of  the  law,  than  if  he  had  been  impelled  by 
irresistible  physical  power  :  nor  is  there  any  greater  reason  for  exempt- 
ing the  Company  from  the  risk  assumed  in  the  policy,  than  if  his  death 
had  been  occasioned  by  such  means.  Construing  these  words,  therefore, 
according  to  their  true,  and,  as  I  apprehend,  universally  received  mean- 
ing among  Insurance  offices,  there  can  be  no  doubt  that  the  termination 
of  Comfort's,  life  was  not  within  the  saving  clause  of  the  policy.  Suicide 
involves  the  deliberate  termination  of  one's  existence,  while  in  the  pos- 
session and  enjoyment  of  his  mental  faculties.  Self-slaughter,  by  an  in- 
sane man  or  a  lunatic,  is  not  an  act  of  suicide  within  the  meaning  .of  the 
law.— 4  Black'.  Com.,  189.  1  Dale's  PI.  C,  411,412.  I  am  of  opinion, 
therefore,  that  the  plaintiffs  are  entitled  to  judgment  on  the  demurrer. 
Ordered  accordingly. 

INTEREST. 

On  a  decree  for  the  special  performance  of  a  contract,  for  the  pur- 
chase of  a  reversion  expectant  on  a  lease  for  lives,  the  vendor  is  entitled 
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to  interest  on  the  purchase-money,  from  the  day  on  which  the  master 
reports  that  a  good  title  could  have  been  made. — Enraght  v.  Fitzgerald, 
2  Drury  8f  Warren's  Rep.,  43.     (1842.) 

Where  A  dealt  with  B,  and  it  was  proved  to  be  the  general  custom 
at  B's  store  for  the  customers  to  allow  interest  on  open  accounts  for  the 
last  year,  from  the  first  of  January,  unless  paid  by  a  particular  date 
thereafter,  it  was  held,  that  such  custom,  unless  expressly  or  implicitly 
sanctioned  by  the  party  dealing,  could  not  have  the  effect  of  an  agree- 
ment to  pay  interest.  And  where  an  open  account,  with  interest,  was 
recovered  under  such  proof,  a  new  trial  was  ordered,  unless  the  plaintiff* 
entered  a  remitter,  as  to  the  interest. — Searson  ads.  Heyward  Sf  Co.,  1 
Spears'  Rep.,  249.     (1843.) 

Before  O'Neall,  J.,  Gillisonville,  Spring  term.     1842. 

This  was  an  action  of  assumpsit  on  an  open  account.  The  account 
was  admitted,  and  it  was  proved  that  it  was  the  general  custom  of  the 
store,  for  all  customers,  unless  they  paid  the  last  year's  accounts  by 
April,  to  allow  interest  on  them,  from  the  first  of  January,  when  by  the 
same  custom  they  were  due,  and  that  the  customers  had  always  been  in 
the  habit  of  paying  it.  No  promise  (on  the  part  of  this  particular  de- 
fendant) was  proved  to  allow  such  a  charge  :  but  under  the  proof  of  the 
general  custom,  the  presiding  Judge  directed  the  jury  to  sign  a  verdict, 
including  the  interest. 

The  defendant  appealed  on  the  annexed  ground. 

Because  a  general  custom  not  brought  home  to  the  knowledge  or 
consent  of  the  particular  defendant,  cannot  support  the  demand  for 
interest. 

Hudson,  for  the  motion — Colcock,  contra. 

Curia  per  Wardlaw,  J.  What  is  here  called  the  general  custom  of 
the  store,  was  only  a  particular  custom  of  a  particular  house,  to  which 
no  assent  of  the  defendant  was  proved.  In  the  case  of  Holmes  v.  Mis- 
rom,  1  Treadioay,  26,  30,  34,  35.  3  Brevard,  212,  it  is  declared  to  be  the 
settled  doctrine  of  this  State,  that  interest  on  an  open  account  is  not 
allowed,  unless  expressly  agreed  to  be  paid,  or  it  be  proved  to  have  been 
the  custom  of  the  parties  to  allow  it.  And  the  case  of  Knight  v.  Mitchell, 
2  Treadway,  668,  3  Brevard,  506,  declares  that  interest  is  not  recoverable 
on  an  open  account,  even  where  a  time  is  fixed  for  the  payment,  unless 
there  be  an  agreement  to  pay  interest,  which  agreement  may  be  ex- 
press or  implied,  and  may  be  implied  from  the  course  of  trade  or  deal- 
ing between  the  parties.  Had  there  been  proof  here  that  the  defendant 
had  dealt,  with  a  plain  understanding  that  he  was  to  be  charged  interest, 
his  agreement  to  pay  it  might  have  been  inferred  :  but  it  would  be  over- 
turning a  long  established  doctrine,  and  increasing  the  dangerous  reli- 
ance upon  a  party's  own  books  for  evidence,  which  already  prevails  too 
much,  if  any  custom  of  one  party,  not  expressly  or  implicitly  sanctioned 
by  the  other,  should  have  the  effect  of  an  agreement  to  pay  interest. 

A  new  trial  is  therefore  ordered,  unless  the  plaintiffs  will  enter  a 
remitter  of  the  interest. 

Richardson,  O'Neall,  Evans,  and  Butler,  J.  J.,  concurred. 
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JOINDER. 

A  principal  and  accessary  in  a  felony  may  voluntarily  appear,  plead, 
and  go  to  trial  jointly,  and  the  finding  is  conclusive  upon  them.  Whether 
they  shall  be  so  tried  is  discretionary  with  the  court. — Sampson  v.  The 
Commonwealth,  5  Watts  Sr  Sergeant's  R.,  385.     (1844.) 

JUDGMENT. 

A  judgment  in  a  former  action  between  the  same  parties  and  for  the 
same  cause  of  action  is  admissible  in  evidence,  under  the  general  issue. 
—French  v.  Meal,  21  Pickering's  Rep.,  55.     (1842.) 

A  judgment  for  want  of  appearance  in  an  action  on  the  case,  without 
declaration  filed  or  anything  to  indicate  the  amount,  is  interlocutory  in 
the  first  instance,  and  becomes  final  when  the  amount  is  settled  and  en- 
tered on  the  record. — Phillips  v.  Hellings,  5  Watts  Sr  Sergeant's  R.,  44. 
(1844.) 

A  judgment  creditor  may  not  unnecessarily,  and  without  cause,  re- 
linquish a  levy  to  the  prejudice  of  purchasers  $  but  embarrassments  upon 
the  title,  difficulties  in  making  a  fair  sale,  or  the  probability  of  not  mak- 
ing the  money  from  it  in  consequence  of  earlier  incumbrances,  are  suffi- 
cient causes.  The  relation  of  principal  and  surety  continues  after  judgment. 
Lands  lying  under  a  judgment  lien,  which  have  been  sold  to  pur- 
chasers, must  be  sold  to  satisfy  the  judgment,  in  the  inverse  order  of  the 
dates  of  the  purchase. — The  Commercial  Rank  of  Lake  Erie  v.  The  West- 
ern Reserve  Rank  Sr  others,  1 1  Ohio  Rep.,  444.     (1843.) 

These  suits  are  a  bill  and  cross  bill  in  Chancery,  from  Cuyahoga 
county,  to  settle  liens  and  priorities  between  creditors,  by  judgment  and 
otherwise,  of  Clarke  and  Willey.  The  Western  Reserve  Bank  recovered 
judgment,  by  cognovit,  against  James  Clarke,  Wrilley  and  Edmund 
Clarke,  on  the  12th  of  May,  1837.  Edmund  Clarke  is  really  a  surety, 
but  the  judgment  is  entered  against  the  defendants,  generally,  without 
any  certificate  of  the  fact.  On  the  19th  of  June,  1837,  a  writ  of  error 
was  prosecuted  by  which  proceedings  were  stayed  until  affirmance  of  the 
judgment  in  August,  1S38.  In  November,  1838,  execution  was  issued  on 
this  judgment,  and  levied  on  lot  No.  51,  in  Ohio  City,  and  on  lot  No.  95, 
in  Cleveland.  In  April,  1839,  the  levy  under  this  execution  was  set  aside 
at  their  instance.  A  partial  satisfaction  of  the  judgment  was  then  ob- 
tained by  the  sale  of  other  property,  in  proceedings  not  necessary  to  be 
further  noticed.  Another  execution,  on  the  26th  of  August,  1839,  was 
levied  upon  seventeen  lots  of  land,  of  which  six  belong,  jointly,  to  Clarke 
and  Willey,  two  to  Willey,  three  to  J.  Clarke,  and  six  to  E.  Clarke. 
After  the  judgment  was  obtained  by  the  Western  Reserve  Bank,  before 
execution,  and  while  proceedings  were  suspended  by  the  writ  of  error, 
those  lots,  of  the  seventeen,  which  belong  to  Clarke  and  Willey,  or  to 
either  of  them,  were  mortgaged  or  sold  to  other  defendants. 

Oct.  9,  1837.     Three  of  them  were  mortgaged  to  the  Commercial 
Bank. 
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Oct.  17,  1837.     One  was  mortgaged  to  L.  Kendall. 

Oct.  18,  1837.     Three  to  the  Bank  of  Cleveland. 

April  2,  1838.     Two  to  Fanny  Willis. 

April  3,  1838.     One  to  Williams  &  Fitch. 

April  10,  1838.     One  to  P.  M.  Weddell. 

June    9,  1838.     One  to  Clarke,  Kaymond  &  Clarke. 

Upon  this  state  of  facts,  the  claims  of  the  parties  may  be  classified 
as  follows : 

The  Western  Reserve  Bank  insist  on  the  right  to  have  satisfaction 
of  their  execution,  from  any  of  the  seventeen  lots,  whether  in  the  hands 
of  purchasers  from  Clarke  and  Willey,  or  belonging  to  Edmund  Clarke. 

The  surety,  Edmund  Clarke,  and  the  purchasers  from  Clarke  and 
Willey,  unite  in  declaring,  that  the  lots  they  own  shall  be  discharged 
from  the  lien,  because  the  plaintiff  set  aside  its  first  levy,  on  lots  51  and 
95.  Edmund  Clarke  relies  on  his  right,  as  surety,  to  have  the  lands  of 
Clarke  and  Willey,  although  in  the  hands  of  purchasers,  first  subjected 
to  the  judgment.  The  purchasers  deny  to  Edmund  Clarke  the  privileges 
of  a  surety,  and  require  that  satisfaction  of  the  judgment  be  first  sought 
from  his  land,  before  theirs.  If  the  Western  Reserve  Bank  has  lost  no 
lien,  and  if  Edmund  Clarke  is  permitted  to  avail  himself  of  his  privii 
leges  as  surety,  then  questions  arise  between  the  purchasers  as  to  the 
order  in  which  the  lands  shall  be  sold.  The  questions  were  elaborately 
discussed  by  counsel  for  the  respective  parties.  There  is  room,  only,  to 
insert  the  authorities  adduced. 

H.  Foote,  for  the  Bank  of  Lake  Erie,  cited — Douglas  v.  Houston  et 
al.,  6  Ohio  Rep.,  156.  Miami  Exporting  Company  v.  Turpin,  3  Ohio  Rep., 
514.  McCormick  v.  Alexander,  2  Ohio  Rep.,  65.  Reynolds  et  al.  v.  Ro- 
gers' Executors,  5  Ohio  Rep.,  169.  Piatt  v.  St.  Clair's  heirs,  6  Ohio  Rep., 
227.  The  Bank  of  Muskingum  v.  Carpenter'' s  Administrators,  7  Ohio  Rep., 
21.  1  Hopkins'  Ch.  Rep.,  460.  4  Johns.  Ch.  123.  19  Johns.  Rep.,  486. 
Arnold  v.  Fuller's  Heirs,  1  Ohio  Rep.,  458.  Jackson  v.  Loomis,  18  Johns. 
Rep.,  81.  jF ord  v.  the  Commissioners  of  Geauga  County,  7  Ohio  Rep.,  148. 
Neimawitz  v.  Gahn,  3  Paige  Ch.  Rep.,  614.  Same  case,  11  Wend.,  123. 
2  Chitty  Rep.,  125.  18  Eng.  Com.  Law,  273.  Bay  v.  Talmadge,b  Johns. 
Ch.,  305.  Lennox  v.  Prout,  3  Wheat.,  520.  Sir  William  Herbert's  case,  3 
Co.  Rep.  Harvey  v.  Woodhouse,  select  cases  in  Chancery,  3,  4.  Fleet- 
wood's case,  Hobart  Rep.,  45.  Gill  v.  Lyon,  1  Johns.  Ch.,  447.  Cloicesv. 
Dickinson,  5  Johns.  Ch.,  235.  Same  case,  9  Cowen,  403.  Goverman  v. 
Lynch,  2  Paige,  Ch.,  300.  Guionetal.  v.Knapp,6  Paige,  Ch.,  35.  S keel  v. 
Speaker  et  al.,  8  Paige,  Ch.,  182.  Coddington  v.  Bay,  20  Johns.  Rep.,  637. 
Waddellv.  Howell,  9  Wend.,  170.  Rosa  v.  Brotherson,  10  Wend.,  85.  On- 
tario Bank  v.  Worthington,  12  Wend.,  600.  Riley  et  al.  v.  Johnson  et  al.,  8 
Ohio  Rep.,  526.  Dickinson  v.  Tillinghast,  4  Paige  Ch.,  215,  4  Kent,  Com., 
168.  22  Pick.  Rep.,  231.  Sugden  on  PWors,  302.  1  Story's  Eq.,  595. 
Dorr  v.  Shaw,  4  Johns.  Ch.,  17.     Ex  parte  Kendall,  17  Vesey,  520. 

Bishop  and  Backus,  for  the  Western  Reserve  Bank,  cited — 10  Ohio 

Rep.,  508.      12    Johns.  Rep.,   252.     19   Johns.   Rep.,    492.     1  Maddock, 

Chancery,  251.     6   Vesey,  Ch.,  714.     4  Johns.  Ch.,  20.     19  Vesey,  Ch., 

527.     5  Ohio  Rep.,  173.     4  Mass.,  402.     Norton  v.  Beaver  et  al.,  5  Ohio 
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Rep.,  178.  1  Ohio  Con.  #ep.,256,  655.  6  Ohio  Rep.,  162.  3  Ohio  Rep., 
62.  Patten  v.  Sheriff,  <$-c.,  1  Ohio  Cond.  Rep.,  417.  Brinkerhoff  v.  Mar- 
ven,  5  Johns.  Ch.,  320,  4<  Johns.  Oh.,  17.  17  Vesey,  520.  Lennox  v.  Prout, 
3   ICAec*.,  520.     P«y  v.  Tullmadge,  5  Jo//n5.  CA.,  305. 

Peter  Hitchcock  for  Williams  and  Fitch,  and  for  Clarke,  Raymond 
and  Clarke,  cited — Hubble  v.  Perrin  and  Hinkle,  3  Ohio  Rep.,  287.  Gros- 
vesnor  v.  Austin's  Administrators',  6  Ohio  Rep.,  1 13.  Lennox  v.  Prout,  3 
Wheat.,  520.     3  J^Ans.  CA.,  305.     Swan's  Stat.,  481. 

Bolton  and  Kelley,  for  George  Williams  and  Raymond  and  Clarke, 
cited — 5  Johns.  Ch.,  403.  9  Cowen,  403.  19  Johns.  Rep.,  486.  1  77op- 
jfeww,  Ch.  Rep.,  460.  6  OA?'o  Rep.,  242.  77ays  v.  Ward,  4  Johns.  Ch., 
123.  1  Pace's  CA.  i?e/>.,  228.  5  Johns.  Ch.,  235.  Cooper's  Equity 
Pleading,  5  ib.,1.  7  fFAea*.,  522.  11  Peters,  229.  6  JoAns.  CA.,  564. 
1  Tory's  £o.,  626.     3  Ohio  Rep.,  288. 

Wade  and  Hurlburt,  for  the  Western  Reserve  Bank,  cited — Potion 
v.  Sheriff  of  Pickaway  County,  2  Ohio  Rep.,  395.  JVorton  v.  Beaver,  5  06?o 
Pep.,  178.  Vincent  v.  Goddard,  7  OA/o  Pep.,  188.  1  JoAras.  CA.,  409.  Sug- 
den  on  Vendors,  322.  2  Vernon  Rep.,  286.  JVarnocA;  v.  Warnock,  3  Atkins, 
291.  Warley  v.  Scarborough,  3  Atkins,  392.  Mountford  v.  Sivet,  3  Jkfad- 
docfc,  CA.  Pep.,  34.  Cheeseborough  v.  Willard,  1  Johns.  Ch..,  409.  Con- 
necticut  v.  Bradish,  14  JWass.  Rep.,  296.  2  Sugden  on  Vendors,  257,  wctfe. 
T/ie  £/m*ed  Stages  v.  SAz^z,  3  OA/o  P^p.,  61.     76.  2  OA™  Pep.,  470. 

Payne  and  Wilson,  for  E.  Clarke,  cited — Story's  Eq.,  595.  Ex  parte 
Kendall,  17  Fesey,  520.  Dorr  v.  SAaw,  4  ToAws.  C7*.,  17.  20  Story's  Eq., 
598.  76.,  321,  322.  76.,  477.  76.,  480.  76.,  592.  Aldrich  v.  Cooper, 
8  Cesey,  388.  Goverman  v.  Stone,  1  Fesey,  329.  Cheeseborough  v.  JFiZ- 
/ard,  1  Johns.  Ch.,  413.  Hayes  v.  Ward,  4  Johns.  Ch.,  130.  10  Joh?is. 
Rep.,  524.  76.,  529.  Stevens  v.  Cooper,  1  Johns.  Ch.,  430.  Robinson  v. 
Wilson,  1  Madd.  CA.,  569.  Ex  parte  Rushforth,  10  Vesey,  4,10.  Wright 
v.  Moseley,  11  Vesey,  22.  Parsons  v.  Ruddock,  2  Vern.,  608.  Wright  v. 
Simpson,  6  Fesey,  734.  2  Powo.  Tfy,  P.  3,  cA.  2,  p.  56,  wo^e  i.  Sterling 
v.  Forrester,  3  P%A.,  50.  Story's  £o.,  82.  76.,  475,  480.  5  Fesey,  92. 
14  Vesey,  159.  2  Pos.  #  Pull.,  268.  Dixon  v.  Euing's  Admininistra- 
tors,  3  OA/o  Pep.,  280.  3  Ofo'o  Pep.,  533.  Porrf  v.  Commissioners  of 
Geauga  Caunty,  7  OA/o  Pep.,  148.  2  Maddock's  Chancery,  437.  Miller 
v.  Ord,  2Binney,  382.  Mahen  v.  Crickett,  2  Swanst.,  185,  191.  4  Fesey, 
833.     Cope/  v.  Butler,  2  S?'?h.  8f  Stuart,  457. 

Lane,  C.  J. — It  is  first  necessary  to  determine  the  character  of  Ed- 
mund Clarke.  He  came  into  the  debt  as  surety — has  signed  the  cogno- 
vit without  designating  his  position,  and  suffered  judgment  to  be  taken 
without  any  certificate  of  the  fact.  Whether  a  surety  can  claim  his 
privileges  after  judgment,  is  a  point  which  has  given  rise  to  conflicting 
opinions,  and,  in  recent  cases,  the  doctrine  is  doubted  or  denied. — 16 
Eng.  Com.  Law  Rep.,  273.  Bags'  Administrator  v.  Talmadge,  5  Johns., 
Ch.,  305.  Lennox  et  al.  v.  Prout,  3  Wheaton,  520.  But  I  am  instructed 
by  my  brethren  to  announce  it  as  the  opinion  of  a  majority  of  the  court, 
that  they  entertain  no  doubt  of  Clarke's  right  to  assert  this  privilege  in 
this  case.  They  directed  me  to  place  this  opinion,  not  only  on  the  basis 
that  judgment  was  taken  on  process  which  did  not  necessarily  afford  an 
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opportunity  of  obtaining  the  statute  certificate,  from  the  uncertainty  of 
the  time  and  place  where  it  was  to  be  entered  ;  or,  on  the  higher  founda- 
tion, that  a  former  decision  of  this  court,  Dixon  and  Hawk  v.  Swing's 
Jidministrators,  3  Ohio  Rep.,  280,  has  furnished  a  rule,  ever  since  acted 
upon,  and  too  late  to  change.  Assuming,  then,  the  continuing  existence 
of  E.  Clarke's  suretyship,  it  gives  him  the  privilege  of  requiring  from  the 
creditor  a  faithful  effort  to  obtain  satisfaction  from  the  principal  debtor. 
The  relations  between  the  surety  and  the  purchasers  from  the  principal 
debtor,  depend  on  other  considerations.  The  surety's  privilege  is  an 
equity,  attaching  to,  and  following  the  debt,  and,  under  certain  forms  and 
conditions  (1  Story,  Eq.,  477),  he  may  claim  in  Chancery  the  benefit  of 
every  security,  or  aid,  or  means  of  payment,  which  the  law,  or  the 
providence  of  the  debtor,  or  the  vigilance  of  the  creditor,  has  provided 
for  its  payment. — 4  Johns.  Ch.,  130.  Among  these,  the  most  obvious  is 
to  drive  the  creditor  to  exhaust  the  judgment  lien.  His  equity  attaches 
to  this,  and  he  may  thus  appropriate  all  its  advantages  to  his  protection. 
The  lien,  in  this  case,  upon  all  the  lands  which  the  debtors  jointly  or 
separately  then  held,  commenced  in  April,  1837.  It  was  suspended  but 
not  destroyed,  by  the  writ  of  error.  It  might  have  been  defeated  by  a 
junior  judgment,  or  a  subsequent  levy  ;  but  it  remains  paramount  to  the 
title  of  a  purchaser,  while  the  judgment  continues  in  force. — Norton  v. 
Beaver,  5  Ohio  Rep.,  178 ;  10  Ohio  Rep.,  75.  The  application  of  these 
principles  enables  Edmund  Clarke  to  screen  his  own  property  from  the 
judgment,  by  throwing  its  burden  on  the  purchasers.  But  both  surety 
and  purchaser  may  justly  demand  from  the  judgment  creditor,  the  pur- 
suit of  the  debtor's  unincumbered  property.  If  the  creditor  unnecessarily, 
and  without  cause,  forego  the  means  of  satisfaction  from  him,  he  will  not 
be  permitted  to  claim  it  afterwards  from  them. — 8  Ohio  Rep.,  148,  2d 
part  ;  10  Ohio  Rep.,  76.  This  leads  us  to  inquire  if  the  Western  Reserve 
Bank  has  lost  its  right  to  recur  to  the  property  of  the  surety,  or  to  the 
lands  sold  by  the  debtors,  after  the  discharge  of  the  first  levy.  In  No- 
vember, 1838,  the  execution  of  this  creditor  was  levied,  upon  two  lots, 
No.  51,  in  Ohio  City,  and  No.  95,  in  Cleveland.  The  Ohio  City  lot  is 
described  in  the  levy  as  lot  No.  51,  250  feet  front  on  the  river,  and  200 
feet  deep.  It  lies  on  the  west  side  of  the  river,  but  its  beginning  cor- 
ner is  to  be  found  by  the  establishment  of  a  very  doubtful  and  unsettled 
line  on  the  east  side  of  the  river.  From  this  uncertainty,  and  from  the 
peculiar  bends  of  the  river,  the  lot  admits  being  surveyed  with  about  the 
same  apparent  justice,  in  five  or  six  different  forms;  but  in  any  of  these 
forms,  a  part  of  a  lot,  having  the  described  front,  never  belonged  to  the 
judgment  debtors  ;  and  water  ten  or  twelve  feet  deep  covers  a  considera- 
ble portion  of  the  remainder.  There  is  a  slender  chance  that  property 
so  situated,  can  be  properly  appraised,  or  brought  to  a  fair  or  speedy  sale, 
unless  the  boundaries  and  title  are  first  established  by  the  Chancellor. 
Lot  No.  9-t  consists  of  a  lot  and  block  of  buildings  in  Cleveland,  and  was 
appraised  at  $22,000.  It  was  incumbered  by  a  previous  mortgage  for 
$4,000.  An  execution  may  lawfully  be  levied  on  mortgaged  lands,  but 
the  sale  is  attended  with  great  disadvantages  and  risks.  There  being  no 
authority  at  law,  to  take  an  account  of  the  sum  due,  the  land  must  be 
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appraised  without  regard  to  the  mortgage,  and  the  whole  avails  of  the 
sale  applied  oil  the  execution,  leaving  the  whole  burden  of  the  mortgage 
to  be  borne  by  the  purchases,  in  addition  to  the  price,  unless  he  can  ob- 
tain satisfaction  for  the  mortgage  from  other  sources. — Baird  v.  Kittland, 
et  «/.,  8  Ohio  Rep.,  22.  Bank  of  Canton  v.  Commercial  Bank,  10  Ohio 
Rep.,  71. 

The  law  imposes  no  duty  on  the  judgment  creditor  to  encounter  the 
expense  or  delay  of  a  suit  in  chancery,  to  ascertain  incumbrances,  or 
define  boundaries  of  his  debtor's  lands.  His  rights  are  plain,  at  law,  to 
have  satisfaction  of  his  judgment  from  anything  bound  by  its  lien. 
They  whose  interests  are  subordinate  to  his,  by  paying  the  debt  may 
substitute  themselves  for  him,  and  take  upon  themselves  the  administra- 
tion of  his  remedies,  1  Johns.  Ch.  R.,  409,430;  4  ib.,  130;  but  they  are 
not  permitted  to  interfere  with  his  pursuit,  unless  they  can  point  out 
property  of  the  debtor,  upon  which  the  burden  will  fall  more  equitably, 
and  which  will  yield  the  means  of  adequate. satisfaction,  without  embar- 
rassment, expense  or  delay.  "  La  caution  qui  requiert  la  discution  (du 
debiteur  principal)  doit  indiquer  au  creancier,  Us  biens  du  debiteur  prin- 
cipal, et  avancur  Us  dcrniers  sujfisans  pour  faire  la  discution."  "  Kile  ne 
ioii  indiquer  ni  Its  biens  du  debiteur  principal  situts  hors  de  Varrondise- 
ment  de  la  Cour  Royals,  du  lieu  ou  le  payment  doit  itre  fait,  ni  des 
biens  litigieuz,  ni  ceux  hypothcqucs  a  la  dettr  qui  ne  sont  plus  en  la  pos- 
session du  debiteur." — Code.  Civile,  Nap.,  2023.  The  circumstances  of 
this  case,  therefore,  afford  the  creditor  sufficient  ground  for  abandoning 
the  levy  upon  the  two  lots  first  seized,  and  for  extending  their  new  exe- 
cution upon  any  property  linble  to  the  judgment  lien  ;  and  the  seventeen 
lots,  notwithstanding  the  sale  of  apart,  are  fairly  within  his  reach.  The 
relations  among  all  the  defendants  seem  to  us  to  create  no  exception 
to  the  general  rule,  that  the  property  of  the  debtor  shall  be  sold  before 
that  of  the  surety,  and  that,  among  the  purchasers,  the  lots  must  be  ex- 
posed for  sale,  in  the  inverse  order  of  the  dates  of  the  purchases.  The 
exception  attempted  to  be  set  up,  under  the  law  of  partnership,  does  not 
extend  to  this  case.  That  arises  where  a  fund  is  to  be  distributed,  or  a 
burden  to  be  shared,  among  those  whose  equities  are  entirely  equal,  and 
the  partnership  obligations  in  such  case  fall  upon  partnership  property, 
and  separate  obligations  upon  separate  property,  not  only  because  the 
presumption  arises,  that  partnership  obligations  were  incurred  to  increase 
partnership  property,  while  the  separate  liabilities  enhanced  the  property 
of  the  individual,  but  chiefly  from  the  peculiar  relations  between  the 
partners  themselves. — Grosvenor  v.  Austin,  6  Ohio  Rep.,  113.  Where 
joint  debtors  sell  lands,  subject  to  the  judgment  lien,  they  confer  an 
equity  upon  the  purchaser  to  exempt  what  he  purchases  from  the  burden 
until  all  the  other  lands  subject  to  the  lien,  whether  held  jointly  or  seve- 
rally, shall  be  exhausted.  Subsequent  purchasers  acquire  the  same 
equity,  but  subordinate  to  that  of  elder  purchases,  because  posterior  in 
time.  The  distinction,  therefore,  between  joint  and  separate  property, 
is  of  no  moment  in  the  present  case,  since  the  same  lion  and  the  same 
equities  extend  to  both,  and  leave  unimpaired  the  right  of  the  earlier 
purchaser  to  impose  the  burden  upon  him  whose  interests  are  acquired 
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later  than  his.  The  decree  may  he  taken  declaring  the  rights  of  the 
parties,  and  providing  for  a  sale,  in  the  first  place,  of  the  lands  belonging 
to  the  principal  debtors,  in  the  inverse  order  of  the  dates  of  the  pur- 
chases from  them.     Decree  accordingly. 

JUDGMENTS  AND   EXECUTIONS. 

Potatoes  planted  for  family  use  are  exempt  from  execution  before 
they  are  dug,  the  same  as  when  taken  out  of  the  ground  and  laid  up  in 
store. — Carpenter  v.  Herrington,  Wendell's  Reports,  vol.  25,  page  370. 
(1842.) 

JURISDICTION  OF  CHANCERY  COURT. 

Is  it  not  the  peculiar  province  of  a  Court  of  Equity  to  rectify  mis- 
takes 1 

It  is.  And  where  an  obligor  in  a  delivery  bond  by  mistake  acknow- 
ledged in  the  bond  that  the  property  therein  set"  forth  belonged  to  the 
defendant  in  the  execution,  when  in  fact  it  belonged  to  himself :  Held, 
that  the  court  had  the  power  to  reform  such  bond  and  to  restrain  the  ob- 
ligee in  such  bond  from  pleading  it  to  the  prejudice  of  the  rights  of  the 
obligor. — Helm  v.   Wright  and  Graham,2  Humphreys'  Rep.,  p.  72.     (1842.) 

On  the  29th  day  of  January,  1839,  George  W.  Graham  recovered 
three  judgments  before  Willis  Crutcher,  a  justice  of  the  peace  for  the 
county  of  Williamson,  against  Benjamin  C.  Helm  ;  one  for  the  sum  of 
$140  81,  another  for  $125  69,  and  the  third  for  $160  90.  These  judg- 
ments were  stayed  according  to  the  statute,  by  James  Helm.  On  the 
23d  day  of  April,  1839,  James  Helm,  by  reason  of  his  own  debts,  and 
responsibilities  for  others,  being  in  failing  condition,  executed  a  deed  of 
trust  to  Thomas  Helm,  to  indemnify  said  Helm  against  losses  and  re- 
sponsibilities incurred  for  him  by  Thomas  Helm,  on  various  notes,  for 
about  the  sum  of  $600.  There  did  not  seem  to  be  any  reasonable 
doubt  about  the  good  faith  of  this  transaction.  This  deed  was  acknow- 
ledged on  the  23d  day  of  April  and  registered  on  the  27th.  At  the  expi- 
ration of  the  stay,  executions  were  issued  on  said  judgments  and  placed 
in  the  hands  of  William  W.  Wright,  a  constable  of  Williamson  County, 
who  levied  them  on  the  property  set  forth  in  the  deed  of  trust,  to  wit: 
a  wagon  and  five  horses  and  harness,  the  principal  being  insolvent.  This 
property  was  in  the  possession  of  James  Helm  at  the  time  of  the  seizure 
by  the  constable.  Thomas  Helm  asserted  his  claim  to  the  property. 
Graham  and  the  constable  seemed  to  be  aware  of  the  fact  that  the  pro- 
perty had  be<  n  conveyed  to  Thomas  Helm,  by  deed  of  trust.  This  cre- 
ated some  difficulty  in  regard  thereto.  James  Helm,  however,  was  de- 
sirous of  retaining  the  property  till  the  day  of  sale,  and  desired  that 
Thomas  Helm  should  be  his  security  for  the  delivery  of  it.  Thomas 
Helm  seemed  to  be  in  some  doubt  about  it,  but  upon  being  informed  that 
it  could  not  affect  his  right  to  the  property,  consented  to  enter  into  a 
bond  for  the  delivery  of  the  property  on  the  day  of  sale. 
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Wright  and  James  Helm  procured  one  Miller  to  draw  up  a  bond  for 
the  delivery  of  the  property,  which  was  signed  by  Thomas  and  James 
Helm,  the  condition  of  which  was  in  the  following  words: 

The  condition  of  the  above  obligation  is  such,  that  whereas,  on  the 
30th  day  of  May,  1839,  W.  W.  Wright,  one  of  the  constables  of  the 
county  of  Williamson,  levied  on  the  following  described  property  of  said 
James  Helm,  to  wit,  five  head  of  horses  and  five  set  of  gear,  valued  at 
$600,  to  satisfy  three  executions  which  issued  from  judgments,  which 
George  W.  Graham  recovered  against  B.  C.  Helm,  and  James  Helm,  as 
stay  before  Willis  Crutcher,  one  of  the  justices  of  the  peace,  for  said 
county,  on  the  29th  day  of  January,  1839. 

Now,  if  the  said  Thomas  and  James  Helm  shall  deliver  the  said 
property  on  the  20th  day  of  June,  1839,  at  the  Court-house,  in  the  town 
of  Franklin,  then  this  bond  to  be  void ;  otherwise,  to  remain  in  full  force 
and  virtue.  Wright  did  not  dictate  the  terms  of  the  bond,  and  Miller, 
who  drew  it,  knew  of  the  existence  of  the  deed  of  trust,  and  had  no  in- 
tention, as  he  alleges,  to  affect  the  right  of  Thomas  Helm  to  the  property 
by  the  phraseology  used,  and  it  does  not  appear  that  Thomas  Helm  read 
the  bond,  or  scrutinized  its  language. 

The  bond,  thus  executed,  was  delivered  to  the  constable,  and  James 
Helm,  on  the  day  of  sale  appointed,  delivered  the  property.  Thomas 
Helm  appeared  and  forbad  the  sale  It  was,  however,  sold,  and  the  pro- 
ceeds appropriated  to  the  satisfaction  of  Graham's  executions. 

Thomas  Helm  instituted  an  action  of  trespass  against  Wright  and 
Graham,  at  the  July  term,  1839,  of  the  Circuit  Court  of  Williamson 
county,  for  the  recovery  of  damages  for  the  seizure  and  conversion  of 
said  property.  The  defendants  set  out  the  delivery  bond,  and  pleaded  it 
as  an  estoppel  of  the  plaintiff's  claim  of  right  to  the  property  therein 
specified. 

On  the  14th  day  of  March,  1840,  Helm'filed  this  bill  in  the  Chancery 
court  at  Franklin,  Williamson  county,  setting  forth  his  claim  to  the  pro- 
perty by  virtue  of  the  deed  of  trust,  setting  out  the  delivery  bond,  and 
alleging  that  the  acknowledgment  therein  contained,  that  said  property 
specified,  was  the  property  of  James  Helm,  was  made  and  signed  by  him 
through  mistake,  contrary  to  the  truth  of  the  fact,  and  without  the  slight- 
est intention  to  affect  his  right  to  the  property,  and  praying  that  the  mis- 
take in  said  bond  should  be  corrected,  as  that  the  defendants  should  be 
perpetually  enjoined  from  setting  up  the  recital  in  said  delivery  bond  in 
bar  of  plaintiff's  right. 

Wright  and  Graham  filed  their  joint  answers  on  the  24th  of  April, 
1840,  charging  the  deed  of  trust  to  be  fraudulent,  and  alleging  that  the 
statement  made  in  the  bill,  that  the  recital  complained  of  in  the  bond  was 
made  through  mistake,  was  false.  The  complainant  filed  a  general  repli- 
cation ;  and  proof  was  taken  exhibiting  the  facts  to  be  as  above  set  forth. 

The  cause  came  on  for  final  hearing  at  the  October  term,  1840,  be 
fore  Chancellor  Bramlett,  who,  being  of  the  opinion  that  there  was  no  fraud 
practised  in  the  obtaining  of  said  bond,  and  that  "  there  was  not  such  a 
mistake  committed  by  the  complainant  in  executing  said  bond  as  would 
authorize    the    interposition  of  a  Court  of  Chancery  in  granting  relief 
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against  said  bond,"  dismissed  the  bill,  and  ordered  that  each  party  pay 
his  own  costs,  &c.     Complainant  appealed  to  the  Supreme  Court. 
J.  Marshall,  for  complainant. 

A  Court  of  Chancery  will  reform  deeds,  when  they  do  not  carry 
out  the  intentions  of  the  parties  in  making  them. — 1  Eng.  Exc.  Rep.,  211. 
Ball  v.  Storie,  1  Con.  Eng.  Ch.  Rep.,  106.  2  Johns.  Ch.  Rep.,  585.  Jere- 
my's Eq.  Jurisdiction,  367,  8,  9—484—491—499.  1  Story's  Eq.,  165.  See 
2  Sch.  %  Lef.,  501,  2.  2  Ves.,  sr.,  100.  6  Vesci/,  333.  3  Yerger,  382. 
Cooke,  437.  1  Brown,  C.  C,  341.  See  also,  2  Story  Eq.  187,  9.  Eden 
on  Inj.,  407,  et  seq.     1  Sch  §  Lef.,  428.     Jeremy,  338,  343. 

E.  H.  Ewing,  for  complainant,  cited  I  Story,  165,  167,  170. 
Green,  J.,  delivered  the  opinion  of  the  court,  for  which  see  2  Hum' 
phrey's  Rep.,  75,  and  subsequent  pages. 

A  parol  rescission  of  a  written  contract  may  be  set  up  in  equity  in 
bar  of  an  application  for  a  specific  performance;  such  parol  rescission 
must,  however,  be  clearly  and  satisfactorily  made  out  in  proof,  and  the 
terms  of  it  fully  complied  with  and  executed. 

Where  a  parol  agreement  to  rescind  a  bond  to  convey  land,  had 
been  made,  and  the  bond  for  title  and  the  note  executed  for  the  payment 
of  the  balance  of  the  purchase  money  had  been  deposited  in  the  hands 
of  a  third  person  to  be  delivered  over  to  the  parties  entitled  thereto, 
when  the  money  which  had  been  paid  by  the  vendee  should  be  returned  : 
held,  that  this  agreement  to  rescind  continued  an  executory  agreement 
till  the  money  advanced  was  repaid,  and  that  such  parol  agreement  was 
not  so  far  executed  as  to  defeat  an  application  for  a  specific  perform- 
ance.— Walker  v.  Wheatley,   1  Humphreys'  Rep.,  119.     (1842.) 
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If  the  jury  be  irregularly  sworn  by  the  inadvertence  or  fault  of  both 
parties,  and  the  verdict  rendered  without  objection  against  two,  one  of 
whom  had  not  appeared,  this  court  will  correct  the  irregularity  without 
ordering  another  trial,  where  they  can  do  it  consistently  with  the  merits. 
— Haasv.  Evans,  5  Watts  <Sf  Sergeant's  R.,  252. 

Where  on  a  trial  at  a  special  commission,  the  jury  could  not  agree, 
and  after  remaining  a  long  time  shut  up  were  discharged  by  the  court 
(no  consent  being  given  by  the  counsel  on  either  side),  in  consequence 
of  the  physician's  report  that  a  longer  confinement  would  endanger  the 
lives  of  some  of  them  :  held,  that  they  were  properly  so  discharged,  and 
that  the  prisoners  were  triable  again ;  and  that  they  might  have  been 
tried  at  the  same  commission,  if  the  Judge  had  thought  proper. — The 
King  v.  Barrett  8c  others,  3  Jebb's  English  Crown  Cases,  103,     (1842.) 

At  the  special  commission  for  the  county  of  Cork  in  1829,  the  pri- 
soners were  capitally  indicted  before  Pennefather,  B.,  and  Torrens,  J., 
for  the  crime  of  conspiracy  to  murder.  Their  trial  came  on,  on  Monday, 
the  26th  of  October,  at  about  nine  o'clock  in  the  morning,  and  the  jury 
retired  about  eleven  o'clock  that  night.  At  two  o'clock  on  the  follow- 
ing morning,  they  agreed  to  acquit  Barrett,  and  a  verdict  of  not  guilty 
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was  recorded  as  to  him ;  but,  not  agreeing  as  to  the  other  prisoners,  they 
were  locked  up  for  the  night,  and  very  strictly  kept.  At  ten  o'clock  on 
Tuesday,  the  judges  returned  to  court,  and  the  jury  were  called  out. 
They  said  they  had  not  agreed,  and  that  although  they  had  canvassed  the 
case  over  and  over  again,  it  was  impossible  they  could  agree  ;  they  were 
then  sent  back  to  their  room,  and  kept  strictly  as  before  ;  and  not  having 
agreed  at  two  o'clock,  the  court  was  adjourned.  At  six  o'clock  in  the 
evening  the  judges  returned  5  the  opinions  of  the  jurors  remained  as  be- 
fore, but  many  of  them  complained  of  illness,  and  one  of  them,  whose 
name  was  Allen,  was  severely  attacked  by  gout  in  the  foot.  Two  phy- 
sicians were  then  procured  and  duly  sworn — the  juryman  was  likewise 
sworn  to  answer  them  truly,  and  they  were  sent  into  the  jury  room. 
They  then  examined  the  jurors,  and  especially  Allen.  They  said  that 
three  of  the  jurors  besides  Allen  were  ill,  and  that  he  was  in  such  a 
state,  that  he  could  not  be  confined  another  night  without  danger  to  his 
life,  in  a  room  without  fire  or  wood.  They  said,  however,  that  there 
would  not  be  much  risk  in  his  remaining  until  ten  o'clock. 

At  ten  o'clock  (the  jury  in  the  mean  time  having  been  remanded  to 
their  chamber)  the  judges  returned  to  court,  counsel  for  the  Crown  and 
for  the  prisoners  attending.  The  same  disagreement  still  subsisting 
among  the  jury,  the  physicians  were  again  directed  to  examine  them, 
which  they  did,  and  reported  that  the  gout  had  considerably  increased  in 
Mr.  Allen,  and  that  he  could  not  remain  for  the  night,  without  risk  to  his 
life  ;  others  of  the  jury  complained  very  much,  and  they  all  said  that 
they  had  remained  for  above  fifteen  hours  without  any  change  of  opinion, 
and  that  it  was  impossible  they  could  agree.  Counsel  for  the  prisoners 
objected  to  the  discharge  of  the  jury,  but  said  they  would  consent  to 
their  getting-  refreshment.  This  the  court  declined  to  accede  to,  and 
called  the  attention  of  the  Solicitor  General  and  the  other  counsel  for  the 
Crown  to  the  course  about  to  be  adopted,  namely,  that  of  discharging  the 
jury.  The  Solicitor  General  replied,  that  they  would  not  interfere  or 
give  any  consent,  but  that  the  course  about  to  be  adopted  met  their  full 
concurrence  ;  and  thereupon  the  court  thinking  that  the  risk  of  the  juror's 
life  ought  not  to  be  incurred,  ordered  the  jury  to  be  discharged,  and  they 
were  discharged  accordingly. 

On  the  following  day,  the  Solicitor  General  proposed  to  put  the  pri- 
soners Connors  and  the  other  two  prisoners,  again  on  their  trial.  To 
this  their  counsel  objected,  insisting  first,  that  the  jury  had  been  impro- 
perly discharged,  and  that  the  prisoners  should  have  the  benefit  of  the 
mistake,  and  could  not  be  tried  again ;  but,  secondly,  that  at  all  events, 
in  analogy  to  the  case  where  a  jury  is  discharged  at  the  assizes,  the  pri- 
soners ought  not  to  be  tried  until  the  next  gaol  delivery.  After  some 
argument,  the  court  inclining  to  postpone  the  trial  till  the  next  gaol  de- 
livery, the  Solicitor  General  acceded  to  this  being  done.  The  trial  was 
postponed,  the  prisoners  remaining  in  custody  ;  and  the  court  referred 
the  following  questions  for  the  opinion  of  the  judges  : — 

First :  Were  the  jury,  under  the  circumstances,  properly  discharged, 
and  could  the  prisoners  be  tried  again  ?  it  being  borne  in  mind  that  the 
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duration  of  the  commission  was  indefinite,  and  that  it  might  have  been 
prolonged  to  any  number  of  days  or  weeks. 

Second:  Supposing  that  the  prisoners  were  properly  triable  again, 
would  it  have  been  objectionable  to  have  tried  them  at  the  same  com- 
mission 1 

The  twelve  judges  were  unanimously  of  opinion  that  the  jury  were 
properly  discharged,  and  that  the  prisoners  were  triable  again,  at  the 
same  commission,  if  the  judge  had  thought  proper  to  try  them. — See 
Rex  v.  Edwards,  3  Camp.,  207.  Russ.  if  Ry.,  224,  S.  C,  (in  which  case, 
one  of  the  jurymen  having  been  seized  with  a  fit,  and  carried  out,  and 
being  unable  to  return,  another  man  was  added  to  the  eleven,  and  they 
sworn  over,  and  the  testimony  of  the  witness  repeated.  Conviction  held 
right,  it  appearing  that  the  prisoner  could  have  again  challenged  the 
eleven  jurymen,  had  he  desired. — See  also  the  next  case,  infra,  The 
King  v.  Delaney,  page  108.) 

KIDNAPPING. 

Kidnapping  is  the  forcible  abduction  or  stealing  away  of  a  man,  wo- 
man or  child  from  their  own  country,  and  sending  them  into  another. 
This  is  a  very  heinous  crime,  as  it  banishes  a  man  from  his  country  ;  and 
may,  in  its  consequences,  be  productive  of  the  most  cruel  and  disagreea- 
ble hardships.  It  is  punishable  in  England  and  the  United  States,  with 
fine  and  imprisonment.  This,  by  the  Jewish  Law,  was  a  capital  of- 
fence.— Exodus  xxi  14.  "  And  he  that  stealeth  a  man  and  selleth  him, 
or  if  he  be  found  in  his  hand,  he  shall  surely  be  put  to  death." 

LAND  OFFICE. 

An  ancient  receipt  of  the  Receiver  General,  for  the  price  of  lands, 
proved  to  be  in  the  hand-writing  of  his  son,  who  did  business  in  the 
office  for  his  father,  and  occasionally  signed  his  father's  name,  is  evi- 
dence.— Urket  v.  Coryell,  5  Watts  fy  Sergeant's  R.,  60.  (1844.) 


LARCENY. 

In  an  indictment  for  larceny,  proof  that  the  person  alleged  to  have 
been  the  owner  had  a  special  property  in  the  thing,  or  that  he  had  it  to 
do  some  act  upon  it,  or  for  the  purpose  of  conveyance,  or  in  trust  for 
the  benefit  of  another,  would  be  sufficient  to  support  that  allegation  in 
the  indictment. — State  v.  Somerville,  21  Maine  Rep.,  14.  (1843.) 


LEGACY. 

Testator  gave  .£5,000  stock  to  a  female  infant,  to  be  paid,  or  trans 
erred  to,  or  settled  on  her,  by  his  executors,  by  such  deed  or  instrv 
54 
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ment  in  writing  as  they  should  think  most  prudent  and  proper,  on  her 
attaining  21.  The  infant  married  in  the  testator's  lifetime,  and  after- 
wards attained  21.  The  Court  ordered  the  stock  to  be  transferred  to  her 
on  her  sole  receipt. — Laing  v.  Laing,  10  Simon's  Rep.,  p.  315.  (1842.) 

Thomas  Black,  by  his  will,  dated  the  17th  of  June,  1837,  gave  to  the 
plaintiff,  Charlotte,  the  wife  of  the  defendant,  Henry  Laing,  then  Charlotte 
.Miller,  spinster,  £5,000  stock,  to  be  paid,  or  transferred  to,  or  settled 
upon  her,  by  his  trustees  and  executors,  by  such  deed  or  instrument  in 
writing,  as  they,  in  their  judgment,  should  think  most  prudent  and  proper, 
upon  her  attaining  the  age  of  21. 

The  testator  died  in  May,  1839.  The  plaintiff  married  Henry  Laing 
in  the  testator's  lifetime,  and  in  July,  1839,  she  attained  21. 

The  bill  prayed  that  the  plaintiff  might  be  declared  to  be  entitled  to 
have  the  £5,000  stock  paid  or  transferred,  either  to  her  and  her  husband, 
or  to  herself  alone  for  her  separate  use,  as  the  defendants,  the  trustees 
and  executors  of  the  will  should,  in  their  judgment,  think  most  prudent 
and  proper,  or  as  the  Court  should  direct. 

The  trustees  and  executors,  in  their  answer,  said  that  they  consi- 
dered that  it  would  be  most  prudent  and  proper  that  the  stock  should  be 
settled  upon  such  trusts  that  the  plaintiff  might  be  entitled  to  receive  the 
dividends  thereof  for  her  life,  to  her  separate  use,  and  that,  after  her  death, 
the  husband  might  receive  the  dividends  during  his  life,  in  case  he  should 
survive  her  ;  and  upon  trust,  after  the  death  of  the  survivor,  as  to  the 
capital,  for  all  the  plaintiff's  children,  subject  to  a  power  of  appointment 
by  her,  among  such  children. 

Counsel  for  the  plaintiff  cited  Burrell  v.  Crutchley,  15  Ves.,  544. 

The  Vice-Chancellor  : 

The  settlement  suggested  by  the  trustees,  is  not  consistent  with  the 
words  of  the  will.  I  see  no  reason  why  the  fund  should  not  be  settled 
on  the  plaintiff  for  her  separate  use,  or  transferred  to  her  on  her  sole  re- 
ceipt, if  she  prefers  it. 

Decree  :  The  funds  to  be  transferred  to  the  plaintiff,  for  her  separate 
use,  on  her  separate  receipt  ;  and  the  costs  of  the  suit  to  be  paid  out  of 
the  testator's  general  residuary  estate. 

If  a  legacy  be  given,  and  no  time  of  payment  be  expressed  in  the 
will,  or  it  be  directed  to  be  paid  at  twenty-one,  the  legacy  rests  subject 
to  be  divested  in  the  event  of  his  dying  under  the  the  age  of  twenty-one. 
And  when  interest  is  given,  it  vests  the  principal. — Moody  v.  Walker,  3 
Arkansas  Rep.,  147.  (1842.) 

Testator  directed  the  interest  of  a  sum  of  money  to  be  applied  for 
the  maintenance  and  education  of  his  infant  nephew,  but  made  no  dispo- 
sition of  the  principal.  Held  that  the  nephew  was  entitled  to  the  interest 
during  his  life. — Soamesv.  Martin,  10  Simon's  Rep.,  p.  287.  (1842.) 

The  testator  in  this  cause,  directed  the  interest  of  a  sum  of  money 
to  be  applied  for  the  maintenance  and  education  of  his  nephew  (who  was 
an  infant),  but  made  no  disposition  of  the  principal,  or  of  the  interest 
during  his  life,  but  during  his  minority  only. 

The  case  of  Badham  v.  Mee,  1  Russ.  8f  Myl.,  631,  in  which  Sir  J. 
Leach,  M.  R.,  said  that  the  words,  "  standing  by  themselves,  had  refer- 
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enee  to  minority,"'  was  cited  as  an  authority  that  the  nephew  was  enti- 
tled to  the  interest  of  the  sum  of  money  during  his  minority  only. 

The  Vice-Chancellor : 

My  opinion  is,  that  the  child  is  entitled  to  the  interest  during  his 
life,  and  that  the  principal  is  undisposed  of. 

In  the  case  cited,  the  words  were,  "  maintenance,  education,  and 
bringing  up."  Those  words  necessarily  apply  to  the  infant  state.  But 
all  persons  who  have  attained  21,  are  not  in  a  state  in  which  they  do  not 
want  education  ;  and  there  is  no  period  of  life  in  which  a  person  does 
not  require  maintenance. — (See  Kilvington  v.  Gray,  10  Simon's  Rep.,  p. 
293.) 

Mr.  Knight  Bruce,  Mr.  Wakefield,  Mr.  Jacob,  Mr.  Jeremy  and  Mr. 
Coleridge,  were  counsel  in  the  cause. 

The  endorser  of  a  promissory  note,  having  been  released  from  all 
liability  on  the  endorsement,  is  a  competent  witness  for  the  endorsee,  in 
an  action  upon  the  note.  An  executor  who  has  delivered  a  promissory 
note  payable  to  his  testator  and  endorsed  in  blank,  to  a  third  person,  on 
a  supposition  that  it  is  included  in  a  legacy  to  such  a  person,  is  a  compe- 
tent witness  for  the  plaintiff  in  an  action  upon  the  note.  The  payee  of  a 
note,  having  endorsed  her  name  on  the  back  of  it,  and  having  placed  it 
along  with  other  articles  in  a  certain  trunk,  by  her  last  will  bequeathed 
the  trunk  and  all  its  contents.  Held  that  the  note  passed  by  the  will  to 
the  legatee. — Lock  v.  Noyes,  9  New  Hampshire  Rep.,  430.  (1843.) 

Assumpsit  upon  a  promissory  note  of  the  defendant,  dated  Septem- 
ber 24,  1831,  payable  to  Sally  Smith  or  order,  and  by  her  endorsed  to 
Cynthia  Greely,  and  by  said  Cynthia  and  her  husband  Edward  D.  Greely, 
endorsed  to  the  plaintiff.  The  declaration  also  contained  a  count  for 
money  had  and  received. 

The  signature  of  the  defendant  was  admitted.  The  plaintiff  intro- 
duced evidence  to  show  that  said  Sally  Smith,  the  payee,  endorsed  her 
name  upon  the  back  of  said  note,  and  at  some  time  before  her  death,  and 
before  she  executed  her  last  will,  placed  the  note  thus  endorsed  in  a  cer- 
tain trunk,  and  then  by  said  will,  which  was  duly  proved  Nov.  13,  1833, 
she  bequeathed  the  "trunk  and  all  its  contents"  to  Cynthia  Greely,  who 
with  her  husband  Edward  D.  Greely  endorsed  the  same  to  the  plaintiff. 

The  note  was  found  in  the  trunk  thus  bequeathed,  along  with  other 
articles,  after  her  decease.  To  the  admissibility  of  this  evidence  the 
defendant  objected,  because  the  note  appeared  not  to  have  been  delivered 
over  by  said  Sally  during  her  lifetime,  but  the  court  admitted  the  testi- 
mony. Among  the  witnesses  offered  to  prove  these  facts  were  said 
Cynthia  Greely,  and  Dudley  S.  Lock,  the  Executor  of  said  will,  who  up- 
on finding  the  note  in  the  trunk  had  delivered  it  over,  with  the  trunk,  to 
said  Cynthia,  and  the  defendant  objected  to  their  competency  on  account 
of  interest;  but  it  appearing  that  a  release  of  all  claim  on  account  of 
the  note  had  been  duly  executed  by  the  plaintiff  to  said  Edward  D.  and 
Cynthia  Greely,  the  objection  was  overruled.  The  Court  directed  the 
jury  that  if  said  Sally  endorsed  her  name  upon  the  back  of  the  note,  and 
put  it  into  the  trunk  before  making  her  will,  and  it  remained  there  until 
her  death,  it  passed  to  said  Cynthia,  by  the  will,  as  a  part  of  the  contents 
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of  the  trunk,  and  that  in  such  case,  the  note  having  been  delivered  over 
by  the  executor,  this  action  was  sustained,  and  the  jury  having  returned 
a  verdict  for  the  plaintiff,  the  defendant  moved  for  a  new  trial. 

Bell  and  E.  French  for  the  plaintiff. 

Farrar  and  Filton  for  the  defendant. 

Parker,  C.  J.,  delivered  the  opinion  of  the  Court. 

Judgment  on  the  verdict. 


LTBEL. 

Any  malicious  publication  expressed  by  printing  or  writing,  by  pic- 
tures or  signs,  tending  to  injure  the  character  of  an  individual  or  diminish 
his  reputation,  is  a  libel.  The  fact  of  the  publication  of  a  libellous  state- 
ment, is  prima  facie  evidence  of  malice.  Whenever  the  author  of  an 
alleged  libel  acted  in  the  bona  fide  discharge  of  any  public  or  private 
duty,  whether  legal  or  moral,  or,  in  the  prosecution  of  his  rights  or  in- 
terests, no  action  can  be  maintained  against  him,  without  proof  of  malice 
in  fact. — Dunn  v.  Winters,  2 Humphreys'  Rep.,  512.     (1842.) 

Two  articles  not  simultaneously  published  in  the  same  paper  or  book 
cannot  be  coupled  together  for  the  purpose  of  ascertaining  whether  one 
of  them  is  libellous  or  not.  In  a  libel  the  charge  of  larceny  being  made, 
malice  is  by  law  implied,  and  it  is  for  the  defendant  to  disprove  it. 

The  presumption  of  malice,  arising  from  the  publication  of  the 
charge,  is  not  rebutted  by  proof  that  the  publisher  had  reason  to  suspect 
and  believe  the  truth  of  the  charges  made. 

In  every  case  it  is  the  province  of  the  jury,  under  the  instruction  of 
the  court,  to  determine  the  import  of  the  language  used,  whether  it  be 
libellous  or  not.  The  editor  of  a  newspaper  has  a  right  to  publish  the 
fact  that  an  individual  is  arrested,  and  upon  what  charge  ;  but  he  has  no 
right,  while  the  charge  is  in  the  course  of  investigation  before  the  magis- 
trate, to  assume  that  the  person  accused  is  guilty,  or  to  hold  him  out  to 
the  world  as  such. — Usher  v.  Severance,  20  Maine  Rep.,  9.     (1843.) 


LIEN 

A  finder  of  lost  property,  for  the  restoration  of  which  the  owner 
has  offered  a  reward,  has  a  lien  on  the  property,  and  may  retain  posses- 
sion of  it,  if,  on  his  offer  to  restore  it,  the  owner  refuses  to  pay  the  re- 
ward.— Wentvcorth  v.  Day,  3  Mekalfs  Rep.,  352.     (1843.) 

LIEN — ADMIRALTY. 

Courts  of  Admiralty  have  jurisdiction  over  such  liens  only  as  arise 
from  work  and  labor  connected  with  maritime  affairs,  navigation,  or 
shipping.— Ready.  The  Hull  of  a  New  Brig,  1  Stonfs  Rip.,  244.     ( 1842.) 
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LIMITATION. 

LIMITATION   OF   SUITS. 

A  garnishee  is  entitled  to  defend  himself  by  the  statute  of  limita- 
tions, and  all  other  legal  defences  which  he  has  against  the  suit  of  his 
creditor. 

Where  a  judgment  was  rendered  in  the  County  Court  against  a  gar- 
nishee, from  which  there  was  an  appeal  to  the  Circuit  Court  5  the  gar 
nishee  may  insist  upon  the  statute  of  limitations,  or  any  other  legal  de 
fence  arising  upon  the  facts  disclosed,  although  he  did  not  insist  upon 
such  defence  upon  his' examination  in  the  County  Court  to  offer  to  make 
it  by  plea. 

Where  a  garnishee  acknowledged  in  his  answer  that  he  had  trans- 
ferred his  stock  in  a  banking  Company,  to  the  Company,  for  the  purpose 
of  evading  responsibility  to  the  creditors  of  the  institution  :  held,  that 
this  was  not  such  an  acknowledgment  of  a  subsisting  debt  as  would  take 
the  case  out  of  the  statute. — Hinkle  v.  Currin,  2  Humphreys'  Rep.,  137. 
(1842.) 

LIMITATION    OF    STATUTES. 

The  plaintiff  cannot  prove,  by  his  book  and  suppletary  oath,  an  item 
on  the  credit  side  of  his  account,  for  the  purpose  of  preventing  the  ope- 
ration of  the  statute  of  limitations  on  his  charges  against  the  defendant. 

Where  the  plaintiff  opened  an  account  with  the  defendant  in  1830, 
and  continued  to  make  charges  till  1833,  and  brought  an  action  on  hjs 
account  in  183S,  and  proved  on  the  trial  that  the  defendant  delivered  to 
him  an  article  on  account  in  1830,  it  was  held,  that  there  was  a  mutual 
and  open  account  current,  and  that  no  part  of  the  plaintiff's  charges  was 
barred  by  the  statute  of  limitations. — Penniman  v.  Rotch,  3  Metcalf's 
R.,  216.     Rev.  Stat,  of  Mass.,  c.  120.     (1842.) 

To  take  a  contract  out  of  the  operation  of  the  statute  of  limitations, 
it  is  not  necessary  that  the  admission  of  indebtedness  should  be  in  any 
very  precise  or  set  terms.  It  is  sufficient  if  the  evidence  be  such  that  it 
can  satisfactorily  be  deduced  that  the  party  to  be  charged  meant  to  be 
understood  that  he  owed  the  debt. — Dinsmore  v.  Dinsmore,  21  Maine  R., 
433.     (1843.) 

LIMITATION    OF    ACTIONS. 

The  general  rule  of  law  is,  that  there  must  bean  entry  during  cover- 
ture, to  enable  the  husband  to  claim  a  tenancy  by  the  curtesy. — Mercer's 
Lessee  v.  Selden,  1  Howard's  Rep.,  37.     (1843) 

The  Supreme  Court  of  the  United  States  are  bound  to  conform  to  the 
decisions  of  the  State  Courts  in  relation  to  the  construction  of  the  statute 
of  limitations  of  the  state  in  which  the  controversy  has  arisen.  Such  is 
the  settled  doctrine  of  the  Supreme  Court. — Harpending  v.  The  Dutch 
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Church,  16  Peters'  Reports,  4-56.     (1842.)      See  also,  Green  v.  Neal,  6 
Peters,'  291. 


LOCAL  LAW. 

A  letter  of  guaranty  written  in  the  United  States,  and  addressed  to  a 
house  in  England,  must  be  construed  according  to  the  laws  of  that  coun- 
try. Extrinsic  evidence  may  be  used  to  ascertain  the  true  import  of  such 
an  agreement,  and  its  construction  is  matter  for  the  court. 

Commercial  letters  are  not  to  be  construed  upon  the  same  principles 
as  bonds,  but  ought  to  receive  a  fair  and  reasonable  interpretation  ac- 
cording to  the  true  import  of  the  terms  ;  to  what  is  fairly  to  be  presumed 
to  have  been  the  understanding  of  the  parties,  and  the  presumption  is  to 
be  ascertained  from  the  facts  and  circumstances  accompanying  the  entire 
transaction. — Bell  et  al.  v.  Bruce,  1  Howard's  Rep-,  169.     (1843.) 


MALICIOUS  PROSECUTION. 

The  want  of  probable  cause  is  evidence  of  malice.  Whether  the  trial 
and  acquittal  of  a  party  charged  with  an  offence  be  prima  facie  evidence 
of  want  of  probable  cause,  quazre. 

Stone  v.  Crocker,  24  Pickering's  Rep.,  81.  (1842.)  This  was  an  action 
for  slander  and  malicious  prosecution.  In  two  of  the  counts  the  defend- 
ant was  charged  with  the  malicious  prosecution  of  the  plaintiff,  without 
any  probable  cause,  for  stealing  the  defendant's  account-book. 

At  the  trial,  before  Wilde,  J.,  the  plaintiff  gave  in  evidence  the  com- 
plaint of  the  defendant,  made  to  a  justice  of  the  peace,  charging  the 
plaintiff  with  the  theft,  and  the  record  of  the  trial  and  discharge  of  the 
plaintiff  by  another  justice  of  the  peace  ;  and  this  discharge  was  held 
by  the  judge  to  be  prima  facie  evidence  of  want  of  probable  cause. 

On  the  part  of  the  defendant,  his  testimony,  given  on  the  trial  of 
the  complaint  before  the  justice,  was  given  in  evidence,  upon  which,  and 
other  evidence  in  the  case,  which  was  reported  to  the  court,  the  judge 
was  of  opinion  that  there  was  no  probable  cause  for  the  charge  made 
against  the  plaintiff,  and  in  commenting  on  the  evidence  he  gave  instruc- 
tions to  the  jury  corresponding  with  that  opinion. 

The  plaintiff  offered  evidence  to  prove  express  malice,  which  was 
left  to  the  jury  ;  but  they  were  instructed  that  proof  of  express  malice 
was  not  necessary  to  support  the  action,  for  if  a  want  of  probable  cause 
were  proved,  malice  would  be  inferred. 

The  jury  returned  a  verdict  for  the  plaintiff.  If  the  foregoing 
opinions  and  directions  were  right,  the  verdict  was  to  stand ;  otherwise, 
a  new  trial  was  to  be  granted. 

Briggs  and  Jones,  for  the  defendant,  insisted  that  the  discharge  of 
the  plaintiff  after  trial  was  not  primd  facie  evidence  of  want  of  probable 
cause,  for  the  magistrate  to  whom  a  complaint  is  made  would  not  bind 
over  unless  there  were  proof  sufficient  to   convict. — Byne  v.  Moore,  5 
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Taunt.,  187.  3  Bl.  Comm.,  127.  Christian's  Note,  2  Stark.  Ev.,  913, 916, 
note  r.  Pur  cell  v.  Macnamara,  9  East,  361.  Fowler  v.  Homer,  3  Campb., 
294.  That  such  facts  as  would  induce  a  reasonable  man  to  believe  the 
party  guilty  amount  to  probable  cause,  and  such  facts  were  proved  in 
this  case. — Cutler  and  Dixon's  Case,  4  Co.,  14.  Buckley  and  Wood's 
Case,  Ibid.,  14.  Pain  v.  Rochester,  Cro.  Eliz.,  871.  Reynolds  v.  Kenne- 
dy, 1  Wils.,  232.  Smith  v.  Macdonald,  3  Esp.  R.,  7.  2  Star&  £*>.,  916. 
I/^g-A  v.  Webb,  3  i&p.  /?.,  165.  Fish  v.  Scott,  Peake's  Rep.,  135.  Fowler 
v.  Homer,  3  Camp.,  294.  Incledon  v.  Berry,  1  Camp.,  203,  note.  Coze 
v.  Wirrall,Cro.  Jac,  193,  /oAra  Storce  v.  Sutton,  1  71.  i?.,  545,  547.  That 
the  instruction  to  the  jury  that  express  malice  need  not  be  proved,  but 
on  proof  of  want  of  probable  cause  malice  would  be  inferred,  was  erro- 
neous ;  that  the  jury  may  or  may  not  infer  malice  from  want  of  proba- 
ble cause,  according  to  the  circumstances  of  the  case,  and  are  not 
obliged,  as  a  matter  of  law,  to  make  the  implication. —  Watkins  v.  Baird, 
6  Mass.  R.,  512.  2  Stark  Ev.,  743,  note  z,  867,  905.  Bull,  JV.  P.,  14 
Bac.  Mr.,  Trial  D.  And  that  the  question  of  probable  cause  is  not 
wholly  matter  of  law,  but  is  a  mixed  question  of  law  and  fact,  to  be  sub- 
mitted to  the  jury  under  directions  from  the  court. — 2  Stark.  Ev.,  (Met- 
calf 's  ed.),  912,  notes  a  and  1. 

Dwight  and  Bishop,  for  the  plaintiff. 

Morton,  J.,  delivered  the  opinion  of  the  Court. 

Judgment  on  the  verdict. 

In  an  action  for  malicious  prosecution,  those  facts  and  circum- 
stances, and  those  alone,  which  were  known  to  the  prosecutor  at  the 
time  he  instituted  the  prosecution,  are  to  be  considered  in  determining 
whether  he  had  probable  cause.  Any  other  facts,  which  may  be  esta- 
blished on  the  trial  to  prove  the  innocence  of  the  person  accused,  are 
irrelevant  to  the  question  of  probable  cause. — Swain  v.  Stafford,  3  North 
Carolina  Reports,  p.  289.     (1843.) 

In  an  action  for  a  malicious  prosecution,  the  question  of  probable 
cause  should  be  submitted  to  the  jury,  not  upon  the  fact  of  the  guilt  or 
innocence  of  the  plaintiff,  but  upon  the  defendant's  belief  of  his  guilt  or 
innocence. — Seibert  v.  Price,  5  Watts  6f  Sergeant's  R.,  438.     (1844.) 


MANDAMUS. 

There  is  no  other  remedy  for  the  recovery  of  a  salary  fixed  by  law, 
and  payable  by  the  State  Treasurer,  than  by  writ  of  mandamus.— Com- 
monwealth v.  Mann,  5  Watts  Sf  Sergeant's  7J./403.     (1844.) 

MANSLAUGHTER. 

A  conviction  for  manslaughter  is  sustainable  although  there  has  been 
no  coroner's  inquest,  or  examination  of  the  body,  or  evidence  of  medi- 
cal witnesses  as  to  the  cause  of  death,  it  being  sufficient  if  the  cause  of 
death  be  proved  by  circumstantial  evidence. 
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Rex  v.  Dogherty,  3  Jebb's  English  Crown  Cases,  p.  66.  (1842.)  The 
prisoner  was  tried  before  Moore,  J.,  at  the  summer  assizes  for  the 
County  of  Down  in  1826,  for  the  murder  of  Mary  Cummings,  by  casting 
and  throwing  her  against  the  ground,  and  with  his  hands  and  feet  giving 
her  divers  mortal  bruises  on  her  head,  stomach,  back,  and  sides.  The 
evidence  was,  that  the  prisoner  had  been  seen  on  a  public  road  to  kick  or 
strike  the  woman  down ;  that  she  got  up  immediately  afterwards,  and 
they  went  together  to  a  public  house,  where  she  complained  of  being 
sick  and  tired  with  travelling.  That  they  left  this  house  together,  and 
half  an  hour  afterwards  the  woman  was  found  lying  in  a  ditch,  her  face 
and  temples  covered  with  bruises,  and  her  eyes  blackened.  The  pri 
soner  was  standing  on  the  side  of  the  ditch,  and  he  was  taken  into  cus- 
tody. The  woman  was  removed  into  a  neighboring  house,  where  she 
died  in  about  five  minutes  after  her  arrival.  Her  cloak  and  bonnet  were 
found  in  the  field  adjoining  the  ditch,  and  there  were  marks  among  the 
bushes  and  along  the  road  as  if  something  had  been  dragged  across 
them  into  the  ditch.  The  prisoner  confessed  that  the  bruises  which  ap- 
peared upon  the  woman  had  been  inflicted  by  him.  There  was  no  coro- 
ner's inquest,  nor  was  the  body  examined  at  all,  nor  was  there  any  evi 
dence  of  any  medical  or  other  person  to  prove  that  her  death  was  in 
consequence  of  the  injuries  which  caused  the  external  appearances  in 
question,  and  the  jury  having  found  the  prisoner  guilty  of  manslaughter, 
the  learned  judge  respited  the  sentence,  in  order  to  obtain  the  opinion 
of  the  judges  as  to  whether  the  verdict  of  manslaughter  could  be  sus- 
tained where  no  such  evidence  with  respect  to  the  cause  of  death  had 
been  produced. 

Nine  judges  (Lord  Norbury,  C.  J.  C.  Pleas,  O'Grady,  C.  B.,  and 
Smith,  B.,  being  absent)  unanimously  held  that  the  conviction  was  right. 


MILLS. 

An  owner  of  land,  which  was  flowed  by  means  of  a  mill-dam,  ob- 
tained a  judgment,  in  1828,  on  a  verdict  of  a  sheriff's  jury  that  assessed 
his  annual  damages,  and  in  1839  he  filed  a  complaint  against  the  mill 
owner,  in  which  he  alleged  that  the  dam  and  the  water  had  been  raised 
higher  than  was  allowed  by  said  verdict,  and  prayed  for  a  new  assess- 
ment of  his  annual  damages,  and  also  of  gross  damages.  A  sheriff's 
jury  was  thereupon  empannelled,  who  found  by  their  verdict  that  the 
dam  had  not  been  raised  higher  than  was  allowed  by  the  former  verdict ; 
but  they  assessed  annual  damages  at  a  greater  sum  than  was  assessed  by 
the  former  verdict,  and  also  assessed  gross  damages.  Held,  that  the 
verdict  could  not  be  sustained,  because  the  complainant  had  not  alleged 
that  he  was  "dissatisfied  with  the  annual  compensation  established"  by 
the  first  jury.— Leonard  v.  Schenck,  3  Metcalfs  Rep.,  p.  357.     (1842.) 
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MORTGAGE. 

The  spirit  of  our  recording  system  requires  that  the  record  of  a 
mortgage  should  disclose,  with  as  much  certainty  as  the  nature  of  the 
case  will  admit  of,  the  real  state  of  the  incumbrance. 

Hence,  if  a  mortgage  is  given  to  secure  an  ascertained  debt,  the 
amount  of  that  debt  must  be  stated. 

If  it  is  intended  to  secure  a  debt  not  ascertained,  such  data  must  be 
given  respecting  that  debt  as  will  put  any  one  interested  in  the  inquiry 
upon  the  track  leading  to  a  discovery. 

If  given  to  secure  an  existing  or  a  future  liability,  the  foundation  of 
such  liability  must  be  set  forth. 

Therefore,  where  the  condition  of  a  mortgage  deed  described  the 
subject  of  the  mortgage  as  a  debt  due  from  the  mortgagor  to  the  mort- 
gagee, by  note,  dated  10th  of  May,  1834,  on  demand,  with  interest,  with- 
out specifying  the  amount,  it  was  held,  that  such  mortgage  was  not  a 
valid  security  as  against  subsequent  incumbrancers. — Hart  v.  Chalker  et 
a/.,  14  Conn.  R.,  p.  77.     (1843.) 

This  was  a  bill  in  chancery  to  foreclose  mortgaged  premises. 

The  bill  stated,  that  on  the  10th  of  May,  1834,  William  Chalker  was 
justly  indebted  to  Richard  W.  Hart  (since  deceased),  by  note  of  that 
date,  in  the  sum  of  $1,366,  payable  on  demand,  with  interest;  that  to 
secure  the  payment  of  this  note,  Chalker,  on  the  same  day,  executed  and 
delivered  to  Hart  a  deed,  conveying  to  him  certain  lands  (which  were 
particularly  described),  to  which  deed  the  following  condition  was  an- 
nexed :  "  The  condition  of  this  deed  is,  that  whereas  said  William 
Chalker  has,  this  day,  executed  his  note  of  hand  to  said  Hart,  dated 
10th  of  May,  1834,  on  demand,  with  interest :  if  said  Chalker  shall  truly 
and  faithfully  pay  to  said  Hart  the  amount  of  said  note,  agreeable  to  the 
tenor  thereof,  then  this  deed  is  to  be  void,  otherwise  to  remain  in  full 
force  and  effect."  After  averring  that  no  part  of  this  note  had  ever 
been  paid,  the  bill  stated  that  a  subsequent  mortgage  of  the  same  pre- 
mises was  executed  by  Chalker  .to  Amos  Keeler  and  others,  to  secure 
sundry  debts,  due  to  them,  by  note  and  otherwise.  They,  as  well  as 
Chalker,  were  made  parties  to  the  bill.  The  plaintiff*  is  the  daughter  and 
heir  at  law  of  R.  VV.  Hart,  the  first  mortgagee,  having  received  the  note 
secured  by  the  first-mentioned  mortgage  as  a  part  of  her  distributive 
share. 

Chalker  did  not  appear.  Keeler  and  others,  the  subsequent  mort- 
gagees, appeared  and  demurred  to  the  bill.  The  case  was  then  reserved 
for  the  advice  of  this  Court. 

Baldwin,  in  support  of  the  demurrer,  contended,  that  the  mortgage 
to  Hart  was  inoperative  as  against  the  subsequent  mortgages,  because 
the  deed  did  not  contain  on  its  face  reasonable  notice  of  the  incum- 
brance. It  gives  no  information  as  to  the  amount  of  the  incumbrance, 
and  furnishes  no  security  against  the  fraudulent  substitution  of  other 
claims. — Peltibo/ie  v.  Griswold  et  «/.,  4  Conn.  Rep.,  158.  Stoughton  v. 
Pasco  et  a/.,  5  Conn.  Rep.,  442.  Shepard  v.  Shepard  et  a/.,  6  Conn.  Rep., 
55 
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38.  Crane  v.  Deming  at  a/.,  7  Conn.  Rep.,  388.  Hubbard  v.  Savage  et  al.t 
8  Co?m.  -ftf/?-,  215,  220.  Booth  et  al.  v.  Barnttm  et  al.,  9  Cottn.  i>f/?., 
286.  Sanford  v.  Wheeler',  13  Corcra.  /if/?.,  165.  It  does  not  appear  that 
there  was  any  mistake  here,  or  that  the  omission  was  unavoidable. 

If  the  mortgage  is  decided  to  be  valid,  all  our  mortgages  hereafter 
will  be  in  this  form.  A  creditor  or  purchaser  can  know  nothing  as  to 
the  amount  of  incumbrance.  If  it  be  said,  that  there  was  enough  to  put 
him  on  inquiry,  and  this  is  equitable  notice,  the  answer  is,  that  when 
the  mortgagee  has  got  upon  the  record  all  the  notice  that  the  law  re- 
quires, he  is  not  bound  to  disclose  further.  He  may  say,  "  Go  to  the 
record." 

Hungerford  and  Ingham,  contra,  insisted,  that  the  subject-matter  of 
the  mortgage,  in  this  case,  was  described  with  reasonable  certainty, 
which  is  all  that  the  law  requires.  Here  was  an  accurate  description  of 
the  mortgage  debt.  It  was  a  debt  due  by  note,  dated  May  10th,  1834, 
payable  on  demand,  with  interest.  Exery  particular  regarding  it  is  spe- 
cified, except  the  amount;  and  all  the  particulars  specified  are  stated 
correctly.  It  is  at  most  an  imperfect  description.  But  does  the  law  re- 
quire the  description  to  be  absolutely  perfect  ?  Must  every  particular 
be  stated  ?  Not  one  of  the  cases  cited,  or  to  be  found,  requires  such 
strictness  $  but  in  some  of  them  it  is  explicitly  laid  down,  that  to  con- 
stitute the  requisite  notice,  the  condition  need  not  to  be  so  completely 
certain  as  to  preclude  the  necessity  of  extraneous  inquiry,  but  it  is  suffi- 
cient to  state  the  subject-matter  of  the  mortgage,  and  that  from  which, 
by  the  exercise  of  common  prudence,  and  ordinary  diligence,  the  extent 
of  the  incumbrance  may  be  ascertained. — Stoughton  v.  Pasco,  5  Conn. 
Rep.,  442.  Crane  v.  Deming  et  al.,  7  Conn.  Rep.,  388.  Booth  v.  Bar- 
num  et  al.,  9  Conn.  Rep.,  286.  Could  not  the  subsequent  mortgagees,  in 
this  case,  easily  ascertain  the  extent  of  the  incumbrance  1  It  was  the 
amount  of  a  note  given  by  Chalker  to  Hart,  at  a  certain  time,  payable  in 
a  certain  manner.  They  knew  precisely  what  to  inquire  for,  and  who 
could  inform  them.  If  the  first  mortgagee  refused  to  give  the  desired 
information,  or  made  a  false  statement,  he  would  thereby  lose  his  pri- 
ority.— Broom  v.  Beers,  6  Conn.  Rep.,  199. 

The  profits  arising  out  of  the  use  of  a  personal  chattel  may  be 
made  the  subject  of  a  mortgage. — Stetvart  $  Irvine  v.  Fry's  Adm'rs,  3 
Jllabama  JV.  S.  Rep.,  573. 

A  recorder  of  deeds  and  mortgages,  giving  a  certificate  that  he  has 
searched  and  could  find  no  mortgage,  and  charging  and  receiving  the 
fee  allowed  by  law,  is  liable  on  his  bond  if  it  afterwards  appear  there 
was  then  a  mortgage  on  record  by  which  the  party  obtaining  the  search 
is  prejudiced. — McCaraher  v.  The  Commonwealth,  5  Watts  Sf  Sergeant's 
R.,  21.     (1844.) 

For  the  protection  of  the  interest  of  a  mortgagee,  and  in  order  to 
give  him  the  full  benefit  of  the  security,  it  is  held  that  the  legal  estate 
passes  by  the  mortgage  ;  but  for  other  purposes  the  mortgage  is  in 
general  held  to  be  a  mere  security  for  the  debt. 

The  interest  of  a  mortgagee,  before  an  entry  to  foreclose,  cannot 
be  taken  by  the  extent  of  an  execution,  notwithstanding  he  has  obtained 
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judgment  upon  the   mortgage,  and  caused  a  writ  of  possession  to  be 
issued. — Glass  v.  Ellison,  9  New  Hampshire  Rep.,  69.     (1843.) 

WRIT    OF    ENTRY,  TO    RECOVER    A    TRACT    OF    LAND    SITUATED    IN   BARRINGTON. 

The  defendant  pleaded  the  general  issue.  It  appeared  from  the 
evidence,  that  on  the  3d  day  of  January,  1817,  the  defendant,  being 
seized  and  possessed  of  the  demanded  premises,  mortgaged  the  same  to 
Stephen  Paul,  to  secure  the  payment  of  a  promissory  note.  Paul  com- 
menced an  action  against  the  defendant,  January  term,  1827,  for  the 
purpose  of  foreclosing  said  mortgage,  and  at  February  term,  1829,  judg- 
ment was  rendered  in  his  favor,  as  of  mortgage.  A  writ  of  possession 
issued  November  6,  1829,  but  was  never  executed. 

On  the  14th  of  October,  1831,  John  Coe,  having  recovered  a  judg- 
ment against  said  Paul,  caused  his  execution  to  be  extended  upon  the 
demanded  premises,  which  was  duly  returned  and  recorded  ;  and  on  the 
same  day  he  conveyed  all  his  right  and  title  to  Richard  Ela,  who  after- 
wards conveyed  to  the  demandant.    , 

On  the  above  statement  of  facts,  it  was  agreed  that  a  verdict  should 
be  taken  for  the  demandant,  subject  to  be  set  aside  and  judgment  ren- 
dered for  the  tenant,  in  case  the  court  should  so  direct. 

Sullivan  and  Richardson,  for  the  demandant. 

C.  W.  Woodman,  for  the  tenant: — The  tenant  has  been  in  posses- 
sion of  the  demanded  premises  since  the  date  of  the  mortgage.  The 
mortgagee  has  never  entered  to  foreclose.  The  doctrine,  "that  upon 
the  execution  of  a  mortgage  deed,  the  mortgagee  becomes  seized  of  the 
legal  estate,"  cannot  be  supported,  but  is  denied  by  the  general  current 
of  authority  in  the  United  States.  The  interest  of  Stephen  Paul  in  the 
demanded  premises  was  not  attachable,  and  nothing  passed  by  the  ex- 
tent to  Coe,  and  through  him  to  the  demandant. — 5  JV.  H.  R.,  420. 
Southerin  v.  Mendum,  1  Cruise's  Dig.  (new  ed.),  tit-  15,  ch.  11,  JV*.  159. 
3  Pick.,  484.  Eaton  v.  Whiting,  16  Mass.  R.,  345.  Blanchard  v.  Col- 
burn  Sr  ux.,  13  Mass.  R.,  207.  Portland  Bank  v.  Hall,  4  Kent's  Com., 
160-1. 

Parker,  J.,  delivered  the  opinion  of  the  Court. 

Judgment  for  the  tenant. 

MORTGAGE  OF  VESSELS. 

A  mortgagee  of  a  ship,  who  has  taken  possession  and  caused  it  to  be 
registered  in  his  own  name,  will,  in  general,  be  liable  for  supplies  fur- 
nished and  repairs  made ;  and  this,  though  his  relation  to  the  ship  was 
unknown  to  the  creditor  when  the  demand  arose. — Miln  v.  Spinola,  4 
HilVs  Rep.,  177.     (1843.) 

NEW  TRIAL. 

Cumulative  evidence  is  additional  evidence  of  the  same  kind  to  the 
same  point.     In  trover  for  a  horse  the  defendant  introduced  various  evi- 
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dence,  but  no  confession  of  the  plaintiff,  to  prove  that  the  horse  had  be 
sold  to  the  defendant  by  a  person  acting  under  the  authority  of  the  plaus 
tiff.  On  a  motion  for  a  new  trial  it  was  held  that  newly  discovered  evi- 
dence of  the  confession  of  the  plaintiff,  that  he  had  authorized  the  sale, 
was  not  cumulative,  it  being  a  new  kind  of  evidence.  On  a  motion  for 
a  new  trial,  on  the  ground  of  newly  discovered  testimony,  the  court  will 
hear  evidence  respecting  the  credibility  of  the  witness. 

Parker  v.  Hardy,  24  Pickering's  Kep.,  246.     (1842.)     Trover  for  a 
horse  trial  before   Shaw,  C.   J.     Both   parties   claimed  title   under   one 
Smart.     In  August,  1832,  Smart  was   indebted  to   the  plaintiff,   and  the 
plaintiff  procured  a  writ  against  him,  and  caused  him  to  be  arrested,  and 
Smart  agreed  to  give  the  plaintiff  a  bill  of  sale  of  the  horse  for  his  se- 
curity.    A  bill  of  sale  was  given  and  the  horse  was   delivered  to   the 
plaintiff,  and  the  suit  was  settled.     Smart   proposed   to  the   plaintiff  to 
permit  him  to  take  the  horse  to  Cambridge,  it  being  Commencement  day, 
in  the  expectation  of  selling  him  to  raise  the  money.     It  was  then  agreed 
that  they  should  put  the  horse  into  a  gig  and  go  to  Cambridge  together, 
which  they  did.     The  general  result  of  the  evidence  on  this  part  of  the 
case  was  that  there  were  a  considerable  number  of  persons  on  or  about 
Cambridge  common,  that  Hardy  was  there,  that  the  horse  was  driven  up 
and  down  by  Smart,  that  plaintiff  being  sometimes  in  the  gig   with  him 
and  sometimes  another  person,  that  in  the  course  of  a  few  hours  Hardy 
made  a  bargain   with  Smart  for  the  horse,  but  not  having  the  money  to 
pay  for  him,  they,  with  some  other  of  their  acquaintances,  not  including 
the  plaintiff,  went  to  Dudley's  tavern  in  Brighton,  that  Hardy  borrowed 
the  money  of  Dudley  to  pay  for  the  horse,  leaving  him  at  Dudley's  sta- 
ble, and  that  two  days  after  he  repaid  the  money  and  took  the  horse.     It 
was  in  evidence  that  Hardy  kept  the  horse  several  years,  and  that  the  plain- 
tiff demanded  the  horse  of  Hardy,  who  refused  to  deliver  him.     In  re- 
gard to  the  sale  at  Cambridge,  it  was  contended  for  the  defendant  that  it 
was  made  by  Smart  with  the  express  or  implied  authority  of  the  plaintiff, 
and  whether  Smart  gave  him  the  money  or  not,  he  was  bound  by  the  sale. 
On  the  contrary  it  was  contended  by  the  plaintiff  that  he  gave  no  authori- 
ty to  Smart  to  sell  the  horse,  that  the  horse  was  got  out  of  the  presence 
and  possession  of  the  plaintiff  by  fraud  and  management  on  the  part   of 
Smart,  and  the   defendant   acquired  no  title    by   the   unauthorized   sale. 
The  evidence  turned  merely  upon  the  point  whether  the  plaintiff  had  ac- 
tual or  constructive  notice  of  Smart's  acts,  and  whether  he  expressly  or 
tacitly  sanctioned  the  sale.     The  jury  were  instructed  that  if  from   the 
evidence  they  believed  that  the  plaintiff  authorized  Smart  to  sell  and  de- 
liver the  horse,  Smart  was  his  agent,  and  he  would  be  bound  by  his  acts, 
and  that  an  authority  to  sell  and  deliver  the  horse  without  notice,  implied 
an  authority  to  receive  the   money,   but  if  the  authority  was  merely  to 
exhibit  the  horse  and  look  out  for  a  purchaser,  and  if  the  horse  was  got 
out  of  the  plaintiff's  possession  and  presence  by  fraud  or  stratagem,  the 
sale  made  by  Smart  to  Hardy  was  without  authority  and  passed  no  title; 
that  if  the  horse  was  in   the  possession  or  under  the  control  of  Smart, 
and  Packer  stood  by  and   saw  Smart  offer  the  horse  as  his  own  without 
giving  notice  of  his  title,   or  any  caution  that  Smart  was  not  to  deliver 
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the  horse  or  receive  the  money,  the  tacit  acquiescence  of  the  plaintiff  in 
the  sale  thus  made  would  preclude  him  from  setting  up  his  title  against 
such  purchaser,  and  would  amount  to  a  ratification  of  the  sale.  A  ver- 
dict was  returned  for  the  plaintiff,  which  the  defendant  moved  to  set  aside 
on  the  ground  of  newly  discovered  evidence.  The  new  evidence  was 
contained  in  the  deposition  of  one  Mallon,  who  testified  that  the  plaintiff 
told  him  that  he  had  authorized  Smart  to  sell  the  horse.  At  the  hearing 
on  the  motion  the  plaintiff  offered  depositions  to  prove  that  Mallon's 
reputation  for  veracity  was  bad. 

Farley,  in  support  of  the  motion,  cited  Gardner  v.  Mitchell,  6  Pick., 
114. 

Choate  and  Merriam,  contra,  cited  to  the  point  that  on  this  motion 
evidence  was  admissible  to  impeach  the  credit  of  the  witness. —  Williams 
v.  Baldwin,  18  Johns.  R„  489.  Pomroy  v.  Columbian  Insurance  Company, 
2  Cai?ies  R.,  260.  Ames  v.  Howard,  1  Sumner,  491,  and  to  the  point  that 
the  newly  discovered  evidence  was  cumulative,  and  therefore,  not  a 
ground  for  granting  a  new  trial. — The  People  v.  Superior  Court  of  JSew 
York,  10  Wendell,  289.  Jilsop  v.  Commercial  Insurance  Company,  1  Sum- 
ner, 475.  Pike  v.  Evans,  15  Johns.  R.,  210.  Smith  v.  Brush,  8  Johns.  R., 
65.  Vernon  v.  Hankey,  2  T.  R.,  113.  Steinbach  v.  Columbian  Ins.  Co.,  2 
Caines  R.,  133.     Sawyer  v.  Merrill,  10  Pick.,  18. 

Morton,  J.,  delivered  the  opinion  of  the  court,  and  in  conclusion 
remarked,  this  motion  is  addressed  to  the  discretion  of  the  court.  A 
very  learned  and  wise  English  judge  says,  "Such  applications  should  be 
cautiously  admitted,  as  it  would  be  a  great  inlet  to  perjury." — Vernon  v. 
Hankey,  2  T.  R.,  120.  The  former  trial  was  full  and  satisfactory,  the 
evidence  now  offered  is  in  itself  of  a  suspicious  character  and  comes 
under  suspicious  circumstances,  and  the  witness  is  shown  not  to  be  credi- 
ble. To  grant  a  new  trial,  therefore,  would  in  our  opinion  open  a  door 
for  the  introduction  of  perjury,  would,  unnecessarily,  give  the  party  an 
opportunity  to  take  a  chance  with  another  jury,  would  increase  the  ex- 
pense of  litigation,  and  might  possibly  endanger  the  justice  of  the 
cause. 

Judgment  on  verdict. 

The  court  will  award  a  new  trial  to  a  defendant  in  a  criminal  case 
where  incompetent  evidence  has  been  admitted,  though  it  may  be  satis- 
fied that  the  verdict  is  correct. — Peek  v.  The  State,  2  Humphreys'  Rep.,  p. 
78.     (1802.) 

In  petitions  for  new  trial,  founded  on  the  discovery  of  new  and  ma- 
terial testimony,  if  such  testimony,  in  the  opinion  of  the  court,  would 
not  materially  affect  the  result  of  another  trial,  a  new  trial  will  not  be 
granted. — Town  of  Middletown  v.  Adams,  13  Vermont  Reports,  p.  285. 
(1842. 

NOTICE. 

Vague  information  by  one  not  interested  in  the  land,  is  not  notice  to 
a  purchaser  that  another  claim  exists. — Miller  v.  Cresson,  5  Watts  Sr  Ser- 
geant's R.,  284.     (1844.) 
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NUISANCE. 


No  length  of  time  renders  a  nuisance  lawful,  or  estops  the  State 
from  abating  it,  and  punishing  the  person  who  creates  such  nuisance. 

A  much  shorter  period  will  suffice  to  establish  a  right  in  the  State 
to  the  use  of  the  land  of  an  individual  for  highway  purposes,  than  to 
show  that  a  private  person  has  a  right  to  the  estate  of  which  he  is  pos- 
sessed. 

Where  the  travelling  public  had  for  ten  years  actually  ceased  to 
use  a  portion  of  a  road  established  by  public  authority,  and  had  by  user 
acquired  a  right  to  a  portion  of  the  land  of  the  trustees  of  a  church  for 
highway  purposes,  instead  of  said  portion  of  old  road :  Held,  that  the 
acquisition  of  a  right  of  way  over  the  land  of  the  trustees  did  not  estop 
the  State  from  asserting  its  claim  to  the  old  road,  nor  shield  the  indi- 
vidual obstructing  it  from  punishment. — Elkinsv.  The  State,  3  Humphreys' 
Rep.,  p.  543.     (1842.) 

PARENT  AND  CHILD. 

Bill  by  a  son,  tenant  in  tail  in  remainder,  to  set  aside  a  lease  executed  to 
the  defendant  by  the  father  in  his  lifetime,  and  the  son,  within  a  few 
months  after  the  son's  attaining  his  full  age  ;  the  estate  having  been 
opened  on  that  occasion,  and  the  uses  of  the  recovery  declared  to  be 
to  such  uses  as  the  father  and  son  should  jointly  appoint,  and  in  de- 
fault of  appointment  to  those  to  which  the  estate  had  formerly  been 
settled,  dismissed,  no  case  of  undervalue,  or  undue  influence  exercised 
by  the  father  over  his  son,  the  plaintiff,  having  been  established. 

When  a  father  and  a  son  are  dealing  with  a  third  person,  there  is 
no  rule  which  requires  that  the  father  and  son  should  act  by  separate 
solicitors.  —  Cook  v.  Burtchall,  2  Drury  8f  Warren's  Rep.,  166.     (1843.) 

R.  W.,  being  tenant  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  his  daughters,  in  such  shares  as  he  should 
appoint,  and  in  default  of  appointment,  share  and  share  alike ;  if  only 
one  daughter,  to  her  in  fee ;  previous  to  the  marriage  of  his  only 
daughter  M.  with  G.  P.  W.,  articles  were  executed  which  recited  that 
M.  was  entitled  to  an  estate  in  fee,  expectant  upon  the  death  of  her  fa- 
ther without  other  issue,  which  it  was  agreed  should  be  settled  to  her 
separate  use,  if  she  should  ever  become  entitled  thereto,  and  that  of  her 
issue  ;  and  that  in  case  M.  should  die  in  the  lifetime  of  G.  P.  W.,  he 
should  receive  the  rents  for  his  life,  it  being  the  intention  of  the  parties 
that  .M.,  when  and  so  soon  as  she  should  be  entitled  to  the  lands,  should 
receive  the  rents  for  her  separate  use:  and  in  case  G.  P.  W.  should  sur- 
vive M.,  with  or  without  issue,  he  should  receive  the  rents  for  his  life  as 
aforesaid,  provided  the  said  M.  should  ever  become  entitled  thereto  as 
aforesaid,  but  not  otherwise;  and  G.  P.  W.  thereby  covenanted  by  a 
formal  deed  to  execute  these  limitations  within  six  months  after  the  cele- 
bration of  the  marriage.  R.  W.  survived  M.,  but  had  no  other  issue 
On  the  death  of  R.  W.,  G.  P.  W.  entered,  but  did  not  execute  any  deed 
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in  performance  of  his  covenant.  Held,  that  under  the  said  articles, 
C.  P.  W.  took  an  estate  for  life,  although  M.  never  became  entitled  to  the 
possession.  Held,  that  the  breach  of  covenant  committed  by  G.  P.  W. 
did  not  affect  the  estate  for  life  so  limited  to  him.  Principles  upon  which 
this  Court  acts  in  relation  to  dealings  between  a  father  and  a  son. —  Wal- 
lace v.  Wallace,  2  Drury  Sf  Warren's  Rep.,  452.     ( 1843.) 

PARTITION. 

A  parol  partition  of  lands,  followed  by  a  possession  and  occupation 
in  conformity  to  it  for  a  period  of  thirty  years,  is  valid  and  operative.— 
Gers  and  others  v.  Wheeler,  25  Wendell,  434.     (1842.) 

PARTNERSHIP. 

May  not  a  partnership,  as  to  third  persons,  arise  by  mere  operation 
of  law,  without  the  intention  of  the  several  parties  thereto  ? 

It  may.  But  the  actual  intention  of  the  parties  will  alone  constitute  a 
partnership  as  between  themselves.  A  mere  participation  in  the  profits 
will  not  make  the  parties  partners  inter  sese.  In  this  case,  Hazard  v. 
Hazard,  1  Story's  R.,  271,  (1842,)  His  Honor  Judge  Story  remarked: 
"Thus,  if  A.  and  B.  should  agree  to  carry  on  any  business  for  their  joint 
profit,  and  to  divide  the  profits  equally  between  them,  but  B.  should  bear 
all  the  losses,  and  should  agree,  that  there  should  be  no  partnership  be- 
tween them  ;  as  to  third  persons  dealing  with  the  firm,  they  would  be 
held  partners,  although,  inter  sese,  they  would  be  held  not  to  be  partners. 
This  distinction  is  often  taken  in  the  authorities.  It  was  very  fully  dis- 
cussed and  recognized  in  Carver  v.  Waugh,  2  H.  Bl.,  235  ;  Cheap  v.  Cra- 
mond,  4  Barn.  £f  Aid.,  663 ;  Peacock  v.  Peacock,  16  Ves.,  49.  Ex  parte 
Hamper,  17  Ves.,  404.  Ex  parte  Hodgkinson,  19  Ves.,  291 ;  Ex  parte  Long- 
dale,  18  Ves.,  300;  Tench  v.  Tench,  6  Madd.  R.,  145,  note ;  Hesketh  v. 
Blanchard,A  East.  R.,  144;  Muzzey  v.  Whitney,  10  Johns.  R.,  226  ;  Dob  v. 
Halsey,  16  Johns.  R.,  34. 

If  A.  agrees  to  give  B.  one-third  of  the  profits  of  a  particular  transac- 
tion in  business,  for  his  labor  and  services  therein,  that  may  make  both 
liable  to  third  persons  as  partners  ;  but  not  as  between  themselves.  This 
was  the  very  point  adjudged  in  Hesketh  v.  Blanchard,  4  East.,  144,  where 
Lord  Ellenborough  said  ;  "The  distinction  taken  in  Waugh  v.  Carter  and 
others,  applies  to  this  case.  Quoad  third  persons  it  was  a  partnership, 
for  the  plaintiff  was  to  share  half  the  profits.  But,  as  between  them- 
selves, it  was  only  an  agreement  for  so  much,  as  a  compensation  for  the 
plaintiff's  trouble  and  for  lending  R.  his  credit.  The  same  doctrine  was 
fully  recognized  in  Muzzey  v.  Whitney,  10  Johns.  R.,  226. 

It  is  not  necessary  in  the  present  case,  to  decide,  whether  Benjamin 
Hazard  was,  under  the  agreement,  a  partner  as  to  third  persons.  That 
question  may  be  left  for  decision,  until  it  shall  properly  arise  in  judg- 
ment. And  before  it  is  decided  it  might  be  necessary  to  examine  a  very 
nice  and  curious  class  of  cases,  standing,  certainly,  upon  a  very  thin  dis- 
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tinction,  if  it  is  a  clearly  discernible  distinction,  between  cases  of  part- 
nership, as  to  third  persons,  and  cases  of  mere  agency,  where  the  remu- 
neration is  to  be  by  a  portion  of  the  profits.  This  distinction  is  alluded 
to  by  Lord  Eldon,  in  Ex  parte  Hamper,  17  Ves.,  404,  and  by  Lord  Ch. 
Justice  Abbott  in  Cheap  v.  Cramond,  4  Barn.  6f  Aid.,  663,  670.  In  the 
latter  case,  the  Chief  Justice  said  ;  "Such  an  agreement  is  perfectly  dis- 
tinct from  the  cases,  put  in  the  argument  before  us,  of  remuneration  made 
to  a  traveller,  or  other  clerk  or  agent  (in  proportion  to  the  profits),  by  a 
portion  of  the  sums  received  by  the  master  or  principal,  in  lieu  of  a  fixed 
salary,  which  is  only  a  mode  of  payment  adopted  to  increase  or  secure 
exertion."  It  was  also  acted  upon  in  Muzzey  v.  Whitney,  10  Johns.  R., 
226  ;  Dry  v.  Boswell,  1  Camp.  R.,  329  ;  Wish  v.  Small,  1  Camp.  R.,  note, 
329 ;  Benjamin  v.  Porteus,  2  H.  Bl.,  590  ;  and  Wilkinson  v.  Frazier,  4 
Esp.,  182  j  and  Mair  v.  Glennie,  4  Maule  Sr  Selw.,  240,  244. 

Where    real  estate    is  purchased    for  partnership  purposes,  and  on 
partnership  account,  how  will  it  be  considered  in  equity  1 

It  will  be  considered  as  partnership  property,  no  matter  in  whose 
name  the  purchase  is  made,  or  whether  the  legal  title  be  in  one  or  in  all.— 
Hunt  4*  Co.  v.  Benson,  2  Humphreys''  Rep.,  p.  459.     (1842.) 

Hunt.  &  Co.,  by  the  terms  of  a  partnership  agreement,  were  to  fur- 
nish the  capital.  Benson  agreed  to  conduct  the  establishment,  to  be 
liable  for  half  the  expenses  and  losses,  and  pay  interest  on  half  the  capi- 
tal furnished  from  the  commencement  to  the  termination,  when  the  pro- 
fits were  to  be  equally  divided.  Held,  under  this  agreement,  1st,  That 
until  the  debts  of  the  partnership  were  paid  and  the  partnership  settled, 
each  partner  had  a  lien  on  all  the  partnership  property  as  his  indemnity 
against  the  joint  debts  and  his  security  for  the  ultimate  balance  due  him. 
2nd,  That  neither  partner  could,  without  the  consent  of  his  co-partner  or 
co-partners,  withdraw  any  portion  of  the  funds  of  the  concern  for  private 
purposes  (personal  expenses  excepted),  or  acquire  any  exclusive  right 
to  any  portion  of  the  stock  until  the  debtors  were  paid  and  the  partner- 
ship settled. 

Where  real  estate  is  purchased  and  paid  for  with  partnership  funds, 
such  payment  will  be  decisive,  in  the  absence  of  countervailing  circum 
stances  that  it  was  intended  to  be  held  as  partnership  property. 

If  one  partner  withdraw  the  funds  of  the  firm  under  such  circum- 
stances of  consent,  or  knowledge  and  acquiescence  on  the  part  of  the 
co-partners,  as  to  amount  to  a  contract  or  loan,  the  property  so  purchased 
will  not  belong  to  the  firm,  but  will  be  the  private  estate  of  the  person  so 
purchasing.  It  is  otherwise  if  the  circumstances  do  not  amount  to  a 
case  of  contract  or  loan,  although  the  partner  may  purchase  for  his  own 
use  and  take  title  in  his  own  name. 

Where  a  partner  withdraws  partnership  fund  and  appropriates  it  to 
private  purposes,  such  as  the  purchase  of  real  estate,  and  makes  in  the 
books  of  the  concern  full  and  fair  entries  thereof,  which  do  not  disguise 
the  transaction  and  furnish  to  the  co-partner  full  information  of  the  true 
state  of  the  facts,  the  consent  of  such  co-partner,  if  he  have  access  to 
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the  books,  to  the  withdrawal  and  appropriation  of  the  funds,  will  be  im- 
plied unless  he  make  objection  at  the  time.  His  consent,  however,  could 
not  be  implied  if  be  did  not  have  access  to  the  books,  as  where  he  resided 
a  thousand  miles  from  where  the  books  were  kept  and  the  transaction 
took  place. 

Meigs,  for  the  complainants,  cited  2  Washington,  C.  G.  Rep.,  441  ;  1 
Sumner,  173;  3  Kent's  Com..  52;  Collier  on  P.,  82,  96;  3  Kent,  36-7; 
Collier,  p.  65  ;  2  Story's  Eq.,  sec.  1243. 

Fogg,  for  defendant,  cited  Carey  on  Par.,  5  Law  Lib.,  67;'  1  Sumner's 
Rep.,  p.  180  ;  Goodwin  v.  Richardson,  11  Mass.  Rep.,  475  ;  2  Dessaussure, 
239;  Gow.  on  Part.  Ch.,  2;  5  Vesey,  189,  Smith  v.  Smith.  Ex  parte 
Young,  3  Ves.  Sr  Beames,  31.  Ex  parte  Smith,  1  Glyn  Sf  Jflmeson,!^  ;  2 
Ves.Sc  Beames,  210.  Ex  parte  Norris,  Collier  on  Part.,  565-6  ;  3  Dana's 
Rep.,  243  ;   I  J.  J.  Marshall,  506  ;  7  Cranch,  3  Paige's  Rep.,  566. 

Green,  J.,  delivered  the  opinion  of  the  Court ;  for  which,  see  2  Hum- 
phreys' Rep.,  p.  460,  and  subsequent  pages. 

A  partner,  without  a  stipulation  to  that  effect,  is  not  entitled  to  com- 
pensation for  any  services  in  conducting  the  trade,  or  settling  the  business 
of  the  co-partnership,  beyond  his  share  of  the  profits. — Anderson  v.  Tay- 
lor, 2  North  Carolina  Rep.,  p.  420.     (1843.) 

The  interest  of  each  partner  in  the  partnership  property  is  his  por- 
tion of  the  residuum  after  all  the  debts  and  liabilities  of  the  firm  are 
liquidated  and  discharged.  A  creditor  of  one  of  the  firm  may  attach 
their  goods  so  far  as  his  debtor  has  an  interest  in  them,  subject  to  the 
paramount  claims  of  the  creditors  of  the  firm. — Douglas  et  al.  v.  Wins- 
low,  20  Maine  Rep.,  p.  8.9.     (1843.) 

This  was  an  action  of  trespass  brought  by  the  plaintiffs  as  co-part- 
ners against  the  defendant,  a  deputy  sheriff,  for  taking  and  conveying 
away  a  certain  quantity  of  goods  belonging  to  their  co-partnership. 
The  writ  was  dated  October  10,  1837. 

The  defendant  first  attached  the  goods  in  dispute  by  virtue  of  a 
writ  in  favor  of  Jenness  &  March,  against  Thomas  G.  Brown,  one  of 
the  plaintiffs,  on  July  18th,  1837-  The  goods  then  attached  were  re- 
tained by  him,  and  were  attached  subsequently  on  Nov.  8th,  1837,  by 
virtue  of  a  writ  in  favor  of  Alfred  Willard  &  Co.,  against  Thomas  G. 
Brown  and  John  Douglas,  as  co-partners  under  the  name  of  Tho's  G. 
Brown  &  Co.  Judgment  was  obtained  on  these  suits,  and  the  execu- 
tions were  seasonably  placed  in  the  hands  of  a  deputy-sheriff,  by  whom 
the  property  attached  was  sold  and  the  proceeds  applied  to  the  payment 
of  the  last-mentioned  suit  against  the  firm  of*  T.  G.  Brown  &  Co. 

There  was  evidence  tending  to  show  the  existence  of  a  firm  as 
alleged  by  the  plaintiff,  but  this  point  was  rendered  immaterial  by  the 
decision. 

Upon  these  facts  being  proved  or  admitted,  Emery,  J.,  who  pre- 
sided at  the  trial,  ordered  a  nonsuit,  with  leave  for  the  plaintiff  to  set  it 
aside  upon  the  report  of  the  judge. 

J.  McDonald,  for  the   plaintiffs,  contended,  that  partnership  funds 
must  first  be  applied  to  the  payment  of  the  partnership  debts,  and  the 
creditor  of  one  of  the  firm  can  sell  only  the  interest  of  that  partner 
56 
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after  the  joint  debts  have  been  paid. — Church  v.  Knox,  2  Day,  514.  Prince 
v.  Jackson,  6  Mass.  R.,  242.  Fisk  v.  Herrick,  6  Mass.  P.,  271.  Wilson 
v.  Conine,  2  Johns.,  280.  Moody  v.  Payne,  2  Johns.  Ch.,  54-8.  ATrcoa;  v. 
Simmons,  4  Yeates,  477.  Gilman  v.  JV.  *#.  La^a"  Co.,  1  Pe^.  £/.  S.  72. ,  460. 
Harrison  v.  Sterry,  5  Cranch,  289.  Commercial  Bank  v.  Wilkins,  9 
Greenl.,  34. 

The  rights  of  partners  in  the  firm  property  are  different  from  those 
of  tenants  in  common  in  a  chattel. — Matter  of  Smith,  16  Johns.,  109. 
Partners  are  joint  tenants,  and  not  tenants  in  common. — 1  Jl/ao7. 
CA.,  93.  £2;  parte  Young,  2  Fes.  #  Beames,  242.  A  joint  tenancy 
cannot  be  served. — Shaw  v.  Hearsay,  5  iliass.  ii.,  521.  Hewes  v. 
Bajley,  20  Pick.,  98.  The  partnership  property  itself  cannot  be  at- 
tached to  answer  the  debt  of  one  member  of  the  firm.  All  that 
can  be  attached  is  that  quantum  of  interest  which  the  debtor  partner 
could  extract  out  of  the  concerns  of  the  partnership  after  all  the  claims 
against  the  firm  should  be  paid. — Button  v.  Morrison,  17  Ves.,  193.  The 
sheriff  can  sell  only  subject  to  the  debts  of  the  firm.  The  separate 
creditor  takes  as  the  debtor  himself  held  the  property,  subject  to  the 
rights  of  the  other  partners.  The  sheriff  cannot  seize  the  partnership 
effects  themselves,  for  the  other  partner  has  a  right  to  retain  them  for 
the  payment  of  the  partnership  debts. — Fox  v.  Hanbury,  Cowp.,  445. 
Taylor  v.  Field,  4  Ves.,  369.  Young  v.  Keighly,  15  Ves.,  559.  The 
sheriff  sells  only  the  interest  of  the  partner  in  the  partnership  property  ; 
but  neither  the  sheriff  nor  a  purchaser  has  a  right  to  the  possession  of 
the  property.  —  Cram  v.'  French,  1  Wend.,  311.  Dunham  v.  Murdoch,  2 
Wend.,  554.  The  King  v.  Sanderson,  1  Wight,  50.  Church  v.  Knox,  2 
Conn.  R.,  516.  The  levy  under  the  execution  only  gives  a  right  to  an 
account.  All  that  a  court  of  law  can  do  is  to  issue  execution  against 
the  interest  of  the  separate  partners,  and  not  against  the  effects  them- 
selves. This  interest  is  the  partner's  share  in  the  surplus  after  the  pay- 
ment of  partnership  debts. — Jficol  v.  Musford,  4  J.  C.,  522.  S.  C,  20 
Joh?is.,  611.  A  court  of  law  cannot  take  jurisdiction  of  accounts  be- 
tween partners. — Rogers  v.  Rogers,  1  Hall,  391.  .  The  remedy,  therefore, 
should  be  sought  in  a  court  of  equity.  The  original  seizure  of  the 
goods  on  a  writ  against  one  of  the  firm  was  tortious,  and  it  is  no  de- 
fence, that  having  wrongfully  taken  them,  they  were  after  the  com- 
mencement of  this  suit  taken  by  virtue  of  a  writ  against  the  firm. 

Trespass  maybe  maintained,  the  original  taking  having  been  wrong- 
ful.— Greene  v.  Morse,  5  Greenl.,  291.  Nelson  v.  Merriam,  4  Pick.,  249. 
Foss  v.  Stewart,  2  Shep.,  312.  Campbell  v.  Phelps,  1  Pick.,  62.  Agry  v. 
Young,  11  Mass.  11,220.  Root  v.  Chandler,  10  Wend.,  110.  Vail  v. 
Lewis,  4  Johns.,  450.     Phillips  v.  Hale,  8  Wend.,  610. 

The  plaintiffs  have  no  separate  interest  in  the  partnership  property 
until  it  is  relieved  from  partnership  liabilities.  They  are  the  mere  trust- 
ees for  those  who  have  claims  against  the  firm. 

Nonsuit  confirmed. 

The  opinion  of  the  Court  was  delivered  by  Weston,  C.  J. ;  for  which 
see  20  Maine  Rep.,  ^.91.     ' 
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Does  not  the  power  of    a  partner  to  bind  his  co-partner  cease  on 

the  dissolution  of  the  firm  ? 

It  does.  After  the  dissolution  of  a  partnership,  no  individual  of 
the  dissolved  firm  has  a  right  to  bind  another  member  by  endorsing  the 
firm  name,  though  it  be  for  the  purpose  of  renewing  the  existing  notes 
of  the  dissolved  firm. 

When  a  firm  is  dissolved,  each  member  of  the  dissolved  firm,  if  his 
power  be  not  restricted  by  the  terms  of  the  articles  of  dissolution,  may 
acknowledge  in  the  name  of  the  firm  all  just  accounts,  not  barred  by 
the  statute  of  limitations,  sign  and  receive  receipts  for  moneys  received 
and  paid  in  the  name  of  the  firm,  and  the  firm  will   be  bound  thereby. 

Where  the  members  of  a  dissolved  firm,  in  the  publication  of  no- 
tice of  the  dissolution,  used  the  following  language,  "Either  of  the 
parties  are  authorized  to  use  the  name  of  the  firm  in  liquidation  only  of 
past  business  :"  Held,  that  this  did  not  authorize  the  parties  to  renew  a 
note  given  by  the  firm  for  a  partnership  debt,  nor  confer  upon  any  of 
the  parties  power  which  they  did  not  possess  by  law. — Martin  v.  Kirk 
et  al.,  2  Humphreys'  Rep.,  p.  529.     (184.2.) 

Where  a  note  is  executed  by  one  partner  during  the  existence  of 
the  firm,  its  effect,  primri  facie,  is  to  bind  all  the  members,  and  this  prima 
facie  intendment  is  not  done  away  by  a  plea  that  the  note  was  executed 
by  one  of  the  partners  for  his  sole  and  individual  debt.  The  onus  of 
proof  of  the  consideration  of  a  promissory  note  cannot  be  thrown  on  the 
plaintiff  by  any  mode  of  pleading. — Jones  v.  Rives,  3  Alabama  N.  S. 
Rep.,  11.     (1842.) 

One  partner  has  no  power  to  bind  his  co-partner  by  deed,  unless  he 
be  expressly  empowered  to  do  so  by  deed,  and  that  power  cannot  be 
proved  by  parol. 

A  power  to  bind  a  co-partner  by  deed  is  not  a  stipulation  of  the 
partnership,  though  such  power  be  inserted  in  the  articles  of  partnership. 
It  simply  authorizes  the  use  of  each  other's  name  in  a  mode  and  to  an 
extent  not  authorized  by  the  laws  of  partnership. 

Where  partners  authorized  each  other  by  a  clause  in  the  deed  of  part- 
nership to  bind  each  by  deed,  and  the  partnership  expired  by  its  own 
limitation,  and  thereupon,  by  written  agreement,  it  was  continued  for 
the  purpose  of  winding  up  the  business:  Held,  that  such  continuation 
did  not  carry  with  it  the  power  to  bind  by  deed,  and  that  a  mortgage  on 
the  real  estate,  executed  by  one  of  the  firm  for  the  purpose  of  securing 
a  partnership  liability,  did  not  bind  the  other  members  of  the  firm. — Na- 
pier v.  Catron  el  al.,  2  Humphreys'  Rep.,  p.  534.     (1842.) 

A  note  given  by  one  partner,  after  dissolution,  for  a  debt  of  the 
firm,  is  not  an  extinguishment  or  satisfaction  of  the  original  debt,  so  as 
to  discharge  the  other  partner,  unless  such  was  the  agreement  when  the 
note  was  given  ;  and  this  is  a  fact  for  the  determination  of  a  jury. — 
Mason  v.  Wickersham,  4  Watts  #  Sergeant's  Rep.,  p.  100.     (1843.) 

One  partner  cannot  bind  his  co-partner  by  any  contract,  unless  it  is 

in  some  way  connected  with  the  partnership  business,  or  unless  the  act 

e  adopted  and  recognized  by  the  co-partner,  or  unless  it  be  a  bill,  or 
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the  endorsement  of  a  note,  which  the  party  taking  it  had  good  reason  to 
heiieve  was  authorized  by  the  firm. — Long  v.  Carter,  3  North  Carolina 
Rep.,  p.  238.     (1843.) 

LIABILITY    OF    PARTNERS    FOR    ADVANCES    TO    BE    MADE. 

Bank  of  Scotland  v.  Christie,  8  Clark  4*  Finnelly,  214.  (1842.)  In 
this  case  the  firm  consisted  of  three  partners,  who  gave  a  joint  security 
to  the  Bank  for  advances  to  be  made  to  them  on  a  cash  account,  and 
one  of  the  partners  died.  At  the  time,  of  his  decease  the  firm  stood  in- 
debted to  the  Bank,  but  at  one  particular  time  afterwards  was  balanced 
by  payments  made  to  the  Bank.  Held,  that  the  estate  of  the  deceased 
partner  was  discharged. 

PARTNER DEATH    OF. 

The  death  of  one  partner  does  not  discharge  the  firm  from  subsist- 
ing contracts  with  an  agent  of  the  firm  for  a  period  of  time  not  expired  ; 
and  if  he  be  dismissed  without  cause  before  the  death  of  the  partner, 
the  survivors  are  liable  for  his  wages  during  the  period  contracted  for 
— Fereira  v.  Sayres,  5  Watts  &  Sergeant's  R.,  210.     (1844.) 

PATENT  RIGHTS. 

Relief  will  be  afforded,  in  a  Court  of  Equity,  against  the  payment 
of  notes  given  for  a  void  patent  right.  Money  paid  on  such  notes,  may, 
on  the  ground  of  failure  of  consideration,  be  recovered  back.  An  in- 
junction will  be  allowed  against  the  collection  of  such  notes  as  may  be 
outstanding  and  in  the  hands  of  the  vendors  of  the  patent  right. — Durst 
v.  Crockway  fy  others,  11  Ohio  R.,  462.     (1843) 

This  is  a  bill  in  chancery  from  Pickaway  county. 

On  the  third  of  March,  1837,  the  complainant  executed  to  the  de- 
fendants four  several  promissory  notes  for  $375  each :  payable,with  in- 
terest, on  the  first  of  March,.  1838,  1839,  1840,  1841,  in  consideration  of 
certain  patent  rights  assigned  to  him.  At  the  time  he  executed  the 
notes,  complainant  received  an  assignment  in  these  words  :  "  This  inden- 
ture, made  this  third  day  of  March,  A.D.  1837,  between  R.  J.  Brockway, 
H.  Baldwin,  W.  D.  Herrick,  and  E.  Webb,  parties  of  the  first  part,  and 
William  P.  Darst,  of  the  second  part — Witnesseth  :  That  the  parties  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  fifteen  hundred  dol- 
lars, to  them  in  hand  paid  by  the  said  parties  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have,  and  by  these  presents  do 
grant,  bargain,  and  sell  unto  the  party  of  the  second  part,  his  heirs  and 
assigns,  the  use  of  the  American  Cement,  as  patented  to  Obadiah  Parker, 
for  making  cisterns,  and  as  patented  to  Samuel  Booth,  for  making  cis- 
terns, and  as  patented  to  Horace  J.  Shumway,  for  making  cisterns,  cider 
vats,  tanners'  vats,  vaults,  and  reservoirs  of  all  kinds,  for  the  purpose  of 
holding  large  quantities  of  water  or  liquors:  Also,  the  right  of  selling  or 
of  any  way  disposing  of  the  right  to  use  said  cement,  under,  and  by  virtue 
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of  either  of  the  above  patents,  as  described  in  the  counties  of  Putnam, 
Peoria,  Fulton,  Schuyler,  Iroquois,  McLean,  Champaign,  Macon,  Vermil- 
lion, Edgar,  Clark,  Coles,  and  Shelby,  in  the  State  of  Illinois,  as  per 
Mitchell's  pocket  map  of  1835,  as  fully  as  we  can  own  the  same. 

Signed,  sealed,  and  delivered  in  presence  of  S.  A.  Moore. 

R.  J.  Brockway,  (Seal.) 
H.  Baldwin,   (Seal.) 
W.  D.  Herrick,  (Seal) 
E.  Webb,   (Seal.) 

By  their  agent  R.  J.  Brockway." 

The  bill  alleges,  that,  at  the  time  the  notes  were  executed,  the  de- 
fendants represented  that  valid  and  legal  patents  had  been  granted  to  the 
several  individuals  named  as  patentees,  securing  to  them  under,  and  in 
pursuance  of  the  laws  of  the  United  States,  the  right  to  use  and  vend  to 
others  to  be  used,  the  article  called  American  Cement,  as  described  in 
their  respective  patents.  It  avers  that  no  valid  patents  were,  in  fact, 
issued  ;  but,  on  the  contrary,  the  patents  claimed  by  the  defendants  were 
void. 

The  bill  sets  forth  that  two  of  the  notes,  given  on  the  purchase  of 
the  patent  rights,  were  assigned  by  defendants,  and  complainant  has  been 
compelled  to  pay  the  amount  thereof  to  the  assignee.  The  prayer  is, 
that  the  notes,  still  held  by  defendants,  may  be  given  up  and  cancelled, 
that  the  money  already  paid  by  complainant  may  be  refunded,  and  for 
general  relief.  The  defendants,  in  their  answer,  deny  that  any  represen- 
tations were  made  at  the  time  the  notes  were  given ;  other  than  are  con- 
tained in  the  instrument  of  assignment,  by  them  executed.  They  insist 
that  legal  and  valid  patents  were  issued,  under  the  laws  of  the  United 
States,  to  Samuel  Booth,  Obadiah  Parker,  and  Horace  J.  Shumway,  copies 
of  which  they  set  forth,  viz.  : — 

First.  Patent  to  Samuel  Booth,  August  20,  1833,  for  "  a  new  and 
useful  improvement  in  constructing  the  Water  Cistern." 

Second.  Patent  to  Horace  J.  Shumway,  dated  November  19,  1833, 
for  "  a  new  and  useful  improvement  in  making  water  cisterns,  cider  vats 
or  cisterns,  salt  vats  or  reservoirs,  fishponds,  tanners'  vats,  and  such  other 
cisterns,  vats,  vaults,  reservoirs,  &c,  as  may  be  necessary  for  holding 
large  quantities  of  liquid." 

Third.  Patent  to  Obadiah  Parker,  September  15,  1834-,  for  "  a  new 
and  useful  improvement  on  Samuel  Booth's  patent  for  constructing  water 
cisterns." 

To  these  patent  rights  for  the  territory,  sold  to  complainant,  the  de- 
fendants claim  title  by  various  assignments  set  forth  in  their  answer. 

Much  testimony  was  taken  in  reference  to  the  use  and  novelty,  and 
other  merits  of  the  pretended  inventions,  the  material  parts  whereof  are 
stated  in  the  opinion  of  the  court. 

H.  H.  Hunter  and  H.  Stanbery,  for  complainant. 

The  patent  rights  sold  by  defendants  to  the  complainant,  are  void — 

First.  Because  the  cement  was  previously  known  and  in  use  for 
the  same  purposes. 

Second.      Because  the  cement    had  been  previously  known,    and 
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described  in  various  prints  and  public  works,  before  the  issuing  of  the 
patents. 

Third.  Because  various  things  are  included  in  the  specifications 
which  were  not  discovered  nor  first  applied  to  use  by  the  patentees. 

Fourth.  Because  the  pretended  discoveries  were  neither  new  nor 
useful,  but  were  frivolous. — Evans  v.  Eaton,  7  Wheat.  Rep.,  356.  5  Cond. 
Rep.,  307.  Phillips  on  Patents,  272.  Lowell  v.  Lewis,  1  Mason's  Rep., 
189.  5  Conn.  Rep.,  307  ;  and  the  patents  being  void,  the  consideration 
for  complainant's  notes  has  failed,  and  he  is  entitled  to  relief  against  them. 
— Jones  et  al.  v.  Ryde,  5  Taunt.,  486.  Fuller  et  al.  v.  Siiti'h  et  al.,  21  Eng. 
Com.  Law  Rep.,  379.  Wilkinson  et  al.  v.  Johnson  et  al.,  10  Eng.  Com. 
Law  Rep.,  140-  Ilayne  v.  Maltby,  3  Term  Rep.,  438.  Earle  v.  Page,  6 
N.H.  Rep.,  477.  The  complainant  is  not  precluded  by  the  clause  in  the 
assignment,  professing  to  limit  the  title  sold  to  the  extent  possessed  by 
the  defendants,  because,  if  that  clause  be  not  fraudulent,  yet  patent 
rights  are  chattels,  and  every  vendor  of  a  chattel  does  warrant  his  own 
title. 

Joseph  Olds  and  B.  F.  Leonard,  for  defendants,  insisted  that  the 
patents  were  valid. —  1  Sumner's  Rep.,  485.  The  complainant  acquired 
by  the  assignment  a  good  title  to  the  rights  intended  to  be  sold,  and  had 
a  fair  consideration  for  his  notes.  But  were  they  invalid,  the  proofs 
show  no  cause  of  fraud,  but  only  of  mutual  ignorance  and  mistake  in 
both  parties,  against  which  equity  will  furnish  no  relief.  The  complain- 
ant having  given  his  negotiable  notes,  which  were  in  fact  negotiated 
and  put  off,  the  case  becomes  in  the  nature  of  an  executed  contract. 

There  was  neither  fraud  nor  warranty  by  defendants,  and  where,  on 
a  sale  without  fraud  or  warranty,  money  is  paid,  it  cannot,  on  the  ground 
of  failure  of  consideration,  be  recovered  back. 

They  cited  Seixas  v.  Wood,  2  Caines*  Rep.,  48,  and  cases  there  cited; 
Chandler  v.  Lopus,  Cro.  Jac,  4.  Bree  v.  Holbeck,  Douglass,  655.  Taylor 
v.  Hare,  4  Bos.  6f  PuL,  260.  1  Mass.  Rep.,  65.  Whatever  defects  might 
have  existed  in  the  patents,  they  may  be  cured  under  the  act  of  Congress 
passed  March  3d,  1837.— 4  Story's  U.  S.  Laws,  2549. 

Birchard,  J.  The  questions  involved  in  this  case,  are  not  without  dif- 
ficulty. Although  the  legal  principles  embraced  in  the  inquiry  may  not 
seem  either  numerous  or  difficult,  they  still  are  questions  not  very  com- 
mon to  the  courts  of  this  State  ;  and  their  proper  application  to  any  given 
state  of  facts  is  far  less  familiar  than  principles  which,  in  themselves,  are 
equally  difficult,  but  of  more  frequent  use. 

As  to  what  is  the  law  of  patents,  we  have  safe  guides  in  the  nume- 
rous decisions  of  the  Courts  of  the  United  States  ;  and  for  the  purpose  of 
applying  the  proof  in  the  case,  with  propriety,  it  may  be  well  to  bear  in 
mind,  that  the  following  leading-  principles  have  been  authoritatively  set- 
tled in  construing  the  Act  of  Congress,  under  which  these  three  patents 
were  granted. 

First.  A  patent  will  be  void  if  the  thing  patented  had  been  in  use, 
or  had  been  described  anterior  to  the  supposed  discovery. 

Second.      !f  it  includes  things  both  new  and  old. 

Third.     If  it  be  for  a  mere  change  of  former  proportions 
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Fourth.     If  it  be  for  an  effect  only. 

Fifth.  If  the  same  effects  were  all  produced  by  the  application  of 
machinery  in  separate  parts,  and  the  party  merely  combined  them  to- 
gether, or  added  a  new. 

Sixth.  If  it  be  frivolous,  or  inapplicable  to  any  beneficial  use  in 
society.  • 

Seventh.  If  it  be  for  an  improvement,  the  specification  must  state 
specifically,  in  what  it  consists,  and  be  limited  to  that ;  for  if  it  be  obscure 
or  doubtful,  so  that  the  court  cannot  say  which  is  the  particular  improve- 
ment, and  to  what  it  is  limited,  it  is  void  for  ambiguity. 

Eighth.     If  it  be  for  making  an  old  thing  out  of  new  materials. 

Trying  the  patents  before  us  by  these  rules,  the  first  in  order  of  time, 
is  to  S.  Booth,  dated  August  20th,  1833,  "for  an  improvement  in  con- 
structing the  water  cistern." 

After  specifying  his  improvement  in  terms,  by  describing  things, 
which,  as  he  claims,  are  both  old  and  new,  he  gives  this  limit  to  his 
claim,  viz. :  "  The  before  described  mode  of  constructing  a  hydraulic 
cement  cistern,  upon  a  rough  wooden  stock  set  up  in  the  pit,  without 
head  or  hoop,  or  being  jointed,  depending  entirely  upon  the  cement  alone 
to  hold  the  water."  The  whole  specification  describes  at  length,  and 
minutely,  the  digging  of  a  pit,  and  setting  up  staves  loosely,  and  the 
filling  them  back  with  earth,  laying  a  brick  bottom,  and  covering  the 
whole  with  cement. 

Now,  so  far  as  the  cement,  as  a  material  of  construction,  is  concerned, 
or  the  digging  of  the  pit,  or  the  plastering  on  wood,  or  the  making  of  a 
cistern  of  water-lime,  or  the  dependence  upon  the  water-lime  alone,  to  hold 
the  water  is  concerned,  the  proof  is  clear,  that  all  this  was  before  known. 
There  is  here  no  new  discovery. 

Is  there  anything  new  in  putting  up  the  walls  of  these  cisterns  of 
wood  1  The  proof  shows,  that  walls  had,  before  the  date  of  this  alleged 
discovery,  been  constructed  in  this  precise  form  of  brick  and  other  mate- 
rials ;  and  that  this  improvement,  that  is,  the  pretended  new  part  of  it, 
consists  merely  in  the  substitution  of  one  material  for  another,  which  is 
not  patentable.  In  a  letter  published  in  the  Utica  Almanac,  August  15, 
1820,  the  writer  describes  the  water-lime,  and  among  other  things,  says, 
"That  Judge  Wright  and  Doctor  Barrow,  think,  That  as  it  will  adhere 
to  shingles  and  boards,  as  firmly  as  to  stone,  it  may  constitute  a  cover- 
ing for  houses,  impenetrable  to  rain,  &c-  That  it  will  prove  useful  in 
forming  floors  for  dairies,  cellars,  kitchens,  &c,  and  in  the  construction 
of  cisterns  for  holding  water."  It  will  be  difficult  for  an  ingenious  mind, 
after  reading  this,  to  point  to  a  new  principle  in  this  patent,  which  had 
not  been  before  described  or  known,  or  to  say  in  what  his  improvement 
consists.     It  covers  too  much. 

The  patentee  may  not  have  been  aware  of  it,  but  still  he  was  not,  as 
he  supposed,  the  discoverer  of  anything  that  he  claims.  We  are  unani- 
mously of  opinion  that  this  patent  is  void. 

The  next  in  order,  is  H.  J.  Shumway's  patent,  dated  November  19th, 
1833,  for  "a  new  and  useful  improvement  in  making  water  cisterns,  cider 
vats,"  &c.  After  giving  his  specifications  at  length,  he  sums  up  his  in- 
vention, and  thereby  restricts  his  claims,  as  follows: 
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First.  For  plastering  on  earthy  walls,  instead  of  stone,  brick,  or  wood, 
as  heretofore  or  now  practised,  and  building  water  cisterns,  which  water 
may  pass  through,  and  be, fitted  to  all  uses. 

Second.  For  applying  the  said  cement  to  the  constructing  and  build- 
ing of  cider  cisterns,  or  vaults,  tanners'  vats,  salt  vats,  fish  ponds,  and 
other  vaults  and  reservoirs  for  holding  large  quantities  of  liquids,  for 
which  said  cement  has  not  been  used  or  known. 

Third.  For  the  use  of  gravel,  to  stiffen  or  harden  the  mortar,  which 
has  not  been  heretofore  used  in  the  manner  above  specified,  or  in  any 
other,  to  form  a  cement,  or  to  stiffen  the  mortar. 

Now,  all  of  those  things  are  included  in  the  patent,  and  claimed  to 
be  Shumway's  new  discovery. 

The  right  must  be  maintained  to  the  whole,  or  his  patent  covers  too 
much,  and  is  void.  On  this  point,  the  evidence  does  not  leave  us  in 
doubt.  His  claim  for  plastering  on  earthy  walls,  was  not  new,  nor  a  dis- 
covery by  him.  Joseph  A.  Roof  testifies,  that  he  had  a  cistern  con- 
structed in  1828,  at  Hagerstown,  and  the  plastering  was  on  an  earthy  sur- 
face ;  other  witnesses  corroborated  him,  establishing  this  fact.  This, 
therefore,  vitiates  the  whole  patent. 

But  his  second  ground  of  claim  is  not  less  vicious;  for  he  does  not 
attempt  to  set  forth  how  he  will  apply  his  cement  to  cider  cisterns,  and 
the  other  vessels  named,  so  that  the  court,  or  a  mechanic,  or  the  public, 
could  by  possibility,  form  any  judgment  whatever,  whether  it  be  new  or 
old. 

Now,  it  is  well  known  that  water-lime  has  been  applied  to  the  con- 
struction of  vats  and  cisterns  for  centuries.  That  its  application  in  this 
manner  was  known  to  the  Eastern  nations,  before  the  discovery  of 
Columbus  ;  and,  for  aught  we  know,  they  may  have  made  use  of  them 
for  holding  lar<je  quantities  of  various  kinds  of  liquids,  precisely  in  the 
manner  intended  by  the  patentee.  Mr.  Shumway  should  have  stated  par- 
ticularly his  manner  of  using  this  cement,  in  order  to  enable  the  public 
to  determine  the  novelty  of  his  supposed  discovery,  and  to  use  what  was 
before  known  without  coming  in  conflict  with  his  invention  ;  and,  also,  to 
enable  courts  and  juries  to  judge  whether  he  had  embraced  that  to  which 
he  had  no  exclusive  claim.  His  specification  is  silent  upon  this  point. 
This  silence  is  fatal  to  the  patent.  It  is  probable  that  a  minute  descrip- 
tion would  have  been  equally  fatal,  by  showing  that  no  part  of  this  claim 
was  new. 

His  third  claim  is  for  the  discovery  of  the  use  of  gravel  to  stiffen 
the  mortar,  which  the  specification  describes  thus:  "If  by  means  of 
springs  or  other  causes,  greater  consistency  of  mortar  is  required  than 
can  be  easily  obtained  by  the  mixture  of  water-lime,  sand  and  water, 
gravel  may  be  used,  either  mixed  with  the  mortar,  or  sprinkled  on,  after 
having  been  plastered."  Were  this  not  a  false  claim,  it  would  be  diffi- 
cult for  a  court  to  tell,  from  the  description,  wherein  this  mode  differs 
from  the  common  mode  of  stiffening  mortar  by  the  use  of  sand  and 
gravel,  familiarly  known  to  every  mason,  who  has  lived  within  the  last 
century  ;  and  this  ambiguity  also  renders  void  this  patent. 
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The  third  and  last  patent,  is  Obadiah  Parker's,  dated  September  15, 
i834,  for  a  new  and  useful  improvement  on  Samuel  Booth's  patent,  first 
above  mentioned.  After  specifying  what  his  improvement  is,  he  sums 
up  and  limits  his  patent  in  these  words:  "In  forming  and  making  the 
cistern  of  hydraulic  cement,  without  having  any  wood  or  perishable 
matter  left  about  it,  and  in  the  manner  above  specified,  by  the  means  of 
moulds  for  the  body  and  top,  thereby  making  a  more  firm  and  perfect 
cistern,  it  being  a  complete  jar;  also,  in  making  it  above  ground,  and  as 
an  improvement  on  said  Booth's  patent." 

The  specification  is  lengthy,  but  its  substance  may  be  abbreviated. 
It  consists,  if  the  cistern  is  to  be  situated  below  the  earth's  surface,  of 
plastering  on  the  outside  of  a  mould  placed  in  the  pit,  so  as  to  form  the 
circumference  of  the  cistern,  and  then  filled  back  with  earth,  and  remov- 
ing the  mould.  If  to  be  constructed  above  ground,  by  using  a  mould, 
which,  when  the  mortar  is  hard,  is  to  be  removed. 

That  this  invention  is  not  new,  is  shown  by  the  testimony  of  George 
Olden,  who  knew  water-lime,  prior  to  1834,  to  have  been  used  in  con- 
structing cisterns,  both  above  and  below  ground,  for  plastering  houses, 
making  tombstones,  and  Dr.  George  Boerstler  has  seen  it  used  in  like 
manner,  and  for  troughs,  trunks  of  mills,  &c.  But  these  witnesses  have 
seen  it  used  upon  brick,  plank,  or  stone,  without  the  perishable  matter 
about  it,  so  that  it  would,  perhaps,  be  difficult  to  say  from  this  testimony 
alone,  that  Parker  had  not  made  a  new  discovery  in  ascertaining  that  the 
cement  alone  might  be  depended  on  for  forming  the  walls  of  the  cistern. 
But  when  we  look  back  at  Booth's  patent,  which  is  prior  in  time,  we  find 
him  claiming1,  also,  this  identical  principle.  It  is  described  in  Booth's 
patent,  though  not  claimed,  so  as  to  be  included  in  it,  although  Parker 
disclaims  anything  which  was  patented  to  Booth,  the  fact  is  fatal  to  his 
patent,  for  he  could  not  claim  to  be  the  discoverer  of  what  was  before 
known  or  described.  It  is  not  a  more  firm  or  perfect  system  than  Booth's, 
when  his  wood  has  rotted  away.  And  were  it  not  that  Parker  proposes 
to  remove  his  wooden  mould  before  rotting,  and  Booth  proposes  to 
remove  it  by  rotting,  the  difference  between  their  cisterns,  when  con- 
structed below  ground,  would  be  simply  this  :  The  one  builds  his  cistern 
within  his  mould,  the  other  without  it — which,  in  point  of  principle,  looks 
very  like  a  frivolous  matter. 

Were  this,  however,  insufficient  to  show  the  invalidity  of  the  patent, 
there  is  in  the  last  clause  an  exclusive  claim  set  up  to  the  right  of  making 
cisterns  above  ground.  This  he  is  not  entitled  to,  if,  as  we  are  bound, 
we  believe  the  witnesses  who  had  years  before  seen  them  erected  above 
the  surface. 

He  claimed  too  much  when  he  sought  to  appropriate  that  locality  to 
himself,  and  was  guilty  of  false  suggestion.  Then,  if  there  be  anything 
new  in  the  whole  matter,  it  is  mixed  up  promiscuously  with  the  old, 
rendering  the  patent  void  for  ambiguity,  and  void  because  it  includes 
more  than  the  discovery.  The  patents  being  disposed  of,  the  question 
turns  upon  complainant's  right  to  the  relief  sought.  We  are  of  opinion 
that  the  right  is  clear  The  notes  given  were  negotiable,  the  considera- 
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tion  failed,  and  though  there  may  have  been  no  fraud,  in  fact,  there  was 
in  legal  contemplation  a  fraud  committed,  where  rights  in  patents 
obtained  upon  a  false  suggestion  were  sold  and  transferred  for  a  valuable 
consideration,  to  a  person,  without  knowledge  of  the  facts.  The  notes, 
also,  were  liable  to  be  so  negotiated,  as  to  defeat  all  just  equities,  and 
bar  a  defence  at  law.  Under  such  circumstances,  a  resort  to  a  court  of 
equity,  without  waiting  a  suit  at  law,  or,  for  the  notes  to  be  passed  to 
bona  fide  holders,  was  justifiable.  Having  acquired  jurisdiction  for  a 
lawful  purpose,  a  court  of  equity  will  retain  the  cause,  and  do  full  justice 
between  the  parties.  Some  of  the  negotiable  notes  were  assigned  before 
they  became  due,  and  before  the  institution  of  this  suit,  to  innocent  pur- 
chasers, and  have  been  paid  by  complainant,  to  the  holders,  since  the 
suit  was  commenced.  It  is  urged  that  a  recovery  back  should  not  be 
had.  We  think  the  authorities  are  otherwise.  It  is  a  general  principle, 
that  when  money,  or  other  valuable,  has  been  paid  on  a  consideration 
which  has  entirely  failed,  it  may  be  recovered  back.  That,  in  sales  oi 
personal  property,  there  is  an  implied  warranty  that  the  vendor  has  title 
to  the  property.  Here,  then,  the  defendant  undertook  to  sell  rights,  as 
conferred  by  patents.  A  patent,  if  valid,  confers  an  exclusive  right  to 
use,  vend,  &c,  and  the  dealers  in  such  property  (unless  expressly  stipu- 
lating to  the  contrary),  ought  ever  to  be  held  to  the  same  implications 
which  the  law  raises  against  the  vendor  of  any  species  of  personal  pro- 
perty. 

Decree  of  Complainant. 

PATENT  FOR  LAND. 

A  patent  enures  to  the  benefit  of  him  who  has  the  title,  though 
issued  to  another.  If  a  man  wrongfully  obtain  a  patent  for  land,  and 
pay  the  taxes,  the  real  owner  may  recover  it  from  him  without  reimburs- 
ing to  him  the  costs  of  patenting  and  the  taxes.  —  Urket  v.  Coryell,  5 
Watts  8f  Sergeant's  It,  60. 

PAYMENT. 

When  a  legacy  is  directed  to  accumulate  for  a  certain  period,  or 
where  the  payment  is  postponed,  the  legatee,  if  he  have  an  absolute  in- 
defeasible interest,  is  not  bound  to  wait  until  the  expiration  of  that  period, 
but  may  require  payment  the  moment  he  is  competent  to  give  a  valid 
discharge. —  Saunders  v.  Vautier,  4  Beavan's  Rep.,  115.   (1843.) 

Where  money  is  paid,  the  right  of  appropriation  belongs  to  the 
debtor  ;  but  if  he  makes  no  appropriation,  it  belongs  to  the  creditor  to 
determine  to  what  debt  a  payment  shall  be  applied,  to  be  exercised  with- 
in a  reasonable  time  after  payment. 

If  the  creditor  holds  two  notes,  and  an  unappropriated  payment  is 
made  amounting  to  enough  to  pay  one  of  them,  his  bringing  a  suit  on 
one  of  the  notes  is  an  election  to  appropriate  the  money  to  the  payment 
of  the  other  —Starrett  v.  Barber,  20  Maine  Rep.,  457,     (1843  ) 


PAYMENT — PERJURY.  4-51 

By  the  law  of  New  York  a  promissory  note,  executed  by  one  of  two 
or  more  joint  debtors  for  a  book  account,  against  the  whole,  will  not 
operate  as  payment,  unless  there  be  an  express  stipulation  to  that  effect. 
— Rosseau  Sf  Warren  v.  Cvll  etal.,  14  Vermont  Rep.,  83.     (184-3.) 

An  arrangement  to  take  a  claim  against  a  third  person  and  apply  it 
upon  a  precedent  debt  due  from  the  assignor  to  the  assignee,  will  not 
operate  as  an  absolute  payment,  unless  there  be  an  express  agreement 
that  it  shall  so  operate. 4  richer  v.  Zeh,  5  IIUPs  Rep.,  200.     (f844.) 

Where  the  sum  to  be  paid  out  of  court  amounts  to  11/.,  it  will  not 
be  ordered  to  be  paid  to  the  solicitor. — Hawkins  v.  Dodd,  1  HaWs  Rep. 
146.     (1843.) 

The  lapse  of  a  period  of  less  than  twenty  years  from  the  time  a 
bond  falls  due,  affords  no  presumption  of  payment,  unless  coupled 
with  other  circumstances  to  justify  it. — Clapier  v.  Mawpay,  2  Miles' s 
Rep.,  137.     (1842.) 


PAYMENT    WITH    LEAVE. 

Generally  speaking,  the  plea  of  payment  admits  the  cause  of  action, 
and  supersedes  the  production  of  proof  of  it.  The  only  exception  is  in 
the  case  of  a  bond  of  which  profert  has  been  made  and  oyer  demanded, 
which  must  be  produced  to  show  there  is  no  variance. — Gillinger  v.  Kulp, 
5  Watts  Sf  Sergeant's  Rep.,  264.     ( 1844.) 


PERJURY. 

An  indictment  for  perjury  stating  that  the  traverser  "  did  mali- 
ciously depose  and  swear,"  &c,  and  concluding  that  so  the  said  tra- 
verser "  falsely,  maliciously,  and  wickedly,  in  a  manner  and  form  afore- 
said," did  commit  perjury,  is  bad. 

Rex  v.  Tierney,  3  Jebtfs  Eng.  Crown  Cases,  178.  (1842.) — The  tra- 
verser was  tried  at  a  commission  of  Oyer  and  Terminer  for  Dublin,  in 
1836,  before  Moore,  J.,  and  Johnson,  J.,  upon  an  indictment  for  perjury 
alleged  to  have  been  committed  in  an  affidavit  sworn  by  him  in  a  cause 
in  the  King's  Bench.  There  were  two  counts  in  the  indictment,  and  in 
each  count,  after  the  usual  statements  and  inducement,  it  was  alleged, 
"  That  the  said  Patrick  Tierney  being  sworn  as  aforesaid,  not  having  the 
fear  of  God,  &c,  did  then  and  there,  &c,  maliciously  depose  and  swear 
amongst  other  things,"  &c,  (here  followed  the  affidavit  upon  which  the 
assignments  of  perjury  were  founded,  and  after  these  assignments  each 
count  concluded.)  And  so  the  jurors  aforesaid  upon  their  oath  aforesaid, 
do  say  and  present,  that  the  said  Patrick  Tierney,  on,  &c,  &c,  falsely, 
maliciously,  and  wickedly  in  manner  and  form  aforesaid,  did  commit 
wilful  and  corrupt  perjury.  To  this  indictment  counsel  for  the  traverser 
objected  on  the  following  grounds. 

That  the  offence  as  charged  in  the  indictment  was  not  perjury. 
That  the  statement  that  he  did  "  maliciously  depose  and  swear"  was  in- 
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sufficient  to  sustain  it,  and  that  the  conclusion  of  law  at  the  end  of  each 
count  was  immaterial,  and  did  not  aid  it.  Counsel  referred  to  Rex  v. 
Cox,  1  Leach,  71.  The  noteto  Hex  v.  Davis,  1  Leach,  494.  Rex  v.  Stevens, 
5  B.  &  C,  246.    1 1  Eng.  Com.  Law,  216,  and  2  Chit.  C.  L.,  312. 

Eleven  Judges  (Torrcns,  J.,  being  absent),  unanimously  held  that 
the  indictment  was  bad,  and  that  the  judgment  ought  to  be  arrested. 

PHYSICIANS  AND  SURGEONS. 

A  physician  may  maintain  an  action  for  medical  attendance  rendered 
by  him  although  he  has  neglected  to  deposite  a  copy  of  his  license  in  the 
clerk's  office  of  the  county  of  which  he  is  a  resident. — Finch  v.  Gridley's 
Executors,  25  Wendell,  469.     (1842.) 


PLEADING. 

A  party  who  claims  under  an  instrument  which  appears  on  its  face 
to  have  been  altered,  is  bound  to  explain  the  alteration ;  but  not  so 
when  the  alteration  is  averred  by  the  opposite  party,  and  it  does  not  ap- 
pear upon  the  face  of  the  instrument. —  United  States  v.  Linn  et  al.,  1 
Howard's  R,  104.     (1843.) 

The  implied  promise  of  a  principal  to  indemnify  his  sureties  is  re- 
garded as  made  to  them  jointly  and  severally  ;  and  when  they  jointly 
pay  money  for  him,  they  may  join  in  a  suit  against  him,  on  such  implied 
promise  for  reimbursement. — Jippleton  v.  Bascom,  3  Mttcalfs  Rep.,  169. 
(1842.) 

POISON. 

An  indictment  charged  an  attempt  to  poison,  by  mixing  a  certain 
noxious  and  destructive  thing  called  sugar  of  lead,  with  flour,  and  ad- 
ministering the  said  poison  so  mixed  with  flour.  The  jury  found  the 
prisoner  guilty,  but  stated  that  they  could  not  say  what  particular  kind 
of  poison  had  been  mixed  up  with  the  flour.  Held,  that  the  conviction 
was  good. 

Rex  v.  Shanno?i,  3  Jehu's  English  Crown  Cases,  p.  209.  (1842.)  The 
prisoner,  in  this  case,  was  tried  before  Richards,  B.,  at  the  spring  assizes 
for  Cork,  in  1837,  for  an  attempt  to  poison  Mary  Hickey,  by  administering 
to  her  poison  mixed  in  flour,  and  made  into  a  cake  by  the  prisoner.  There 
was  but  one  count  in  the  indictment,  which  was  as  follows  :  "  That  she, 
Rachael  Shannon,  wilfully,  maliciously,  feloniously,  and  unlawfully,  did 
mix  and  mingle  certain  poison,  to  wit,  a  quarter  of  an  ounce  of  a  certain 
noxious  and  destructive  thing  called  sugar  of  lead,  with  flour,  and  the  said 
poison  so  mixed  with  flour  as  aforesaid,  to  wit,  on  the  27th  of  February, 
in  the  year  aforesaid,  at  Bandon,  in  the  said  county  of  Cork,  wilfully, 
&c.,  did  administer  to,  and  cause  to  be  taken,  by  the  said  Mary  Hickey." 

The  case  for  the  prosecution  was  clearly  proved  against  the  pris- 
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oner,  except  only  with  regard  to  the  particular  description  of  poison 
used,  and  upon  that  subject  there  was  no  satisfactory  evidence,  the  frag- 
ments of  the  cake  having  been  thrown  aside,  and  lost,  in  the  confusion  that 
took  place  in  Mrs.  Hickey^s  house  upon  her  sudden  and  alarming  illness, 
and,  although  she  and  the  other  persons  who  had  partaken  of  the  cake, 
and  were  affected  by  it,  were  attended  by  a  medical  man,  he  did  not,  for 
some  reason  or  other,  take  the  precaution  of  analyzing  the  matter  thrown 
off  the  stomachs  of  his  patients.  He,  however,  stated  that  he  was  of 
opinion  that  the  poison  could  not  have  been  sugar  of  lead,  but  said  he 
was  unable  to  say  what  the  particular  description  of  poison  was  that  had 
been  used. 

Under  these  circumstances,  the  counsel  for  the  prisoner  insisted 
that  the  learned  Baron  should  direct  the  jury  to  return  a  verdict  of  not 
guilty,  inasmuch  as  there  was  no  evidence  (as  they  contended)  to  sustain 
that  part  of  the  indictment  that  charged  the  prisoner  with  having  admin- 
istered sugar  of  lead  to  Mary  Hickey,  or,  at  least,  that  his  lordship 
should  direct  the  jury  to  acquit  the  prisoner,  unless  they  should  feel  sa- 
tisfied upon  the  evidence  that  the  poison  or  noxious  matter  mixed  with 
the  flour  by  the  prisoner,  was  the  same  as  that  described  in  the  indict- 
ment, viz.,  sugar  of  lead.  The  learned  Baron,  however,  in  charging  the 
jury,  told  them,  that  if  they  believed  the  evidence  for  the  prosecution, 
and  were  of  opinion  that  the  prisoner  did  knowingly,  wilfully  and  mali- 
ciously mix  in  the  cake  any  kind  of  poison  or  poisonous  matter  cal- 
culated to  take  away  life,  and  intended  thereby  to  take  away  the  life 
of  Mary  Hickey,  they  should  find  the  prisoner  guilty,  though  they  should 
not  be  able  to  make  up  their  minds  whether  the  particular  poison  so 
made  use  of  was  that  described  in  the  indictment  or  not. 

The  jury  brought  in  a  verdict  of  guilty,  but  upon  delivering  in  their 
verdict,  they  stated  to  the  court,  that  they  were  unable  to  say  what  par- 
ticular kind  of  poison  it  was  that  had  been  mixed  up  in  the  flour  by  the 
prisoner,  and  they  added,  that  if  the  indictment  could  only  be  sustained 
upon  their  finding  the  poison  to  be  sugar  of  lead,  they  would  not  have 
felt  themselves  warranted  upon  the  evidence  in  bringing  in  a  verdict  of 
guilty  against  the  prisoner.  Under  these  circumstances  (having 
recorded  sentence  of  death  against  the  prisoner),  the  learned  Baron 
reserved  the  point  raised  by  the  prisoner's  counsel  for  the  consideration 
of  the  Judges. 

Eleven  Judges  (Doherty,  C.  J.  C.  Pleas,  being  absent)  unanimously 
held  that  the  conviction  was  right. 


POWERS. 

The  time  when  a  power  in  trust  for  the  sale  of  real  estate  created 
by  will  may  be  executed,  when  by  the  will  the  time  is  left  indefinite,  de- 
pends upon  the  intent  of  the  testator,  to  be  gathered  from  the  whole 
scope  of  the  will  and  the  circumstances  of  the  case. — Egertori's  Admr  v. 
Conklln,  25  Wend.,  224.     (1842.) 
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PRACTICE. 


When  there  are  several  actions  in  favor  of  different  plaintiffs,  but 
against  the  same  defendant,  and  depending  on  the  same  questions  and 
the  same  evidence,  and  managed  by  the  same  counsel,  it  is  within  the 
discretionary  power  of  the  judge,  notwithstanding  objection  on  the  part 
of  the  defendant,  to  order  the  actions  to  be  put  to  the  same  jury  at  the 
same  time.  So  held  in  the  case  of  two  actions  on  two  policies  of  in- 
surance, underwritten  by  the  defendants,  on  a  ship  owned  jointly  by  the 
several  plaintiffs. —  Witherlee  et  al.,  v.  Ocean  Ins.  Co.,  24  Pickering's  R., 
67.  (1842.)  This  was  assumpsit  on  a  policy  of  insurance  for  $10,000, 
made  by  the  defendants  on  the  ship  Antioch,  for  the  plaintiffs,  who  were 
owners  of  one-half  of  her.  After  all  the  evidence  was  put  into  the  case,- 
Wilde,  J.,  who  sat  at  the  trial,  before  he  charged  the  jury,  ordered  that  at 
the  same  time,  and  on  the  same  evidence,  the  case  of  one  Adams,  a  part 
owner  of  the  ship,  against  the  same  defendants,  on  another  policy, 
should  be  submitted  to  the  same  jury.  To  this  the  defendants  objected, 
but  they  did  not  allege  that  they  had  any  other  material  evidence  appli- 
cable to  the  latter  case,  and  the  depositions  used  had  been  taken  by  con 
sent  for  both  actions,  although  their  counsel  were  informed  by  the  judge 
that  if  they  had  any  such  evidence,  or  any  reason  to  offer  why  the  two 
actions  should  be  tried  separately,  these  objections  would  be  allowed, 
but  if  the  two  causes  depended  on  the  same  evidence,  and  the  questions 
to  be  determined  were  in  all  respects  the  same,  as  they  appeared  to  be, 
it  would  be  more  proper  that  both  actions  should  be  tried  by  the  same 
jury,  as  the  other  jury,  or  some  of  them,  might  from  partially  hearing 
the  evidence  or  arguments  on  the  first  trial,  receive  impressions  favor- 
able or  unfavorable  to  one  or  another  of  the  parties,  which  they  might 
not  have  received  if  they  had  heard  the  whole  evidence  and  arguments 
in  connection.  The  judge  persisted  in  the  order,  and  the  jury  were 
charged  in  both  cases  at  the  same  time,  and  at  the  same  time  in  both 
cases,  they  returned  verdicts  for  the  plaintiffs,  although  the  defendants 
persevered  in  their  objection  to  the  two  cases  going  under  such  circum- 
stances to  the  same  jury — and  because  the  two  actions  were  so  consoli- 
dated by  order  of  the  judge,  and  without  the  consent  of  the  defendants. 
The  defendants  moved  that  the  verdict  in  this  case  might  be  set  aside, 
and  a  new  trial  granted.  The  defendants  made  the  like  motion  in  the 
action  brought  by  Adams.  Hubbard  and  Peabody,  in  support  of  these 
motions,  cited — Mountford  v.  Hall,  1  Mass.  Rep.,  457.  Commonwealth  v. 
Wheeler,  2  Mass.  Rep.,  174.  Higginson  v.  Gray,  8  Mass.  Rep.,  395. 
Camman  v.  jYew  York  Ins.  Co.,  1  C allies'  Rep.,  114.  Thompson  v.  Shep- 
herd, 9  Johns.  R.,  262,  67.  1784,  c.  28,  s.  12.— C.  G.  Loring  and  Bartlett, 
for  the  plaintiffs,  cited — Cecil  v.  Briggs,  2  T.  R.,  639.  Cunnack  v.  Gun- 
dry,  1  Chit.  Rep.,  70J,  St.  1782,  c.  9,  s.  4.  Graham's  Pr.,  418.  8  Petersd. 
ALr.,  622.  Jackson  v.  Shauber,  4  Cowen,  78.  Jackson  v.  Swarlwout,  5 
C'owen,  282. 

Morton,  J.,  delivered  the  opinion  of  the  Court. 

Judgment  on  the  verdict. 
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PRINCIPAL  AND  AGENT. 

A  public  officer  entrusted  with  the  receipt  and  disbursement  of  pub- 
lic funds,  is  not  responsible  for  money  stolen  from  his  office,  where  there 
is  no  imputation  of  negligence  or  other  default  on  his  part. —  The  Super' 
visors  of  the  county  of  Albany  v.  Dorr  fy  others,  25  Wend.  R.,  440.     (1842.) 


PRINCIPAL  AND  SURETY. 

Where  notes  are  signed  by  three  persons  for  a  joint  debt,  each  is  a 
principal  for  one-third,  and  a  co-surety  for  the  other  two-thirds. 

If  one  pays  another's  share  of  the  notes,  after  they  become  payable, 
he  has  a  legal  claim  upon  the  third  for  contribution. 

And  if  the  third  party  voluntarily  pays  the  one-half,  in  pursuance  of 
such  legal  obligation,  the  law  raises  an  implied  promise  on  the  part  of 
him  for  whose  benefit  the  notes  were  paid,  to  refund  the  same. 

It  is  not  essential  to  the  support  of  such  action,  to  prove  an  inability 
of  the  principal  at  the  time  they  were  paid,  to  pay  his  share  of  the  notes. 
— Goodall  v.  Wentworth,  20  Maine  Rep.,  322.     (1843.; 

If  the  holder  of  a  note  payable  on  demand,  makes  a  valid  agreement 
with  the  principal  promissor,  without  the  consent  of  the  surety,  to  re- 
ceive payment  by  yearly  instalments,  he  thereby  discharges  the  surety. 
—Gifford  v.  Mien,  3  Metcalf's  Rep.,  255.     (1842.) 


PUNISHMENT  BY  MASTER  UPON  SEAMEN. 

Punishment  inflicted  by  a  master  upon  a  seaman  must  be  moderate 
in  degree,  both  proportioned  to  the  nature  of  the  offence,  and  the  exigency 
of  the  occasion,  and  administered  in  a  proper  manner. —  Cushman  v.  Ryan, 
1  Story's  R.,  92.     (1842.) 


RECOGNIZANCE. 

An  instrument  which  in  form  is  a  bond,  with  collateral  conditions, 
is  no  recognizance,  though  conditioned  for  the  appearance  of  one  of  the 
obligors  to  answer  a  criminal  charge,  and  though  the  Governor  is  the 
obligee. 

It  is  neither  a  recognizance  nor  an  obligation  of  record,  on -which  a 
sci.fa.  can  issue. 

In  a  proceeding  by  sci.fa.,  the  writ  must  disclose  such  facts  as  in 
law  entitle  the  plaintiff  to  have  the  recovery  prayed  for  by  the  writ ;  and 
on  demurrer  to  a  plea  in  a  proceeding  by  sci.  fa.,  the  court  will  look 
back,  and  inquire  into  the  validity  of  the  writ. 

A  sci  fa.  is  a  judicial  writ,  founded  on  some  matter  of  record.  It 
must  pursue  the  terms  of  the  judgment,  or  other  matter  of  record  on 


456  RECOGNIZANCE. 

which  it  is  founded.  If  the  design  is  to  obtain  execution  of  a  judgment 
or  recognizance,  there  must  be  a  prayer  for  execution.  If  the  condition 
of  the  recognizance  is  set  forth,  a  breach  must  be  shown. — Hicks  v.  The 
State,  3  Arkansas  Rep..  313.  (1842.) 

This  was  intended  to  be  a  proceeding  by  scire  facias,  against  the  ap- 
pellant and  one  George  A.  McDaniel,  as  securities  for  one  Natin,  who 
had  been  indicted  for  larceny,  in  Saline  Circuit  Court. 

It  appears  by  the  record,  that  at  August  Term,  1839,  Natin  failed  to 
appear  according  to  his  recognizance,  and  proclamation  was  made,  where- 
upon it  was  ordered  that  a  subpoena  should  issue  against  his  securities, 
returnable  to  the  next  term,  "  commanding  them  to  come  forward  and. 
show  cause,  if  any  they  can,  why  an  execution  shall  not  issue  against 
them  for  the  amount  of  their  respective  recognizance. 

The  subpoona  which  issued  on  this  order  is  a  common  writ  of  sum- 
mons, by  which  Natin,  Hicks  and  McDaniel,  were  ordered  to  be  sum- 
moned to  appear  and  answer  the  State  "  to  a  plea  of  forfeiture  of  recog- 
nizance in  the  sum  of  five  hundred  dollars,  the  penalty  aforesaid,  and 
the  amount  of  the  forfeiture  aforesaid." 

At  February  Term,  1840,  the  death  of  McDaniel  was  suggested,  and 
a  nol.  pros,  entered  as  to  him.  Hicks  then  moved  to  quash  "  the  bond," 
which  motion  was  overruled.  He  then  filed  two  pleas,  to  the  first  of 
which  a  demurrer  was  properly  sustained.  The  second  was  a  plea  of 
"  nul  tiel  recognizance"  to  which  the  State  replied,  and  Hicks  joined  issue. 
This  issue  was  submitted  to  the  court,  and  to  prove  the  affirmative  of 
the  issue,  the  State  produced  a  simple  bond,  executed  by  Natin,  Hick3 
and  McDaniel,  to  James  S.  Conway,  Governor,  and  his  successors  in  of- 
fice, in  the  sum  of  five  hundred  dollars,  conditioned  that  if  Natin  should 
appear  at  the  next  term  of  Saline  Circuit  Court,  "to  answer  an  indict- 
ment to  be  prepared  against  him  for  larceny,"  and  not  depart,  &c,  "  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and  vir- 
tue." It  then  concludes  :  "  The  obligation  upon  said  Natin,  as  principal, 
is  for  the  sum  of  two  hundred  and  fifty  dollars,  and  upon  the  said  George 
McDaniel  and  James  Hicks,  his  securities,  two  hundred  and  fifty  dollars, 
jointly  and  severally."     This  obligation  bears  date  December  18,  1838. 

No  other  testimony  being  offered,  the  court  found  that  there  was 
such  a  recognizance  as  is  mentioned  in  the  scire  facias  (if  the  writ  can 
be  so  called),  and  gave  judgment  against  Hicks  for  $250,  whereupon  he 
filed  his  bill  of  exceptions,  and  made  the  evidence  a  part  of  the  record, 
and  prayed  an  appeal. 

Pike,  for  plaintiff  in  error: 

We  contend,  First,  That  the  writ  which  was  the  foundation  of  the 
proceeding  is  insufficient,  and  that  no  judgment  upon  it  can  be  sustained. 

Second,  That  the  bond  offered  in  evidence  is  not  a  recognizance  ;  and 

Third,  That  if  it  were  a  recognizance,  it  varies  from  the  recogni- 
zance stated  in  the  writ,  and  therefore  does  not  support  the  state  upon 
the  issue. 

As  to  the  first,  a  scire  facias  is  defined  to  be  "a  writ  judicial,  most 
commonly  to  call  a  man  to  show  cause  to  the  court  whence  it  issues,  why 
execution  of  judgment  passed  should  not  be  made  out."     It  is  deemed  a 
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judicial  writ,  or  action,  and  is  founded  on  some  matter  of  record,  &c, 
and  though  it  be  a  judicial  writ  of  execution,  yet  it  is  so  far  in  the  nature 
of  an  original,  that  the  defendant  may  plead  to  it,  and  it  is  in  that  respect 
considered  as  an  action. — 6  Jacobs,  17.  Co.  Lit.,  290.  2  T.  R.,  46.  It 
is  laid  down  that  a  scire  facias  upon  a  judgment  must  recite  the  judgment 
that  was  given,  and  before  what  judge. —  Cro.  Eliz.,  817.  So  a  scire  fa- 
cias upon  a  recognizance,  must  pursue  the  recognizance. — 6  Com.  Dig., 
3  L.,  16  ;  and  so  are  all  the  precedents. — 2  Saund.  PI.  &  Ev.,  371.  2 
Saund.  Rep.,  6a;  and  the  words  quod  scire  facias,  &c,  are  essential.— 2 
Saund.  R.,  6  n. 

A  writ  of  sci.  fa.  on  a  recognizance  taken  in  K.  B.,  recites  not  only 
the  recognizance,  but  the  condition  of  it,  and  the  affirmance  of  the  judg- 
ment.— On  a  recognizance  in  C.  B.,  it  states  the  recognizance,  and  the 
non-payment  of  the  sum  alleged  to  be  due  j  2  Saund.  R.,  72,  a.  n.,  2;  Tidd, 
400,  399. 

The  writ  in  this  case  has  not  a  solitary  feature  of  a  scire  facias  ;  and 
there  is  nothing  in  our  statutes  which  changes  or  modifies  the  common 
law  as  to  proceedings  upon  forfeiture  of  recognizance  in  criminal  cases. 
— It  is  perfectly  manifest,  therefore,  that  the  original  writ  in  this  case 
was  fatally  defective. 

Second.  A  recognizance  is  defined  to  be  "an  obligation  of  record, 
which  a  man  enters  into  before  some  court  of  record,  or  magistrate  duly 
authorized,  with  condition  to  some  particular  act,  as  to  appear  at  the 
assizes,  to  keep  the  peace,  to  pay  a  debt,  or  the  like."  5  Jacobs,  393. 
The  difference  between  a  bond  and  a  recognizance  is  defined  to  be,  that 
the  bond  is  the  creation  of  a  fresh  debt,  or  obligation  dc  novo  ;  the  recog- 
nizance is  the  acknowledgment  of  a  former  debt  upon  the  record,  the 
form  of  which  is,  that  "A.  B.  doth  acknowledge  to  owe,"  &c.  ;  and  this 
being  either  certified  to,  or  taken  by,  the  officer  of  some  court,  is  wit- 
nessed only  by  the  record  of  that  court,  and  not  by  the  party's  seal ;  ib.; 
and  see  2  Saund.  R.,  72,  n.  2;  72  a.  Our  own  statute,  in  force  when  this 
obligation  was  executed,  has  changed  the  common  law  only  so  far  as  to 
make  the  additional  provision,  that  the  party  entering  into  recognizance 
shall  himself  sign  it :  Rev.  St.,  295,  Sec.  58 ;  and  by  Sec.  47,  all  recogni- 
zances taken  by  magistrates  are  to  be  certified  by  the  magistrate  taking 
the  same. — -There  was  therefore  no  recognizance  produced  in  evidence 
in  this  case. 

Third.  The  writ  calls  the  defendants  to  answer  a  plea  of  forfeiture 
of  recognizance  in  the  sum  of  five  hundred  dollars.  By  the  obligation 
produced  in  evidence,  Hicks  and  McDaniel  were  only  bound  in  the  sum 
of  two  hundred  and  fifty  dollars.  Laying  everything  else  out  of  the 
question,  this  variance  should  have  determined  the  issue.  Thus,  where 
a  sci.  fa.  stated  the  recognizance  as  taken  in  the  Court  of  Common  Pleas, 
and  the  recognizance  certified  appeared  to  have  been  taken  by  a  judge 
at  his  chambers,  and  afterwards  delivered  by  him  into  C.  B.  to  be  enroll- 
ed, it  was  held  a  fatal  variance,  and  a  failure  of  the  record. — 2  Salk.,  564. 
Shuttle  v.  Wood,  6  Mad.,  42.  Hall  v.  Winkfield,  Hop.,  195.  Rodman  v. 
Idle,  2  Luten,  1237.  Kenny  v.  Thornton,  2  Black.  R.,  768.  And  such  va- 
riance cannot  be  amended  after  the  defendant  has  pleaded  nul  tiel  record; 
58 
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Buckson  v.  Ilaskins,  1  Salk.,  52.  And  see  1  Wils.,  284 ;  1  Burr,  409 ;  8 
Taunt.,  171,  and  these  authorities  also  show  the  importance  of  stating  the 
recognizance  in  the  writ. 

We  do  not  conceive  it  necessary  to  fatigue  the  court  with  a  multi- 
tude of  authorities,  as  on  either  point  the  case  presents  no  difficulty 
whatever. 

Judgment  reversed. 

ROADS  AND  HIGHWAYS. 

A  space  left  open  in  private  property  bordering  on  the  highway,  for 
the  accommodation  not  of  the  public,  but  of  the  owner,  is  not  thereby 
dedicated  to  public  use,  but  may  be  resumed  at  pleasure. — Gowen  v.  The 
Philadelphia  Exchange  Co.,  5  Watts  Sf  Sergeant's  R.,  141.     (1844.) 


ROBBERY. 

The  prisoner  was  convicted  on  an  indictment  purporting  to  be  for 
highway  robbery,  but  omitting  the  words  as  to  taking  from  the  person  of 
the  prosecutor.  Held,  that  this  was  a  bad  conviction  for  highway  rob- 
bery, but  good  for  larceny. —  The  King  v.  Rogan  et  al.,  3  Jebb's  Eng.  C. 
Cases,  62.     (1842.) 

The  prisoners  were  convicted  before  Lord  Norbury,  C.  J.  C.  Pleas, 
at  the  Meath  Summer  Assizes,  in  1826,  upon  the  following  indictment, 
on  clear  evidence  of  a  highway  robbery. 

"  The  jurors,  for  our  Lord,  the  King,  upon  their  oath  do  say  and 
present,  that  Richard  Rogan,  late  of  Painstown,  in  the  county  of  Meath, 
yeoman,  Michael  Byrn,  late  of  the  same  place,  yeoman,  and  Bernard 
Rogers,  late  of  the  same  place,  yeoman,  on  the  tenth  day  of  April, 
in  the  seventh  year  of  the  reign  of  our  Sovereign  Lord,  George  IV., 
at  Painstown  aforesaid,  in  the  said  county,  in  and  upon  one  Joseph 
Kelly,  in  the  peace  of  God,  and  of  our  said  Lord,  the  King,  then  and 
there  feloniously  did  make  an  assault,  and  him,  the  said  Joseph  Kelly,  in 
bodily  fear  and  danger  of  his  life,  then  and  there  feloniously  did  put,  and 
four  yards  of  blue  cloth,  each  yard  then  being  of  the  value  of  ten  shil- 
lings, six  pieces  of  basil  skins,  each  piece  then  being  of  the  value  of  one 
shilling,  and  three  pieces  of  silver  coin,  of  the  current  coin  of  this  realm, 
called  half-crowns,  each  of  the  said  pieces  of  silver  coin  then  being  of 
the  value  of  two  shillings  and  sixpence,  of  the  goods,  chattels,  and 
moneys  of  the  said  Joseph  Kelly,  then  and  there  feloniously  and  violently 
did  steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lord,  the 
King,  his  crown,  and  dignity." 

When  the  prisoners  were  brought  up  for  sentence,  counsel  on  their 
behalf  moved  in  arrest  of  judgment,  upon  the  ground  of  certain  defects 
and  errors  in  the  indictment,  and  principally  because  it  wholly  omitted 
the  usual  words  of  taking  from  the  person  of  the  prosecutor,  from  whom 
it  had  been  clearly  proved  in  evidence,  that  the  goods,  &c,  laid  in  the 
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indictment,  were  taken  upon  the  highway  where  the  prisoners  had  as- 
saulted him,  and  where  they  left  him  apparently  dead.  Counsel  at  both 
sides  finally  agreed  that  the  learned  Chief  Justice  should  consult  the 
other  judges  as  to  whether  any  and  what  judgment  should  be  pro- 
nounced ;  whether  capital,  as  for  highway  robbery,  or  for  transportable 
larceny.  There  was  no  doubt  as  to  the  facts  of  the  case  ;  fear,  bodily 
danger  and  violence  had  been  proved. 

The  twelve  judges  unanimously  ruled,  that  this  was  a  bad  convic- 
tion for  highway  robbery,  but  a  good  one  for  larceny. — See  2  Russell  on 
Crimes,  61,  Sharswood  ed.,  Phil.,  1842. 
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ft  is  a  general  rule  of  the  common  law  that  by  the  mere  contract  of 
*ale,  the  property  in  the  thing  sold  passes  to  the  vendee,  yet  he  is  not 
mvested  with  a  right  to  the  possession,  if  no  credit  was  agreed  upon 
«nti!  the  price  is  paid,  or  tendered.  Where  the  sale  is  perfect,  the  goods 
«r«  placed  at  the  buyer's  risk,  even  before  delivery,  and  if  they  perish 
olnout  the  seller's  fault  the  purchaser  is  bound  to  pay  the  agreed  price. 

Goods  are  not  transferred  to  the  vendee  by  the  contract  of  sale,  if 
mv  material  acts  remain  to  be  done  before  delivery,  to  distinguish  them, 
it  ascertain  their  price  or  where  a  sale  is  made  subject  to  the  condition 
if  weighing-,  counting,  or  measuring,  the  property  does  not  vest  in  the 
juysr  until  the  goods  are  weighed,  counted,  or  measured. 

Upon  a  sale  of  goods  by  sample  there  is  an  implied  warranty  by  the 
«ellftr,  that  the  bulk  of  the  commodity  is  equal  in  quality  to  the  sample 
•xhibited  to  the  buyer,  and  if  it  does  not  correspond,  the  purchaser  may 
»efuse  to  receive  it,  or  if  received  he  may  return  it  in  a  reasonable  time, 
allowed  for  examination,  and  thus  rescind  the  contract.  But  if  he  keep 
the  goods  and  use  them  as  his  own  after  time  allowed  for  inspection,  he 
cannot  repudiate  the  purchase,  though  he  may  maintain  an  action  for  a 
breach  of  the  implied  warranty.  Where  goods  are  sold  by  sample,  the 
property  passes  immediately  to  the  vendee,  if  the  performance  of  no  act 
is  stipulated  by  either  party  as  a  condition  precedent,  and  the  loss  result- 
ing from  their  destruction  must  be  borne  by  him,  if  they  were  of  the  qua- 
lity indicated  by  the  sample  ;  if  they  were  not  of  that  quality  their  destruc- 
tion cannot  deprive  him  of  the  right  of  repudiating  the  contract,  where 
a  reasonable  time  had  not  elapsed  for  examination,  nor  can  it  revive  that 
right,  if  such  time  had  passed  previous  to  their  loss.  Where  a  contract 
is  made  for  the  sale  of  cotton  stored  in  a  warehouse,  and  an  order  given 
to  the  purchaser,  addressed  to  the  warehouseman,  directing  the  latter 
to  deliver  to  him  the  cotton,  the  prima  facie  inference  is,  that  the  seller 
intended  to  part  with  the  property  and  possession  to  the  buyer.  A  ware- 
houseman is  an  agent  of  the  party  storing  goods  with  him  merely  for  the 
purpose  of  taking  care  of  them,  and  a  notice  to  him  by  one  who  has  made 
a  contract  for  them  that  he  will  not  receive  them,  is  no  notice  to  the  sell- 
er. Evidence  which  does  not  tend  to  establish  any  material  fact,  is  in- 
admissible.    Where  the  seller  of  goods  makes  a  false  representation  as 
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to  their  quality  and  condition,  the  buyer,  upon  ascertaining  it,  may  rescind 
his  contract. 

An  agreement  was  entered  into  to  purchase  an  entire  crop  of  cot- 
ton, without  reference  to  quantity  (then  in  a  warehouse  where  the 
contract  was  made)  at  an  agreed  sum  per  pound,  all  of  which  had  been 
weighed  by  a  public  weigher  within  seven  days  preceding  ;  the  price  was 
to  be  paid  when  called  for,  within  a  few  days,  and  an  order  on  the  ware- 
houseman was  given  to  the  purchaser:  Held,  that  weighing  was  not  an- 
nexed by  the  parties  as  a  term  of  the  contract  necessary  to  complete  the 
sale,  and  the  law  would  not  imply  it  in  the  absence  of  proof  showing  it 
was  contemplated;  inasmuch  as  it  was  not  necessary  to  ascertain  the 
aggregate  sum  to  be  paid. 

A  charge  upon  an  abstract  point  of  law,  not  calculated  to  mislead 
the  jury,  furnishes  no  ground  for  the  reversal  of  a  judgment. 

An  error  in  a  single  expression  contained  in  a  charge  to  the  jury,  if 
explained  and  corrected,  so  that  the  jury  could  not  have  been  misled  by 
it,  will  not  be  fatal  to  the  judgment. — Magee  v.  Billingsley,  3  Alabama 
Rep.,  679.     (1842.) 

Writ  of  error  to  the  County  Court  of  Mobile. 

This  was  an  action  of  assumpsit,  in  the  County  Court  of  Mobile,  by 
the  defendant  in  error  against  the  plaintiff.  The  causes  of  action  alleged 
in  the  declaration  are,  work  and  labor  done,  goods,  wares,  and  merchan- 
dise sold  and  delivered,  money  had  and  received,  and  an  account  stated. 
The  cause  was  tried  on  the  general  issue.  On  the  trial  the  defendant 
excepted  to  the  ruling  of  the  court,  and  now  assigns  the  same  for  error. 
From  the  bill  of  exceptions  it  appears,  that  evidence  was  adduced  show- 
ing that  on  the  morning  of  the  23d  April,  1840,  William  Hutchinson,  a 
cotton-broker  in  the  city  of  Mobile,  entered  into  a  contract  with  A. 
Pope  &  Son,  the  factors  of  the  plaintiff,  in  that  city,  for  the  purchase  of 
the  plaintiff's  crop,  which  had  been  previously  stored  in  an  open  shed, 
adjacent  to  Hitchcock's  press,  and  under  the  control  of  its  lessees. 
The  precise  number  of  the  bales  was  not  known,  but  it  was  understood 
there  were  above  seven  hundred.  The  price  agreed  on  was  seven 
and  three-eighth  cents,  to  be  paid  in  cash  ;  that  is,  when  called  for,  with- 
in three  or  four  days.  There  was  some  conversation  between  the  broker 
and  Pope  &  Son  as  to  the  condition  of  the  cotton — the  former  testifying 
that  the  latter  said  it  was  in  good  order,  and  the  latter  that  they  said  it 
was  in  good  order,  or  that  they  would  put  it  in  good  order.  It  was 
also  stated  at  the  time  of  the  contract  that  some  of  the  cotton  had  been 
picked.  Hutchinson  testified,  that  on  the  morning  of  the  24th  of  April, 
1840,  he  stated  to  Pope  that  he  should  require  the  cotton  to  be  re- 
weighed,  but  of  this  Pope  stated  he  had  no  recollection.  Hutchinson 
also  made  the  same  requirement  of  the  weigher  of  Pope  &  Son,  who 
replied  that  the  cotton  had  been  weighed  within  a  short  time  previously, 
and  that  it  was  useless  to  re-weigh  it.  To  this  remark  of  the  weigher 
Hutchinson  did  not  rejoin. 

It  was  in  evidence,  that  on  the  17th  April,  1840,  some  of  the  cotton 
had  been  weighed  by  the  weigher  of  Pope  &  Son,  at  their  request,  and 
that  some  had  been  weighed  since  that  day.     A  full  table  of  weights  was 
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exhibited  by  the  weigher  at  the  trial,  but  there  was  no  proof  that  it  was 
shown  to  Hutchinson,  or  that  there  was  any  further  conversation  be- 
tween the  parties  than  is  detailed  above. 

Hutchinson  stated  it  was  his  custom  to  require  all  cotton  purchased 
by  him  to  be  weighed  after  his  contract,  by  the  weigher  of  the  seller. 
It  was  also  shown,  that  about  10  o'clock  on  the  morning  of  the  24th  of 
April,  a  delivery  order  was  given  to  the  clerk  of  Hutchinson,  as  fol- 
lows : 

"  Hitchcock's  Press  will  deliver  to  William  Hutchinson  all  the  cot- 
ton sent  in  store  by  us  marked  T.  B.,  more  or  less  ;  also  twenty-six  bales 
marked  J.  A.  C,  and  three  H.  P.  "  A.  Pope  &  Son, 

"Per  M.  B.  Cook. 
"April  23,  1840." 

Pope  &  Son  caused  an  entry  to  be  made  in  their  books  of  the 
transaction,  and  upon  the  delivery  of  the  order  at  the  Press,  the  follow- 
ing entry  was  made  in  the  books  of  the  proprietors  : 

SA    n        p   o  (  T.  B.,  more  or  less. 

A.  Fope  &  bon,  }  j  A  'c  26 

William  Hutchinson.  )  u  n      '  o  » 

£  ri.  r.,  o. 

The  delivery  order  was  presented  at  the  Press  about  10  o'clock,  A.  M., 
of  24th  April,  1840,  when  the  pressmen  turned  down  about  four  hundred 
bales  for  examination  and  ship-marking  ;  and  about  4  o'clock  the  clerks 
of  Hutchinson  began  to  examine  the  cotton,  Hutchinson  not  having  seen 
it,  the  contract  being  made  merely  upon  an  exhibition  of  samples.  Af- 
ter examining  about  one  hundred  and  twenty  bales,  and  placing  the  ship- 
ping-marks of  the  defendant  upon  them,  the  clerks  of  Hutchinson  found 
some  cotton  greatly  out  of  order.  They  went  through  the  cotton  which 
had  been  turned  down  to  them,  and  found,  according  to  their  testimony, 
the  Avhole  in  indifferent  order,  and  some  unmerchantable  and  unfit  for 
compression.  About  two  hundred  and  fifty  bales  were  in  this  latter  con- 
dition. The  pressmen  testified  that  from  one  hundred  and  fifty  to  sev- 
enty-five bales  were  out  of  order.  Pope  testified  that  the  cotton  had 
been  re-picked,  which  fact  was  notorious,  and  he  supposed  the  defendant 
must  have  known  it.  With  a  view  to  show  an  abandonment  of  the  con- 
tract by  Magee,  his  counsel  proposed  to  prove  that  he  came  in  while  the 
clerks  were  examining  the  cotton,  and  directed  them  to  mark  no  more  ; 
and,  further,  they  offered  to  read  a  letter  to  Hutchinson,  dated  24th 
April,  1840,  by  which  Magee  informed  him  he  would  have  nothing  more 
to  do  with  the  plaintiff's  cotton.  This  evidence  was  objected  to  by  the 
plaintiff's  counsel,  their  objection  sustained,  and  thereupon  the  defend- 
ant excepted.  It  was  further  in  evidence,  that  neither  Hutchinson,  Ma- 
gee, nor  third  agents,  had  anything  more  to  do  with  the  cotton,  and  that 
on  the  same  evening  it  was  consumed  by  fire.  About  three-fourths  of  a 
day  was  necessary  to  re-examine  such  a  parcel  of  cotton,  and  the  same 
length  of  time  to  weigh  it. 

The  warehouse-keeper  stated,  that  when  an  order  was  brought  to 
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him,  he  took  down  a  copy  of  it  for  fear  of  its  loss  ;  that  when  the  name 
of  the  principal  is  disclosed,  an  entry  is  made  on  another  page  of  his 
book,  setting  out  the  name  and  shipping-marks.  He  stated  that  the  cot- 
ton could  not  be  examined  without  such  an  order  as  the  broker  pro- 
duced ;  it  was  frequently  the  case  that,  on  examination,  the  broker 
rejected  the  purchase  ;  if  a  small  parcel  was  rejected  it  commonly  made 
no  difference,  but  when  a  large  parcel  was  rejected  he  could  not  give  a 
receipt  without  the  consent  of  the  factors.  He  also  stated  that  the  only 
effect  of  the  delivery  order  was  to  permit  the  broker  to  have  the  cotton 
examined  and  weighed  ;  but  the  property  was  not  changed  until  a  second 
entry  was  made,  as  above  stated.  The  plaintiff  then  called  the  broker  to 
prove  his  agency,  who  stated,  on  his  cross-examination,  that  he  always 
examined  cotton  after  his  contract,  and  took  fresh  samples  ;  and  that  the 
delivery  order  was  to  enable  him  to  have  the  cotton  examined  and 
weighed;  and  if  the  cotton  was  found  materially  to  vary  from  the  sam- 
ples, in  any  considerable  parcel,  it  was  rejected,  because  the  average 
would  not  be  that  upon  which  the  price  was  calculated.  It  also  ap- 
peared that  no  insurance  could  be  effected  upon  cotton  in  the  shed  in 
which  the  cotton  in  question  was  stored.  On  these  facts  the  Court 
charged  the  jury  as  follows: 

1.  If  the  cotton  was  sold  by  samples,  and  it  did  not  correspond  with 
the  samples  by  which  it  was  sold,  the  purchaser  had  a  right  to  refuse  to 
receive  it. 

2.  If  the  cotton  was  represented  by  the  seller  to  be  in  a  good  con 
dition  when  sold,  and  on  examination  found  to  be  in  bad  order,  the  pur 
chaser  had  the  right  to  reject  it. 

3.  If  the  cotton  was  such  as  represented  when  sold,  both  as  to 
quality  and  condition,  then  the  agreement  to  purchase,  and  receiving  the 
order  on  the  warehouse-keeper,  was  a  sufficient  delivery  and  sale,  and 
the  purchaser  was  bound  to  take  it,  although  it  may  be  destroyed  by  fire 
before  its  actual  delivery.  If  between  the  sale  and  the  actual  delivery 
of  the  cotton  it  should  advance  in  price,  the  purchaser  holding  the  order 
on  the  warehouse  would  be  entitled  to  receive  the  cotton,  and  the 
planter  or  commission-merchant  could  not  rescind  the  contract.  These 
I  lay  down  as  general  rules.  But  it  is  contended,  on  the  part  of  the 
plaintiff,  that  the  cotton  was  such  as  represented  when  sold,  and  that, 
therefore,  it  was,  after  the  delivery  of  the  order  to  the  purchaser,  at  his 
risk.  This  is  matter  for  your  ascertainment,  from  the  evidence  before 
you. 

Again :  the  plaintiff's  counsel  contends,  that  if  the  defendant  had  a 
right  to  rescind  the  contract,  he  was  bound  to  notify  the  plaintiff,  or  his 
agent,  of  his  determination  to  do  so  at  the  earliest  practicable  time.  In 
this  I  entirely  agree,  and  it  is  for  you  to  say  whether,  between  the  time 
of  the  delivery  of  the  order  to  the  defendant  and  the  discovery  that  the 
cotton  was  not  such  as  represented  by  the  samples  and  assurances, 
he  had  a  reasonable  time,  before  the  cotton  was  destroyed,  to  give  no- 
tice of  his  determination  to  the  plaintiff.  I  do  not  mean  to  be  un- 
derstood here  that  the  quality  and  condition  of  the  cotton  were  in 
fact  misredresented  by  the  plaintiff.     This  is  one  of  the  questions  for 
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you  to  settle.  The  defendant  contends  that  he  is  not  liable,  because,  he 
says,  the  cotton  was  not  such  as  represented  to  him  when  purchasing, 
and  he  had,  therefore,  a  right  to  repudiate  the  contract,  and  that  he  did 
all  that  could  in  reason  be  required  of  him  to  notify  the  plaintiff.  These 
are  facts  for  your  ascertainment.  The  defendant  would  make  you  and 
the  Court  believe,  that  his  having  repudiated  the  contract  in  the  presence 
of  the  keeper  of  the  warehouse,  was  sufficient  notice  to  the  plaintiff. 
In  this  I  cannot  agree.  Pope  was  the  agent  of  the  plaintiff;  Hutchinson, 
the  agent  of  the  defendant.  The  warehouse-keeper  only  received  the 
cotton  on  storage,  to  be  delivered  to  the  plaintiff,  or  his  agent,  and,  hav- 
ing nothing  to  do  with  the  sale  of  the  cotton,  could  not  be  considered  as 
the  agent  for  either.  The  defendant,  however,  contends  further,  that  as 
the  cotton  was  to  be  re-weighed,  there  could  be  no  consummation  of  the 
contract  until  that  re-weighing  took  place.  If  such  be  the  fact,  and  the 
right  to  re-weigh  had  not  been  waived  by  the  plaintiff,  it  is  for  you  to 
inquire  who  was  to  have  the  re-weighing  done ;  if  by  the  plaintiff,  the 
contract  was  not  complete  until  it  was  done  ;  if  by  the  defendant,  did  he 
have  time,  after  receiving  the  order,  to  re-weigh  the  cotton  before  it  was 
burnt  ?     To  all  of  which  the  defendant  excepted. 

J.  A.  Campbell,  for  the  plaintiff  in  error : 

The  contract  between  Pope  &  Son  and  Hutchinson,  on  the  23d 
April,  did  not  operate  a  change  of  property  in  the  cotton.  The  aggre- 
gate amount  of  the  price  was  not  ascertained,  but  a  further  act  was  ne- 
cessary.— 6  Cow.  Rep.,  254.  Poth.  on  Sales,\VdO.  Troplong,Gom.  delaVente, 
86,  88.  Motifs,  Rapports  et  Opinions,  Sfc,  617-18.  The  delivery  order 
was  not  an  act  by  which  the  parties  ascertained  the  price.  This  could 
only  be  done  by  weighing,  unless  that  was  dispensed  with. 

The  contract  being  indefinite  and  indeterminate,  it  was  necessary 
for  the  plaintiff  to  show  something,  on  the  part  of  Hutchinson,  evincive 
of  a  determination  to  accept  of  the  cotton  without  previously  ascertain- 
ing the  price,  and  to  show  his  own  intention  to  confer  a  right  of  pro- 
perty. The  intention  of  the  parties  should  harmonize  on  this  point. — 
Chitty  on  Con.,  115.  3  Johns.  Rep.,  420.  9  Eng.  C.  L.  Rep.,  163.  Trop- 
long,  Com.  de  la  Vente,  86-8. 

The  delivery  order  did  not  have  the  effect,  per  se,  to  transfer  the 
right  of  property  in  the  cotton,  and,  unaided,  it  cannot  be  intended  that 
it  was  so  received.  An  actual  delivery  would  not  have  the  effect  to  pass 
the  property,  if  made  under  circumstances  to  authorize  the  supposition 
that  it  was  intended  to  enable  the  performance  of  an  act  which  was  ne- 
cessary to  the  consummation  of  the  contract. — 7  Wend.  Rep.,  404.  14 
lb.,  32.  Dana's  Rep.,  58.  6  Pick.  Rep.,  280.  6  East's  Rep.,  614.  13 
Pick.  Rep.,  175.  36  Eng.  C.  L.  Rep.,  323.  10  lb.,  138.  2  M.  Sr  S. 
Rep.,  397.     7  G.  Sg  Johns.' Rep.,  406. 

The  purchaser  of  cotton  by  sample  has  the  right  to  examine  the 
bulk  and  verify  the  sample  before  it  can  be  considered  at  his  risk,  if  he 
insists  on  it;  and  a  refusal  to  permit  the  exercise  of  the  rio-ht  is  of  itself 
an  excuse  for  the  abandonment  of  the  contract. —  Chitty  on  Con.,  138. 
7  Cow.  Rep.,  86.  8  Serg't  Sr  Lowb.  Rep.,  I.  1  B.  8f  A.  Rep.,  387.  The 
right  to  reject  the  purchase  necessarily  follows  the  right  to  examine ; 
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but  this  right  must  be  exercised  under  a  responsibility  for  improperly 
refusing  to  proceed  with  the  contract.  The  contract  was  binding  from 
the  beginning  ;  but  if  the  right  of  examination  is  insisted  on,  before  it  be- 
came settled  and  determinate,  the  subject  of  the  sale  did  not  pass  to  the 
purchaser,  and  the  seller,  if  aggrieved,  would  be  left  to  his  remedy 
against  him  for  the  wrongful  refusal   to  proceed  with  the   contract.. — 

I  Camp.  Rep.,  113.  4  Esp.  Rep.,  95.  3  B.  Sr  P.  Rep.,  233.  7  Johns. 
Rep.,  86. '  6  Serg.  Jf  Lowb.  Rep.,  456.  Roth,  on  Sales,  art.  311.  Chittij 
on  Con.,  138.     Ross  on  Vend.,  176.     Thornton  v.  Winn,  12  Wheat.  Rep. 

The  evidence  shows  it  was  the  intention  of  Hutchinson  to  exercise 
the  right  of  examination  before  the  contract  was  definitely  closed.  The 
reasonable  inference  is,  that  the  delivery  order  was  received  to  enable 
him  to  do  so.  The  purpose  for  which  the  paper  was  received  was  a 
question  of  intention,  open  to  explanation,  and  in  itself  it  was  entirely 
inconclusive. — 7  Dana's  Rep.,  58.  4  Wash.  C.  C.  Rep.  13  Peters^  Rep., 
89.  36  Eng.  C.  L.  Rep.,  323.  But  the  object  of  giving  or  receiving  the 
delivery  order  was  not  considered  by  the  County  Court  as  a  question  of 
fact,  but  rather  as  a  conclusion  of  law. 

The  remark  of  Magee,  in  the  presence  of  the  person  having  the 
custody  of  the  cotton,  that  he  would  have  nothing  more  to  do  with  it, 
was  sufficient  to  show  that  the  right  of  property  had  not  vested  in  the 
purchaser.  The  evidence  shows  that  the  cotton  was  to  have  been 
weighed,  and  there  is  nothing  to  show  that  this  was  dispensed  with  ; 
consequently  the  risk  of  the  subject  of  the  sale  was  the  plaintiff's  when 
it  was  destroyed. 

As  to  the  acts  of  partial  ownership,  by  marking  some  of  the  cotton, 
&c,  these  are  but  indicia  of  the  purchaser's  intention,  and  the  highest 
acts  have  been  considered  as  not  operating  a  change  of  property. — 7  Da- 
no's  Rep.,  58.     1  Taunt.  Rep.,  319.     4  Esp.  Rep.,  95.     7  Johns.  Rep.,4>13. 

II  Wend.  Rep.,  138. 

Plaintiff's  counsel  commented  on  the  case  in  6  Rand.  Rep.,  473,  and 
cited  Com.  on  Con.,  Ill;  Chitty  on  Con.,  112;  1  Mason's  Rep.,  437; 
Woods  v.  McGehee,  7  Ohio  Rep.,  127,  2d  part. 

He  further  argued,  that  in  order  to  perfect  the  sale,  it  was  necessary 
the  cotton  should  have  been  individualized  (as  the  civil  law  writers  ex- 
press it)  before  its  destruction ;  that  the  "faits  contradictoirement,"  as 
Troplong  calls  it,  were  not  shown,  nor  the  terms  necessary  to  a  consum- 
mation waived  by  the  parties.  If  the  price  was  uncertain,  because  the 
weight  was  unascertained,  a  mere  waiver  of  that  term  of  the  contract 
would  not  complete  the  sale,  unless  the  price  or  we'ght  was  also  agreed. 
— Motifs,  Rapports  et  Opinions,  Sfc,  618. 

The  default  on  the  part  of  the  purchaser  will  not  consummate  the 
sale,  though  it  may  subject  him  to  damages.  Where  merchandize  is  not 
sold  "  en  bloc,"  but  by  weight,  count  or  measure,  the  sale  is  not  perfect, 
and  the  things  sold  remain  at  the  risk  of  the  seller,  until  they  are  weighed, 
counted,  or  measured,  but  the  purchaser  may  demand  their  delivery,  and 
in  case  of  a  failure,  recover  damages  and  interest  for  the  non-execution 
of  the  contract. — 1  Troplong,  Com.  de  la  Vente,  86,  88  ;  Hopkins  &f  Le- 
sesne,  for  the  defendant      The  property  in  chattels,  at  the  common  law, 


SALE.  465 

passed  to  the  purchaser  by  virtue  of  the  contract  of  sale,  although  there 
was  no  actual  delivery,  or  writing  attesting  the  contract. — Long  on  Sales, 
42,  261,  '2,  '5.  Por.  Rep.,  88.  27  Eng.  C.  L.  Rep.,  92.  2  Kent's  Com., 
387.  Shep.  Touchstone,  224.  Story's  Conf.  of  Laws,  318,  note  1st,  2nded. 
13  Pick.  Rep.,  183.  20  ibid.,  283.  7  East.  Rep.,  558.  14  Wend.  Rep., 
31.  4  5.  Sr  Aid.  Rep.,  753.  The  17th  sec.  of  the  English  statute  of 
frauds  first  made  a  delivery,  or  something  equivalent,  essential  to  trans- 
fer the  right.  But  if  a  virtual  delivery  was  necessary  at  the  common 
law,  the  delivery  order  to  Hutchinson  operated  as  such  proprio  vigore. — 
Lickbarrow  v.  Mason,  19  Law  Bib.,  281,  313,  and  cases  cited  in  the  notes 
3  Bos.  fy  P.  Rep.,  68.  7  Taunt.  Rep.,  265,  292.  13  Pick.  Rep.,  173,  183. 
7  East.  Rep.,  258,  556, '8.  14  ibid.,  308.  11  ibid.,  210.  1  ibid.,  192. 
Long  on  Sales,  268,  275,  '8.  2  SergV  Sr  Lowb.  Rep.,  317,  380.  13  Eng. 
C.  L.  Rep.,  206.     36  ibid.,  320.     7Z>arca  Rep.,  64.     1  .Bos.  #  P.  Rep.,  69. 

2  CaffijJO.  Rep.,  243,  '5,  344,  '5.  1  Pick.  Rep.,  481.  5/^c&/.  Rep.,  326. 
16  Momc  .%>.,  17.  17  ib.,  344.  1  Yeates'  Rep.,  527.  2  HrasA.  C.  C. 
Rep.,  294.     6  Rand.  Rep.,  473.     2  Caw/?.  Rep.,  243.     9  Cow.  %?.,  119. 

3  Masons  Rep.,  107.     6  Porter's  Rep.,  13^.     9  Eng.  C.  C.  Rep.,  170. 

The  re-weighing  of  the  cotton  was  not  a  condition  precedent,  in  order 
to  vest  the  property  in  the  defendant.  The  dominion  exercised  by  the 
defendant,  broker  and  clerks  acting  for  him,  very  satisfactorily  show  who 
was  regarded  as  the  owner.  But  it  is  immaterial  what  were  the  facts  in 
this  respect,  since  the  charge  of  the  court  on  the  point  is  unobjectiona- 
ble, very  properly  referring  it  to  the  jury  to  determine  what  were  the 
inferences  from  the  evidence.  So  in  respect  to  the  examination  of  the 
cotton,  and  the  repudiation  of  the  contract,  the  charge  was  in  effect 
what  the  plaintiff's  counsel  admit  the  law  to  be.  And  whether  the  con- 
tract operated  to  transfer  the  right  of  property  or  not,  the  plaintiff  cannot 
complain  of  error,  in  point  of  law,  but  should  have  asked  anew  trial  in  the 
County  Court.  — 13  Maine  Rep.,  425.      15  ibid.,  225. 

Where  the  sale  is  for  cash,  the  seller  has  the  right  to  the  possession 
until  the  money  is  paid,  although  the  right  of  property  passes  to  the  pur- 
chaser immediately.  But  where  a  credit  is  given,  both  the  right  of  pos- 
session and  property  passes  to  the  purchaser,  subject  to  the  right  of  stop- 
page in  transitu,  should  he  become  insolvent  before  the  goods  reach 
their  destination.  But  these  rights  of  the  seller  do  not,  however,  prevent 
the  contract  from  being  operative  ;  during  the  period  of  detention,  the 
goods  remain  at  the  risk  of  the  purchaser. — 19  Law  Lib.,  432,  note.  1 
Camp.  Rep.,  109,  113.     10  Eng.  C.  L.  Rep.,  477. 

The  right  of  property  passes  by  the  delivery  of  the  whole,  or  a  part, 
where  in  the  latter  case,  there  was  no  intention  to  withhold  the  part  not 
delivered.— 1  Pick.  Rep.,  476.     2  H.  Bla.  Rep.,  504. 

The  case  cited  from  10  Eng.  C.  L.  Rep.,  138,  by  the  plaintiff's  coun- 
sel, proceeds  upon  the  ground  that  the  order  to  the  ware-house  keeper 
had  never  been  presented  or  accepted,  and  he  had  not  become  the  agent 
of  the  purchaser,  so  as  to  transfer  to  him  the  actual  possession  ;  conse- 
quently the  case  was  within  the  statute  of  fruuds.  In  some  of  the  other 
cases  cited,  the  mere  giving  a  delivery  order  to  the  purchaser,  was  held 
to  transfer  the  right  of  possession,  where  it  appeared  that  there  had  been 
59 
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a  valid  contract  of  sale  by  a  memorandum  in  writing,  or  the  payment  of 
the  whole  or  part  of  the  purchase  money-  In  the  case  cited  by  the  plain- 
tiff, from  3  lion.  ft  P.  Rep.,  233,  the  contract  was  void  by  the  English 
statute  of  frauds,  the  acceptancy  of  possession  not  being  such  as  it  re- 
quired, viz.  an  actual  possession,  with  the  intention  to  retain  it. 

If  the  seller  deliver  possession  to  the  buyer,  the  right  is  transferred, 
though  it  may  be  necessary  to  weigh  or  measure  the  goods  in  order 
to  ascertain  the  price. — 13  Pick.  Rep.,  183.  20  ibid.,  280.  The  con- 
tract was  complete  on  the  23d  April,  and  there  was  no  stipulation  for  re- 
weiodiinor.  Such  a  thing  was  not  contemplated,  and  was  unnecessary,  as 
the  cotton  had  just  been  weighed.  The  contract  in  this  respect  was  not 
modified  the  next  day,  and  it  maybe  questioned  whether  the  plaintiff's 
factors  could  assent  to  such  a  modification. — Long  on  Sales,  398.  1 
Stark.  Rep.,  233.     1  .Bailey's  Rep.,  6  18. 

Though  the  court  stated  it  as  a  general  proposition,  that  the  con- 
tract of  sale  and  delivery  order,  transferred  the  property  in  the  cotton  to 
the  defendant,  yet  the  subsequent  part  of  the  charge  referred  it  to  the 
jury  to  determine  every  question  raised  by  the  evidence,  viz.  by  whom  it 
was  to  be  done,  if  at  all,  when,  and  whether  it  was  waived  by  the  defend- 
ant, &c.  This  was  correct,  as  shown  by  the  authorities. — 7  Dana's  Rep., 
58,  63,  64.  Besides,  the  examination  of  four  hundred  bales,  and  putting 
the  ship  mark  on  them  without  weighing,  shows  that  re-weighing  was 
waived. 

Upon  a  sale  by  sample,  the  right  of  property  passes  to  the  vendee, 
but  he  may  rescind  the  contract  if  the  goods  are  in  a  bad  condition,  or 
do  not  correspond  with  the  samples.  The  rescission,  however,  must  be 
made  in  a  reasonable  time,  and  until  the  seller  is  notified  of  it,  the  pro- 
perty is  at  the  vendee's  risk. —  1  Camp.  Rep.,  190.  2  ibid.,  530.  9  Wend. 
Rep.,  57-i.  Chiity  on  Con.,  366,  367.  But  the  purchaser  cannot  rescind, 
as  a  matter  of  course  ;  the  bad  quality  or  condition  of  the  goods  must  bo 
shown,  if  the  vendor  refuses  to  accept  them  and  sues  for  the  price. 

A  contract  cannot  be  rescinded  unless  the  parties  can  be  placed  in 
statu  quo. —  Ckitty  on  Con.,  275.  And  the  remark  of  Mr.  Magee,  in  the 
presence  of  the  ware-house  keeper,  does  not  amount  to  a  rescission;  be- 
cause, even  admitting  the  ware-house  man  to  have  been  the  agent  of  the 
plaintiff  to  accept  the  rescission,  there  was  no  offer  to  return  the  delivery 
order.  There  was  no  evidence  that  the  ware-house  man  knew  Magee  as 
the  purchaser  authorized  to  rescind  ;  and  the  letter  of  Magee  is  a  mere 
instruction  to  his  broker  to  rescind,  but  does  not  amount  in  itself  to  a  re- 
scission, and  was  consequently  properly  excluded  from  the  jury. — 2  Eng. 
C.  L.  Rep.,  317,  380. 

The  charge  of  the  court  upon  Magee's  letter,  was  upon  evidence  not 
before  the  court,  and  abstract ;  but  in  itself  it  is  unobjectionable.  The 
same  remark  may  be  made  in  respect  to  the  right  of  the  purchaser  to  re- 
scind the  contract. 

The  case  cited  from  8  Eng.  C.  L.  Rep.,  1,  does  not,  as  supposed, 
sustain  the  doctrine  that  the  property  does  not  vest  in  the  seller  until 
after  the  goods  have  been  examined  by  the  buyer,  though  nothing  re- 
mains to  be  done  by  the  vendor.     In  that  case,  the  contract  was  rescinded, 
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because  the  seller  had  not  all  the  goods  he  had  agreed  to  sell,  when  the 
purchaser  called  to  inspect  them. — Chitty  on  Con.,  134-,  note.  12  Law 
Lib.,  189.  It  was  not  admissible  to  show  by  proof  the  legal  effect  of  the 
delivery  order — the  paper  explained  its  own  meaning,  independent  of 
mercantile  usage.  The  order,  especially  after  its  recognition  by  the 
ware-house  man,  operated  to  transfer  the  property,  in  the  same  manner 
that  the  delivery  of  the  key  of  a  ware-house  in  which  property  sold  was 
stored. 

To  show  what  acts  remaining  to  be  done  will  prevent  the  property 
from  vesting  in  the  vendee,  the  defendants  cited  the  following  additional 
authorities:— 17  Eng.  C.  L.  Rep.,  373.  1  ibid.,  211.  12  Wheat.  Rep., 
193.  6  East's  Rep.,  6 14-.  13  ibid.,  522.  4,  Camp.  Rep.,  237.  6  Cow. 
Rep.,  250.     Poth.  on  Sales,  187. 

SEAMAN. 

Where  the  sickness  is  occasioned  by  the  climate,  without  the  fault 
of  the  seaman,  or  of  the  officers  of  the  vessel,  the  expenses  of  the  cure,  by 
the  maritime  law,  are  a  charge  upon  the  vessel ;  but  by  the  Acts  of  Con- 
gress of  the  United  States,  if  the  vessel  be  furnished  with  a  chest  of  me- 
dicines, accompanied  with  proper  professional  directions  for  administer- 
ing them,  in  accordance  with  the  provisions  of  those  acts,  the  bill  of  the 
physician  for  attendance  upon  a  seaman  sick  on  board,  at  a  port,  is  to  be 
paid  by  such  seaman.  And  the  rule  is  the  same,  whatever  may  be  the 
nature  of  the  disease,  even  if  it  be  a  violent  and  dangerous  one,  as  the 
yellow  fever.  The  desire  of  the  seaman  to  be  removed  on  shore  cannot 
change  the  rights  and  the  relations  of  the  parties.  His  judgment  in  such 
case  must  necessarily  be  subjected  to  that  of  those  who  are  by  law  en- 
trusted with  the  prudential  concerns  of  the  vessel  and  crew  for  the  com- 
mon good  of  all.  Nor  can  the  sickness  and  absence  of  the  master  on 
shore,  make  a  difference.  The  law  devolves  his  duties  during  such  ab- 
sence upon  the  mate,  who,  in  the  absence  of  evidence  to  the  contrary,  it 
presumes  is  able  to  perform  them  properly.  Where  it  was  a  proper  case 
for  medical  advice,  and  the  physician  was  called  without  any  request 
from  the  seaman,  because  the  danger  was  such  that  the  laws  of  the  place 
as  well  as  the  feelings  of  humanity  required  that  he  should  be,  the  law 
will  imply  a  promise  from  him  who  received  the  benefit  of  the  services 
to  pay  for  them.  If  the  laws  of  the  place  require  that  the  physician's 
bills  for  attendance  upon  a  seaman  should  be  paid  by  the  vessel  before 
she  can  leave  port,  and  the  amount  is  paid  by  the  master,  it  must  be 
considered  as  paid  for  the  seaman's  use  during  the  voyage,  in  extinguish- 
ment of  so  much  of  his  claims.  In  a  suit  against  the  owners  for  wages, 
it  is  not  therefore  necessary  that  such  payment  should  be  filed  in  set-off. 
— Pray  v.  Stinson,  21  Maine  Rep.,  4<02.     (1843.) 

SHERIFF. 

When  the  sheriff  demands  a  bond  of  indemnity  from  the  plaintiff 
in  execution,  which  is  not  given,  he  may  deliver  the  property  levied  on 
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to  the  person  from  whose  possession  it  was  taken ;  but  if  he  does  not 
do  so,  but  retains  it,  the  lien  continues. — Pickard  et  als.  v.  Peters'  Use, 
Src,  3  Alabama  JV.  S.  R<>p.,  493.     (1840.) 


SHIPPING. 

The  mortgagee  of  a  ship,  though  the  register  or  enrolment  of  the 
vessel  stand  in  his  name,  if  he  has  not  taken  the  actual  possession  and 
control  of  the  vessel  morgaged,  is  not  answerable  for  supplies  furnished 
by  order  of  the  mortgagor,  or  by  the  master  acting  under  his  order.  So 
in  case  of  a  contract  of  sale,  where  the  general  owner  agrees  upon  cer- 
tain contingencies  to  convey  the  vessel  to  one  who  takes  the  whole 
control  of  the  same,  with  a  right  to  appropriate  its  earnings  to  his  own 
use,  such  owner  is  not  responsible  for  supplies  furnished  under  the  direc- 
tion of  the  expected  purchaser.  The  hirer  of  a  chattel  cannot,  without 
special  authority  for  the  purpose,  create  a  liability  of  the  owner  for  the  costs 
of  repairs  or  supplies  furnished  by  direction  of  the  hirer,  and  to  aid  him 
in  deriving  advantage  from  the  thing  hired  :  and  this  principle  applies 
equally  to  a  vessel  as  to  any  other  chattel.  Nor  is  this  rule  of  law  varied 
by  the  fact  that  the  supplies  were  furnished  with  the  expectation  that  the 
owner  was  liable,  and  on  his  credit.  He  is  not  responsible,  except  for 
supplies  furnished  by  his  consent  personally,  or  that  of  his  lawful  author- 
ized agent.— Cutler  v.  Thurlo,  20  Maine  Rep.,  p.  213.     (184-3.) 

SLANDER. 

Words  spoken  by  a  party  or  counsel  in  the  course  of  judicial  pro- 
ceedings, though  they  be  such  as,  if  spoken  elsewhere,  would  be  action- 
able in  themselves,  are  not  actionable,  if  they  are  applicable  and  pertinent 
to  the  subject  of  inquiry. — Hoar  v.  Wood,  3  Met  calf's  Rep.,  p.  193.    (1842.) 

The  distinction  between  verbal  and  written  slander,  by  which  an  ac- 
tion may  be  maintained  for  written  or  printed  words  which  if  only  spoken 
would  not  support  an  action,  has  been  uniformly  maintained  for  ages  in 
England  and  the  United  States,  and  is  too  well  established  to  be  now  de- 
parted from. 

The  rule  is  well  established,  that  any  words  written  and  published 
throwing  contumely  on  the  party,  or  prejudicing  him  in  his  employment, 
are  actionable  without  any  allegation  of  special  damage. 

Therefore,  a  publication  in  a  newspaper  whereby  one  person  cau- 
tions the  public  against  another,  stating  him  to  be  a  plasterer  by  trade, 
who  absconded  on  a  certain  day  without  paying  his  numerous  debts, 
and  swindling  him  out  of  fifty-five  dollars,  which  he  had  advanced  him 
on  his  promise  to  do  a  certain  piece  of  work ;  that  he  was  from  Balti- 
more, and  was  said  to  have  left  that  place  in  a  similar  manner,  and  con- 
cluding, "It  is  not  for  the  small  amount  of  money  out  of  which  he  has 
swindled  me  that  I  now  publicly  advertise  him,  but  to  put  others  on  their 
guard  against  his  villany,"  is  a  libel,  and  actionable  without  allegation  of 
special  damage. 
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And  in  an  action  thereon,  a  demurrer  to  evidence  being  put  in 
admitting  the  publication,  and  that  the  plaintiff*  was  a  plasterer,  doing 
business  as  such  in  Little  Rock,  these  facts  were  sufficient  to  maintain 
the  action,  and  the  demurrer  was  properly  overruled. 

Upon  the  filing  of  a  demurrer  to  evidence,  the  usual  course  of  pro- 
ceeding is,  either  to  take  a  verdict  for  the  plaintiff  conditionally,  and 
then  discharge  the  jury,  or  to  discharge  the  jury  before  any  verdict  is 
rendered,  and  then  dispose  of  the  demurrer  ;  in  which  case,  if  the  de- 
murrer is  overruled,  and  the  damages  are  unliquidated,  a  new  jury  is 
summoned  to  assess  the  damages.  And  though  it  is  in  some  respects  a 
matter  of  practice,  yet  it  is  error  for  the  court  to  retain  the  jury  after 
the  demurrer  is  filed,  and,  after  overruling  it,  to  have  the  damages  assessed 
by  the  same  jury. 

It  is  a  course  of  proceeding  wholly  unauthorized  by  any  rule  or 
precedent,  and  in  derogation  of  the  defendant's  legal  rights. 

O'niugh  v.  Finn,  4  Ark.  R.,  110.  (1843.)  This  was  an  action  on  the 
case,  for  a  libel,  tried  in  the  Pulaski  Circuit  Court,  in  March,  A.D.  1841, 
before  the  Hon.  John  J.  Clendenin,  one  of  the  circuit  judges.  Finn  sued 
Obaugh  for  the  publication  of  a  notice  in  the  Arkansas  State  Gazette,  of 
the  28th  August,  1839,  in  the  following  words : 

"  Caution. — The  public  are  hereby  cautioned  against  one  John  Finn, 
a  plasterer  by  trade,  who  absconded  from  this  city  on  the  11th  instant, 
without  paying  any  of  his  numerous  debts,  and  swindling  me  out  of  fifty- 
five  dollars  which  I  had  advanced  him,  on  his  promise  to  do  a  certain 
piece  of  work.  Said  Finn  was  formerly  from  Baltimore,  and  is  said  to 
have  left  that  place  in  a  similar  manner.  It  is  not  for  the  small  amount 
of  money  out  of  which  he  has  swindled  me  that  I  now  publicly  advertise 
him,  but  to  put  others  on  their  guard  against  his  villany. 

"James  H.  Obaugh." 

The  declaration  charged  the  plaintiff  in  error  with  having  falsely, 
wickedly,  and  maliciously  published,  and  caused  to  be  published,  the 
libel  of  and  concerning  the  defendant,  and  his  conduct  in  his  trade  and 
business  as  plasterer,  respecting  his  employment  and  living,  by  the 
defendant,  without  showing  any  special  damages  resulting  from  the 
libel. 

The  plaintiff  in  error  pleaded  the  general  issue,  and  the  truth  of 
the  matter  contained  in  the  publication.  To  the  former,  the  defendant 
joined  issue,  and  replied  to  the  latter,  denying  the  truth  of  the  matters 
so  published  ;  to  which  the  plaintiff  joined  issue,  and  a  jury  was  sworn 
to  try  the  issue  joined. 

On  the  trial,  Finn  proved  the  publication  of  the  notice,  as  alleged, 
by  the  order  of  Obaufjh,  and  then  proved  that  he  was  a  plasterer  by  trade, 
had  served  an  apprenticeship  at  the  plastering  business,  and  followed  it 
ever  since  he  left  school,  and  still  follows  it  in  the  county  of  Pulaski 
and  city  of  Little  Rock,  and  rested  his  case.  Obaugh  thereupon  pre- 
sented a  demurrer  to  the  evidence,  which  was  admitted,  and  the  defend- 
ant joined  therein.     Whereupon,  Obaugh,  before   the  argument  of  the 
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demurrer,  moved  the  court  to  discharge  the  jury  ;  but  the  court  over- 
ruled his  motion,  and  he  excepted.  The  demurrer  was  then  argued  and 
overruled  by  the  court,  and  the  opinion  of  the  court  again  excepted  to. 
But  no  judgment  was  entered  of  record  by  the  court,  upon  the  demur- 
rer. While  the  case  was  in  this  situation,  and  during  the  trial,  Obaugh 
offered  to  introduce  testimony  to  the  jury  originally  sworn  in  the  case, 
and  which  had  not  been  discharged,  as  upon  an  inquiry  of  damages  con- 
sequent upon  the  overruling  of  his  demurrer  to  the  evidence,  but  the 
court  refused  him  leave  to  offer  any  evidence  whatever,  and  he  again 
excepted.  And  after  the  case  was  argued  by  counsel,  as  to  the  inquiry 
of  damages,  and  before  the  jury  retired  from  the  bar,  he  moved  the 
court  to  instruct  the  jury  that  no  recovery  could  be  had,  unless  the  jury 
were  satisfied  that  the  injury  resulted  to  the  plaintiff  in  his  occupation 
or  trade  of  plasterer  ;  which  instruction  the  court  refused  to  give,  and 
he  excepted.  The  jury  returned  into  court  their  verdict,  finding  Obaugh 
guilty,  and  that  he  committed  the  wrongs,  &c,  of  his  own  wrong,  and 
not  for  the  causes  by  him  pleaded,  and  assessing  the  plaintiff's  damages 
to  the  sum  of  two  hundred  dollars,  upon  which  the  court  s^ave  final 
judgment  for  the  damages  so  assessed,  with  all  costs,  and  Obaugh  sued 
his  writ  of  error. 

Trapnall  and  Cocke,  and  Ashley  and  Watkins,  for  the  plaintiff: — 

The  statutes  of  this  State  contain  no  provision  in  relation  to  de- 
murrers to  evidence.  For  the  proceedings  and  practice  under  them,  we 
are  indebted  to  the  common  law. 

The  object  and  effect  of  a  demurrer  to  evidence  are,  to  take  from 
the  jury  and  refer  to  the  court  the  application  of  the  law  to  the  testi- 
mony—1  Starkie,  434-5.  Stephens'1  PL,  122.  Story's  PL,  364,  and  note. 
There  are  only  two  modes  of  proceeding;  one,  to  discharge  the  jury, 
and  if  judgment  upon  demurrer  is  given  for  the  plaintiff",  to  issue  a  writ 
of  inquiry,  for  the  assessment  of  damages ;  and  the  other,  to  instruct 
the  jury  to  render  a  verdict  conditionally,  and  subject  to  the  judgment 
of  the  court  upon  the  demurrer. — 6  Comyn,  209.  Cro.  Car.,  143.  Core 
v.  Birkbusk,  Douglass,  222.  Scolaslica's  case,  Plowden,  410.  Arch- 
hold's  Practice,  vol.  1,  185.  Tidd,  2d  vol.,  914.  Gibson  v.  Hunter,  2 
Hen.  Bhickstone,  187. 

If  the  jury  render  a  conditional  verdict,  the  proceedings  of  the 
trial  and  verdict  are  entered  on  the  record,  and  afterwards  the  questions 
of  law  arising  on  the  facts  as  found  are  argued  before  the  court,  and  de- 
termined, and  a  final  judgment  rendered.  —  Stephens''  PL,  123. 

If  the  jury  are  dismissed,  and  judgment  upon  the  demurrer  is  given 
for  the  plaintiff,  it  is  interlocutory  ;  upon  which  the  writ  of  inquiry  issues, 
if  the  damages  are  unliquidated;  otherwise,  the  judgment  of  the  court 
is  final. 

These  are  the  only  modes  of  proceeding  known  to  the  common 
law  ;  and  the  same  practice  is  followed  in  New  York,  Virginia,  Kentucky, 
Maryland,  and  in  the  Circuit  Courts  of  the  United  States. 

I  lie  Circuit  Court  has  no  right  to  change  the  mode  of  proceeding; 
that  right,  by  statute,  belongs  exclusively  to  the  Supreme  Court;  and 
conceding  that  it  has  the  power,  by  law,  to  do  so,  it  certainly  has  no  au 
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thority  to  make  such  a  change  as  will  not  only  vary  the  modus  operandi, 
but  essentially  alter  the  nature,  and,  to  some  extent,  defeat  the  object 
of  the  proceeding. 

The  court  erred  in  refusing  to  dismiss  the  jury,  on  the  motion  of 
the  defendant,  after  issue  was  joined  upon  the  demurrer.—  White  v.  Fox, 
1  Bibb.,  374. 

The  court  erred  in  failing  to  render  judgment  for  the  plaintiff  upon 
the  demurrer. 

By  demurring,  the  defendant  makes  a  final  submission  of  the  case, 
and  says  that  he  will  proceed  no  further ;  the  progress  of  the  case  is 
arrested  until  the  demurrer  is  disposed  of,  and  upon  its  decision  hangs 
the  determination  of  the  cause.  If  sustained,  a  final  judgment  is  rendered 
for  the  defendant ;  if  overruled,  a  judgment  is  rendered  for  the  plaintiff, 
which  is  final  as  to  his  right  of  recovery.  The  judgment  of  the  court 
is,  that  the  evidence  is  sufficient  to  sustain  the  allegations  in  the  plain- 
tiff's declaration,  and  that  the  demurrer  be  overruled  ;  and  that  the 
plaintiff  have  and  recover  of  the  defendant  all  the  damages  by  him 
sustained,  by  reason  of  the  premises  in  the  declaration  contained  ;  but, 
because  these  damages  are  unknown,  that  a  jury  come,  &c,  &c. 

Without  a  judgment  there  is  no  ultimate  action  on  the  demurrer; 
and  it  must  stand  undetermined,  or  be  disregarded  altogether. 

If  the  court  are  bound  by  law  to  render  judgment  on  the  demurrer, 
and  that  judgment  should  be  as  before  stated,  all  that  remains  to  be  done 
is,  to  ascertain  the  extent  of  the  recovery,  by  an  inquiry  of  damages, 
and  this  assessment  cannot  be  made  by  the  original  jury,  but  must  be 
done  by  a  jury  brought  up  upon  the  writ  of  inquiry  ;  and,  therefore,  we 
contend  that  it  was  erroneous  in  the  court  to  permit  the  original  jury 
to  assess  the  damages  without  a  writ  of  inquiry  having  issued. 

And  having,  without  judgment  upon  the  demurrer,  or  instruction, 
submitted  the  whole  case  on  the  part  of  the  plaintiff,  we  contend  that  it 
was  inconsistent  and  unjust  to  reject  the  evidence  of  the  defendant,  and 
exclude  it  from  the  consideration  of  the  jury. 

Pike,  contra: 

When  a  party  wishes  to  withdraw  from  the  jury  the  consideration 
of  the  law,  and  its  application  to  the  fact,  he  may  demur  to  the  evidence. 
—1  Saund.  PL  8r  Ev.,  495.  1  Phil.  Ev.,  297.  Gibson  v.  Hunter,  2  H. 
Bla.,  206. 

By  this  proceeding,  the  issue  in  fact,  closed  to  the  jury,  is  exchang- 
ed for  an  issue  in  law ;  and,  on  the  determination  of  the  latter  issue, 
either  way,  judgment  follows,  as  it  would  have  done  on  a  verdict  found 
for  the  same  party  on  the  issue  in  fact. — Gould,  479.  1  Swift's  Dig., 
771.     1  drch.  Prac,  174,  185,  186. 

A  demurrer  to  evidence  is  analogous  to  a  demurrer  to  pleading : 
the  party  from  it  comes  and  declares  that  he  will  not  proceed,  because 
the  evidence  offered  on  the  other  side  is  not  sufficient  to  maintain  the 
issue. — Stephens,  90. 

A  demurrer  to  evidence  admits  not  only  those  facts  of  which  posi- 
tive proof  is  made,  but  also  those  inferences  and  conclusions  which  arc, 
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by  fair  presumption,  deducible  from  the  facts  so  proved. — 1  Saund.  PL 
<$-  Ev.,  495. 

The  party  demurring  must  distinctly  admit,  upon  the  record,  every 
fact  and  every  conclusion  in  favor  of  the  opposite  party  which  the  evi- 
dence conduces  to  prove  ;  in  other  words,  every  fact  which  the  party 
might  have  inferred  from  it  in  his  favor. — Gould,  487. 

And  when  the  parol  evidence  is  certain  and  direct,  the  adverse  party 
may  demur,  by  entering  the  evidence  on  the  record,  and  admitting  it  to 
be  true.  Where  the  evidence  is  circumstantial,  and  from  the  facts  given 
in  evidence,  other  facts,  on  which  the  plaintiff's  right  of  action  depends, 
are  to  be  inferred,  not  by  legal  inference  or  presumption  of  law,  but  by 
reasoning  or  deduction,  the  principal  facts  or  conclusions  must  be  ex- 
pressly admitted,  or  the  court  cannot  decide  on  the  demurrer.  Thus, 
where  a  number  of  facts  and  circumstances  have  been  given  in  evidence, 
for  the  purpose  of  raising  the  presumption  and  deducing  the  conclu- 
sion that  the  defendant  knew  the  payee  of  a  note  to  be  fictitious,  and 
then  urging,  as  matter  of  law,  that,  by  reason  of  this  knowledge,  the 
defendant  was  bound  by  his  acceptance,  it  is  not  enough  to  set  out  in 
the  demurrer,  and  admit  to  be  true,  the  facts  and  circumstances  proved, 
but  the  fact  of  the  knowledge  which  the  jury  might  reasonably  infer, 
must  be  distinctly  admitted. — Gould,  488.  Gibson  v.  Hunter,  2  H.  Bla., 
1ST.  Cockredge  v.  Fanshaw,  Doug.,  129.  Dickey  v.  Adm.  of  Putnam,  3 
Serg.  £>•  R.,  416.     Mans  v.  Montgomery,  11  Serg.  6r  R-,  328. 

If  the  evidence  offered  is  loose  and  indeterminate,  the  party  demur- 
ring must  state  it  on  the  record  as  certain  and  determinate,  and  admit  it 
in  that  form  to  be  true.  As,  if  a  witness  state  a  fact  to  the  best  of  his 
belief,  or  according  to  his  impression,  the  demurrer  must  state  the  fact 
as  certain,  and  absolutely  true. — Feay  v.  Decamp,  15  Serg.  £y  R.,  227. 
Duerhagen  v.  U.  S.  Ins.  Co.,  2  Serg.  £f  R.,  187.  Ross  v.  Eason,  4  Yeates, 
54.  Eastland  v.  Caldwell,  2  Bibb.,  26.  Morrison  v.  Berkey,  7  Serg.  &> 
R.,  245.  Thornton  v.  Bank  of  Washington,  3  Pit.,  40,  42.  Chinowelh  v. 
Haskell,  3  Pit.,  96.     Hart  v.  Calloway,  lb.,  460. 

A  demurrer  to  evidence  cannot  come  in  after  the  demurrant  has  in- 
troduced testimony. — Hart  v.  Caldwell.,  ub.  sup. 

There  are,  commonly,  three  stages  in  the  process  under  which  facts 
are  ascertained.  First,  the  judge  is  called  on  to  decide  whether  the  evi- 
dence offered  conduces  to  prove  the  fact  to  be  ascertained  ;  that  is, 
whether  it  is  or  is  not  relevant.  In  deciding  these  questions,  the  court 
gives  no  judgment  as  to  the  weight  of  the  testimony.  If  it  conduces  to 
prove  or  disprove  any  fact  in  issue,  or  material  to  the  issue,  if  the  jury 
may  legitimately  infer  anything  favorable  to  either  party,  the  judge  de- 
cides it  to  be  relevant.     To  this  opinion  a  bill  of  exceptions  lies. 

In  the  second  stage,  the  admissibility  of  the  evidence  being  estab- 
lished, the  question  of  weight,  that  is,  how  far  it  conduces  to  prove  the 
fact  to  be  ascertained,  is  not  for  the  judge  to  decide,  but  for  the  jury  ex- 
clusively. 

In  the  third  stage,  the  judge  declares  to  the  jury,  what  is  the  law 
upon  the  particular  state  of  facts,  in  case  they  ascertain  those  facts  ;  and 
the  jury  there  compound  their  verdict  of  the  law  and  fact  so  combined ; 
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or,  as  in  case  of  a  special  verdict,  the  jury  first  ascertain  the  facts,  and 
then  the  court  decides  whether  the  facts,  thus  ascertained,  maintain  the 
issue. 

Now  when  the  party  wishes  to  withdraw  from  the  jury  the  applica- 
tion of  the  law  to  the  fact,  and  all  consideration  of  what  the  law  is,  upon 
the  fact,  he  demurs  to  the  evidence.  In  this  case,  he  puts  himself  in  ex- 
actly the  same  position  as  though  the  jury  had  already  returned  a  special 
verdict,  and  found  every  fact  which  they  might  find  or  infer  from  the  evi- 
dence adduced. — Jacob  v.  United  States,  1  Breck.,  527. 

Consequently,  the  demurrant,  being  in  the  same  situation,  as  though 
the  jury  had  found  all  that  they  might  find,  without  deciding  grossly 
against  evidence,  can  raise  no  question  on  the  demurrer,  as  to  the 
weight  of  evidence.  Whether  the  testimony  is  relevant — that  is,  whether 
it  conduces,  in  any  degree,  to  sustain  the  issue,  is  the  only  point  of  which 
the  court  can  judge  on  the  demurrer  ;  and  if  the  testimony  clearly  con- 
duces, in  any  degree,  to  prove  the  whole  affirmative  side  of  the  issue,  the 
demurrer  must  be  overruled. — Gould,  4S0.  Gibson  v.  Hunter,  2  H.  Bla., 
205.  Fowle  v.  Com.  Council  of  Alexandria,  11  Wheaton,  320.  McKinley 
v.  McGregor,  3  Wharton,  369. 

When  the  court  decides  the  demurrer  either  way,  all  the  questions 
in  the  case'  are  finally  determined,  except  as  to  the  amount  of  damages  ; 
no  farther  evidence  can  be  afterwards  introduced. 

How  the  damages  are  to  be  assessed,  is  a  question  merely  of  prac- 
tice, as  to  which  there  was  no  positive  rule  in  England.  They  were 
sometimes  assessed  provisionally,  by  the  principal  jury,  before  they  were 
discharged,  and  before  the  demurrer  was  decided  ;  and  sometimes  they 
were  discharged  on  the  filing  of  the  demurrer,  and  the  damages  assessed 
by  another  jury,  on  a  writ  of  inquiry.  Saunders  in  his  treatise  on  PI.  Sf 
Ev.,  says,  that  the  latter  was  the  most  usual  course. — 1  Saund.,  496. 
Butter's  JV.  P.,  313.  Tidd,  916.  In  Scholastica's  case,  Plowd.,  410,  the 
damages  were  assessed  conditionally. 

In  Cort  v.  Birkbeck,  Doug.,  222;  Danaie  v.  Newbott,  Cro.  Car.,  143, 
on  a  writ  of  inquiry,  upon  the  authority  of  "  Old  Book  of  Entries,  folio, 
551,  Trespass  in  Arson,  1."  That  either  method  might  be  adopted,  see 
Arch.  Pr.,  175.     Gould,  491.     Stephen.,  90. 

In  Connecticut,  the  practice  has  been  for  the  court  to  assess  the 
damages  when  the  judgment  on  the  demurrer  was  given  for  the  plaintiff. 
—1  Swift's  Dig.,  771. 

In  Virginia,  it  has  been  held  no  error,  that  the  jury  gave  an  uncon- 
ditional verdict  before  the  demurrer  was  determined. — Biggers'  Adm.  v. 
Alderson,  1  Tien.  #  Mun.,  54. 

Unquestionably,  the  Circuit  Court  has  the  power  to  fname  its  own 
rules  of  practice,  keeping  within  the  limits  of  positive  enactment,  and  not 
running  contrary  to  them. 

Moreover,  decisions  on  matters  of  practice  cannot  be  assigned  for 
error.  Amendments  and  matters  of  practice  are  things  of  discretion  , 
and  it  has  been  often  held,  that  they  cannot  be  noticed  in  a  court  of 
errors,  though  brought  upon  certiorari. — Hart  v.  Seixas,  21  Time?.,  40. 

The  proper  object  of  a  writ  of  error  is,  to  remove  the  final  judgment, 
60 


474  SLANDER. 

with  its  premises,  which  are,  the  pleadings  between  the  parties  ;  the 
proper  continuance  of  the  suit  and  process;  the  finding  of  the  jury 
upon  nn  issue  of  fact,  if  any  such  has  been  joined  ;  and,  lastly,  the  judg- 
ment of  the  inferior  court.  These,  the  parties  below  have  a  right  ex  de- 
bito  ju&titice,  to  have  upon  the  record. 

The  practice  of  the  courts  below  is  a  matter  which  belongs,  by  law, 
to  the  exclusive  jurisdiction  of  the  court  itself  ;  it  being  presumed  that 
such  practice  will  be  controlled  by  a  sound  legal  discretion.  It  is,  there- 
fore, left  to  their  own  government  alone,  without  any  appeal  to,  or  revi- 
sion by,  a  superior  court. — Mellish  v.  Richardson,  9  Bing.,  125.  Ex  parte 
Bacon  6f  Lyon,  6  Cowen,  392.  Ex  parte  Benson,  7  Cowen,  362.  Davis  v. 
Braden,  10  Peters',  286.  Rowley  v.  Benthuysen,  16  Wend.,  377.  The 
People  v.  The  Superior  Court  of  New  York,  5  Wend.,  125.  Ex  parte 
Morgan,  2  Chitty  P.,  250, 

The  general  distinction  of  law,  as  to  the  necessity  of  showing  special 
damage,  is,  that  where  the  natural  consequence  of  the  words  is  a  damage, 
as  if  they  import  a  charge  of  having  been  guilty  of  a  crime,  or  having  a 
contagious  distemper ;  or  if  they  are  prejudicial  to  a  person  in  office,  or 
to  a  person  of  a  profession,  or  trade,  they  are  actionable  ;  as  when  the 
imputation  affects  the  person  in  his  office,  profession,  or  business,  and 
where  the  slander  is  propagated  by  printing,  writing,  or  signs. — Stark,  on 
Slander,  12.     And  see  6  Bac.  Mr.,  205.     2  Dallas  P.,  60. 

The  general  rule  is  sufficiently  simple  and  unembarrassed,  to  wit: 
that  words  are  actionable  that  directly  tend  to  the  prejudice  of  any  one 
in  his  office,  profession,  trade,  or  business  ;  and  they  are  actionable, 
whether  the  office  be  merely  confidential  and  honorary,  or  productive  of 
emolument. — Stark.,  100. 

So  any  words  tending  to  injure  a  merchant  or  tradesman,  are  ac- 
tionable, whether  they  reflect  upon  the  honesty  of  his  dealings,  his 
credit,  or  the  excellence  of  the  subject  matter,  in  which  he  deals.  And 
the  action  extends  to  words  spoken  of  a  person  in  any  lawful  employment, 
by  which  he  may  gain  his  livelihood. — Stark.,  108.     1  Vent.,  215. 

The  humility  of  the  employment  or  occupation  is  no  objection  to 
the  action,  either  in  law  or  reason  ;  and  the  action  will  lie  for  malicious 
misrepresentations  of  the  characters  of  menial  servants. — Stark.,  109. 
Seaman  v.  B'gg,  Cro.  Car.,  486.     Terry  v.  Hooper,  1  Lev.,  115. 

The  question  in  all  such  cases  is,  do  the  words,  in  any  degree,  preju- 
dice the  party  in  his  employment.  If  they  do,  they  are  actionable.  The 
question  of  damages  is  a  question  for  the  jury. — Stark.,  110.  The  words, 
in  such  cases,  are  actionable,  if  they  relate  to  the  plaintiff's  integrity, 
knowledge,  skill,  diligence,  credit,  or  the  subject  matter  in  which  he 
deals. — lb. 

Where  the  words  are  spoken  of  a  merchant,  they  must  be  spoken 
with  direct  reference  to  his  trade.  It  is  actionable  to  call  a  tradesman  a 
rogue  or  cheat,  in  reference  to  his  trade. — Slarkr,  113.     Burr,  1,  688. 

But  words  implying  a  want  of  credit  are  actionable,  whether  spoken 
in  direct  reference  to  the  trade  or  business,  or  notj  and  are  actionihle 
when  applied  to  a  person  carrying  on  a  business  purely  mechanical. — 
Squire  v.  Johns.,  Cro.Jac,  585 
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And  any  words  which,  in  common  acceptation,  imply  want  of 
credit,  are  sufficient. — Davis  v.  Lewis,  7  T.  R.,  17-  Sebly  v.  Carrier,  Cro. 
Jac,  34-5.  Morris  v.  Langsdale,  2  Bos.  Sf  Pul.,  84.  Lewis  v.  Hawley, 
2  Day,  495.  Hall  v.  Smith,  1  JVf.  4*  S.,  287.  Chapman  v.  Lamphire,  3 
Jlforf.,  155.  Dobsonv.  Thorstone,  3  Mod.,  112.  3  £«/£.,  326.  i/o/*  o;* 
£jfcj,  217,  218,  219. 

This  is  equally  the  law  in  the  United  States. — 0 Strom  v.  Colkins,  5 
Wend.,  263.  Tobias  v.  Harland,  4  Wend.,  537.  Sewall  v.  Catlin,  3  Wend., 
291.  Jlfoft  v.  Comstock,  7  Coxoen,  654-.  Demorest  v.  Haring,  6  Cowen, 
76.     Burtch  v.  .Nicholson,  17  /.  .#.,  217. 

We  do  not  intend  to  discuss  the  whole  doctrine  as  to  libel.  The 
difference  between  the  two  has  been  constantly  and  uniformly  declared 
with  approbation  in  England  and  America.  For  this  distinction  and  the 
reasons,  see  Holt,  221,  222,  223.  Stark.,  126,  127,  128,  129,  130,  and  on- 
ward, and  the  thousand  authorities  quoted. —  Skinn.,  123.  2  Wils.,  204. 
12  Co.,  35.    2  Brownl.,  151.    Hard.,  ±10.     2  Show.,  314.    3  S«/A.,  226. 

2  »W.,  403.  1  7\  i?.,  748.  6  T.  i2.,  162.  1  Bos.  Sr -Pul.,  331.  19  J.  i?., 
367.     5  Switi.,  340.     5  Binn.,  218.       • 

The  rule  is  now  unalterably  settled,  that  any  writings,  pictures,  or 
signs,  which  derogate  from  the  character  of  an  individual,  by  imputing 
to  him  either  bad  actions  or  vicious  principles,  or  which  diminish  his 
respectability  and  abridge  his  comforts,  by  exposing  him  to  disgrace 
and  ridicule,  are  actionable,  without  proof  of  special  damage  ;  in  short, 
that  an  action  lies  for  any  false,  malicious,  and  personal  imputation, 
effected  by  such  means,  and  tending  to  alter  the  party's  situation  in  so- 
ciety, for  the  worse. — Stark.,  140. 

Everything  written  of  another,  which  holds  him  up  to  scorn  and 
ridicule,  that  might  reasonably  be  considered  as  provoking  him  to  a 
breach  of  the  peace,  is  a  libel;  and  all  such  written  abuse  as  may  be 
fairly  intended  to  impair  him  in  the  enjoyment  of  society,  or  to  throw  a 
contempt  on  him  which  might  affect  his  general  fortune  and  comfort.-— 
Holt,  223,  224. 

Scandalous  matter  is  not  necessary  to  make  a  libel.  If  an  ill  opi- 
nion is  induced  to  be  had  of  the  person  libelled,  or  the  writing  tends  to 
make  him   contemptible  or  ridiculous,  an  action  lies. — Cross  v.   Tilney, 

3  Salk.,  226.  Skinner,  124.  Zenobio  v.  Axtell,  6  T.  R..  162.  Bell  v. 
Stone,  1  Bos.  Sr  Pul.,  331.  Janson  v.  Stuart,  1  T.  R.,  748.  Villars  v. 
Moisley,  2  Wils.,  403.  Lyle  v.  Clason,  1  Caines'  R.,  581.  JJustin  v.  Cul- 
pepper, 2  Show.,  313.  Holt  on  Libel,  229,  n.  ThornUy  v.  Lord  Kerry,  4 
Taunt.,  355.  Genet  v.  Mitchell,  7  J.  R.,  120.  McCorkle  v.  Binns,  5 
Binn.,  340.  Steele  v.  Southwick,  9  J.  R.,  214.  Coleman  v.  Southwick,  9 
./.  R.,  45.  Southwick  v.  Steve?ts,  10  J.  R.,  443.  King  v.  Root,  4  Wendell, 
136.  Hillhouse  v.  Dunning,  6  Conn.  Rep.,  391.  The  State  v.  Avery,  7 
Conn.  R.,  268. 

Hempstead  and  Johnson,  in  response  : 

The  court  manifestly  erred  in  refusing  evidence  to  be  adduced  in 
mitigation  of  damages. 

On  a  demurrer  to  evidence,  where  it  is  manifest  the  merits  of  the 
cause  have  not  been  tried,  this  court  is  not  compelled  to  render  final 
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judgment,  but  may,  in  its  discretion,  remand  the  cause,  that  a  venire  fa- 
cias de  novo  may  issue. — Gazzam,  Heard  Sf  IVragg,  v.  The  Bank  of 
Mobile,  1  Alabama  R.,  new  series,  268. 

When  a  judgment  rendered  on  demurrer  to  evidence,  special  ver- 
dict, or  case  agreed,  is  reversed,  the  proper  practice  is  to  remand,  in 
order  that  the  primary  tribunal  may,  in  the  exercise  of  its  discretion, 
award  a  new  trial,  or  place  the  parties  in  such  a  condition,  as  will  ad- 
vance the  justice  of  the  case. — Edmonds  v.  Edmonds,  ib.,  401. 

The  office  of  a  demurrer  to  evidence  is,  to  withdraw  from  the  jury 
the  consideration  of  the  facts  offered  in  evidence  to  maintain  the  issue 
which  the  jury  were  empanelled  to  try,  and  to  offer  them  to  the  court. 
It  is,  in  effect,  the  substitution  of  the  court  for  the  jury. — Curry  v.  The 
Bank  of  Motile,  8  Porter,  360. 

In  case  of  a  demurrer  to  evidence,  it  seems  to  be  the  most  correct 
practice,  on  account  of  its  despatch,  to  direct  the  jury  to  assess  the 
damages  at  the  time  the  demurrer  is  taken,  to  be  imposed  in  the  event 
the  demurrer  is  overruled.  A  new  jury,  however,  may  be  empanelled  to 
assess  the  damages  ;  and  either  mode  is  legal. — 7  Porter,  420. 

Evidence  spread  on  the  record,  in  a  case  in  which  a  demurrer  is 
offered  to  evidence,  cannot  be  allowed  to  go  to  a  second  jury,  empa- 
nelled to  assess  damages  after  the  demurrer  to  evidence  is  overruled. — 
lb.,  420. 

[Mr.  Hempstead  also  argued,  at  considerable  length,  and  with  great 
research,  that  the  question  as  to  the  distinction  between  verbal  and  writ- 
ten slander,  was,  in  this  State,  an  open  question  ;  and  that,  in  reason  and 
justice,  no  such  distinction  ought  to  be  sustained.] 

Judgment  reversed. 
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Statutes  affecting  rights  and  liabilities  should  not  be  so  construed  as 
to  act  upon  those  already  existing,  unless  the  intention  so  to  act  is  ex- 
pressly declared. — Johnson  v.  Burrell,  2  Hill,  238.   (1842.) 
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The  sureties  are  liable  on  the  bond  for  all  that  the  principal  is. — 
Caraher  v.  The  Commonwealth,  5  Watts  8f  Sergeant's  R.,  21.  (1844.) 
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In  all  surveys,  courses  and  distances  must  yield  to  natural  and  as- 
certained objects. — Wells  v.  Compton,  3  Robinson's  Rep.  (1843.) 
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A  captain  of  the  United  States  revenue  cutter,  on  the  Erie  station 
in  Pennsylvania,  was  rated  and  assessed  for  county  taxes,  as  an  officer 
of  the  United  States,  for  his  office.  Held,  that  he  was  not  liable  to  be 
rated  and  assessed  for  his  office  under  the  United  States,  for  county  rates 
and  levies. 

The  question  presented  in  the  case  before  the  Courts  of  Pennsyl- 
vania, was,  whether  the  office  of  captain  of  the  revenue  cutter,  of  the 
United  States,  was  liable  to  be  assessed  for  taxes,  under  the  laws  of 
Pennsylvania.  The  validity  of  the  laws  of  Pennsylvania  imposing  such 
taxes  was  in  question  in  the  case,  on  the  ground  that  the  laws  were 
repugnant  to  the  Constitution  and  laws  of  the  United  States ;  and  the 
Court  decided  in  favor  of  the  validity  of  the  law.  The  Supreme  Court 
of  the  United  States  has  jurisdiction  on  a  writ  of  error  in  such  a  case. 

Taxation  is  a  sacred  right,  essential  to  the  existence  of  government ; 
an  incident  of  sovereignty.  The  right  of  legislation  is  co-extensive 
with  the  incident,  to  attach  it  upon  all  persons  and  property  within  the 
jurisdiction  of  a  State.  But  in  our  system,  there  are  limitations  upon 
that  right.  There  is  a  concurrent  right  of  legislation  in  the  States,  and 
the  United  States,  except  as  both  are  restrained  by  the  Constitution  of 
the  United  States.  Both  are  restrained  by  express  prohibitions  in  the 
Constitution ;  and  the  States,  by  such  as  are  reciprocally  implied,  when 
the  exercise  of  the  right  by  a  State  conflicts  with  the  perfect  execution 
of  another  sovereign  power  delegated  to  the  United  States.  That  occurs 
when  taxation  by  a  State  acts  upon  the  instruments,  and  emoluments, 
and  persons,  which  the  United  States  may  use  and  employ  as  necessary 
and  proper  means  to  execute  their  sovereign  power.  The  Government 
of  the  United  States  is  supreme  within  its  sphere  of  action.  The  means 
necessary  and  proper  to  carry  into  effect  the  powers  in  the  Constitution 
are  in  Congress. 

The  compensation  of  an  officer  of  the  United  States  is  fixed  by  law 
made  by  Congress.  It  is  in  its  exclusive  discretion  to  declare  what  shall 
be  given.  It  exercises  the  discretion,  and  fixes  the  amount ;  and  confers 
upon  the  officer  the  right  to  receive  it  when  it  has  been  earned.  Any 
law  of  a  State  imposing  a  tax  upon  the  officer,  diminishing  the  recom- 
pense, is  in  conflict  with  the  law  of  the  United  States  which  secures  the 
allowance  to  the  officer. — Daniel  Dobbins,  Plaintiff  in  Error,  v.  The  Com- 
missioners of  Erie  County,  Defendants  in  Error,  16  Peters'  Rep.,  p.  435. 
(184,%) 

In  error  to  the  Supreme  Court  of  Pennsylvania : — In  the  Court 
of  Common  Pleas  of  Erie  County,  the  plaintiff  in  error  instituted  an 
action  against  the  Commissioners  of  Erie  County,  the  purpose  of 
which  was  to  have  a  decision  on  the  right  asserted  by  the  commis- 
sioners of  the  county  to  assess  and  collect  taxes  oh  the  office  of  the 
plaintiff,  a  citizen,  and  residing  in  Erie  County,  Pennsylvania,  a  captain 
of  the  United  States  revenue  cutter. 
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The  following  case  was  stated  and  submitted  to  the  Court ;  either 
party  to  have  the  right  to  prosecute  a  writ  of  error : 

"  The  plaintiff  is  and  has  been  for  the  last  eight  years  an  officer  of 
the  United  States,  to  wit,  captain  of  the  United  States  revenue  cutter 
service  ;  and  ever  since  his  appointment  has  been  in  service  in  command 
of  the  United  States  revenue  cutter  Erie,  on  the  Erie  station.  He  has 
been  rated  and  assessed  with  county  taxes  for  the  last  three  years,  to 
wit,  1^35,  1836,  and  1837,  as  such  officer  of  the  United  States,  for  his 
office,  as  such,  valued  at  five  hundred  dollars ;  which  taxes  so  rated  and 
assessed  and  paid  by  the  plaintiff,  amount  to  the  sum  of  ten  dollars  and 
seventy-five  cents. 

"  The  question  submitted  to  the  Court  is,  whether  the  plaintiffisliable 
to  be  rated  and  assessed  for  his  office  under  the  United  States  for  county 
rates  and  levies;  if  he  is,  then  judgment  to  be  entered  for  the  defend- 
ants ;  if  not,  then  judgment  to  be  entered  for  the  plaintiff  for  the  sum  of 
ten  dollars  and  seventy-five  cents." 

The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff,  and  the 
case  was  removed  to  the  Supreme  Court  of  Pennsylvania  ;  in  which  Court 
the  judgment  was  reversed,  and  a  judgment  was  entered  for  the  Commis- 
sioners of  Erie  County.  The  plaintiff,  Daniel  Dobbins,  prosecuted  this 
writ  of  error. 

The  case  was  submitted  to  the  Court  by  Mr.  Galbraith  for  the 
plaintiff,  and  by  Mr.  Penrose  for  the  defendants,  on  printed  arguments. 

.Mr.  Galbraith,  for  the  plaintiff  in  error: 

The  plaintiff  was  rated  and  assessed,  under  the  construction  given  to 
the  State  law  by  the  county  officers,  with  a  tax  upon  his  office,  created 
under  a  law  of  theUnited  States.  The  act  of  Congress,  entitled,  "  An  Act 
to  regulate  the  collection  of  duties  on  imports  and  tonnage,"  passed  March 
2d,  1799,  commencing  at  page  136  of  the  third  volume,  IJnited  States 
Laws,  in  its  ninety-seventh  section,  empowers  the  President  of  the 
United  States  to  cause  revenue  cutters  to  be  built.  The  ninety-eighth 
section  provides,  "That  there  shall  be  to  each  of  the  said  revenue 
cutters,  one  captain  or  master,  and  not  more  than  three  lieutenants  or 
mates,"  &c.  Its  ninety-ninth  section  provides,  "  That  the  officers  of  the 
said  revenue  cutters  shall  be  appointed  by  the  President  of  the  United 
States,  and  shall  respectively  be  deemed  officers  of  the  customs,"  &c, 
and  prescribes  their  duties.  Another  Act  of  Congress,  passed  the  2d 
March,  1799,  same  book,  page  236,  prescribes  the  compensation  of  the 
commissioned  officers  of  the  revenue  cutters,  including  the  captains. 
The  plaintiff,  as  stated  and  admitted  in  the  case,  was  a  captain  of  the 
revenue  cutter  Erie,  commissioned  as  prescribed  by  the  act  of  Congress  ; 
and  for  that  office,  was  rated  and  assessed  under  the  State  laws  of  the 
State  of  Pennsylvania,  which  may  be  found  in  2  Parke  and  Johnston's 
Digest,  at  page  543  ;  and  which  authorizes  the  assessment  of  a  State  or 
County  tax  upon  "  all  offices  and  posts  of  profit."  Does  this  mean 
"offices  and  posts  of  profit"  with  which  the  State  or  State  laws  have 
nothing  to  do  in  their  creation  ?  The  Supreme  Court  of  the  State  has 
decided  in  this  case  that  it  does,  in  7  Walts'  Rep.,  513  ;  and  the  question 
here  presented  is,  whether  or  not  that  decision  be  correct.     The  Su- 
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preme  Court  of  the  State  has  decided  in  favor  of  the  validity  of  the  State 
law,  in  the  construction  given  to  it  by  the  financial  officers  acting  under 
the  authority  of  the  State  ;  and,  therefore,  its  decision  is  the  subject  of 
examination  and  revision  here,  as  decided  by  this  Court,  in  Weston  et  al. 
v.  City  Council  of  Charleston,  2  Peters,  449. 

The  Supreme  Court  of  Pennsylvania  did  not  touch  the  point  in 
question,  or  that  presented  in  the  case.  No  distinction  is  drawn 
between  an  office  created  by  and  under  the  State  laws,  and  one  which  is 
the  creature  of  the  laws  of  the  national  government.  It  is  simply  decided 
that  an  office  is  the  subject  of  the  taxing  powers  of  the  State  officers, 
under  the  laws  of  the  State  ;  which  is  not  disputed,  so  far  as  relates  to 
offices  created  by  or  controlled  under  State  legislation.  It  is  asked,  if 
this  office  of  captain  of  a  revenue  cutter  appointed  and  commissioned 
under  the  authority  of  the  acts  of  Congress,  is  not  one  of  "  the  means 
employed  by  the  government  of  the  Union  for  the  execution  of  its 
powers  V  and,  if  so,  if  it  is  not  brought  within  the  principle  of  the  case 
of  McCulloch  v.  The  Stale  of  Maryland,  4  Wheat.,  316  ;  4  Cond.  Rep., 
466,  487;  and  again  reviewed  in  9  Wheat.,  738 ;  5  Cond.  Rep.,  7411 
These  cases  clearly  establish  the  principle,  that  the  State  sovereignty, 
the  State  laws,  and  the  acts  of  the  State  officers  under  its  laws,  can  only 
extend  to  such  things  as  exist  by  its  own  authority,  or  are  introduced 
by  its  permission  ;  and  cannot  extend  to,  or  operate  upon,  an  office 
created  by  the  exclusive  authority  of  the  United  States,  and  under  the 
control  of  the  laws  of  the  Union  alone ;  and  which  cannot  be  trammelled 
or  interfered  with  by  the  State  authorities. 

Mr.  Penrose  for  the  defendants  : 

Captain  Dobbins  was  a  "taxable  person,"  a  citizen  of  Erie  County, 
who  enjoyed  the  privilege  of  a  citizen,  and  the  protection  of  the  State 
government.     He  was  clearly,  as  such,  liable  to  taxation. 

In  determining  the  amount  of  the  tax,  the  sovereign  State  had  a  right 
to  say,  arbitrarily,  that  he  should  pay  so  much,  or,  which  is  more  just, 
to  ascertain  his  income,  and,  by  rating  that,  fix  a  tax  proportioned  to  it. 
There  is  no  doubt  that  the  office  or  post  which  he  held  fell  within  the 
descriptive  terms  of  the  statute  terms  to  ascertain  this  "rate"  of  the 
tax  to  be  paid  by  the  "  taxable  person," — "  all  offices  and  posts  of  profit," 
without  qualification. 

The  office  of  President  Judge  of  a  judicial  district  is  within  the 
act,  notwithstanding  the  constitutional  provision  in  regard  to  the  salary 
of  officers. —  The  Commissioners,  #c,  v.  Chapman,  2  Rawle,  73. 

Having  inquired  into  the  nature  of  the  tax,  and  ascertained  that  the 
office  or  post  held  by  the  plaintiff  in  error  falls  within  the  descriptive 
terms  of  the  statute,  we  come  to  the  question,  is  this  statute  invalid  on 
the  ground  of  its  being  repugnant  to  the  Constitution  or  laws  of  the 
United  States  1 

On  this  point,  we  stop  to  inquire  what  is  this  power  of  taxation  in  a 
State,  its  nature,  and  extent: 

"It  is  an  incident  of  sovereignty,  and  is  co-extensive  with  that  of 
which  it  is  an  incident."  "  It  is  called  a  sacred  right."  "  It  is  admitted 
to  be  essentia]  to  the  very  existence  of  government."     "It  is  so  ample 
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that  it  may  be  exercised  on  the  objects  to  which  it  is  applicable,  to  the 
utmost  extent  to  which  the  government  may  choose  to  carry  it." 
"There  is  no  limit  on  the  exercise  of  the  right,  no  guard  against  the 
abuse  of  the  power,  but  in  the  structure  of  the  government,  and  the 
discretion  of  the  representative  of  the  people."  "  It  is  not  confined  to 
the  people  and  property  of  the  State  ;  it  may  be  exercised  upon  every 
object  brought  within  its  jurisdiction."  "The  power  of  legislation, 
and  consequently  of  taxation,  operates  on  all  persons  and  property 
belonging  to  the  body  politic."  "It  is  an  original  principle  which  has 
its  foundation  in  society  itself.  It  is  granted  by  all,  for  the  benefit  of  all." 
"However  absolute  the  right  of  an  individual  may  be,  it  is  still  in  the 
nature  of  that  right  that  it  must  bear  a  portion  of  the  public  burthens, 
and  that  portion  must  be  determined  by  the  legislature." — McCullorh  v. 
77,  e  State  of  Maryland,  4  Wheat.,  428  ;  Providence  Bank  v.  Billings  Sf 
Pittman,  4  Peters,  563  ;  Biddle  v.  The  Commonwealth,  13  Serg.  Sf  Rawle, 
409  ;  Brown  v.  The  State  of  Maryland,  12  Wheat.,  419. 

What  are  the  limitations  on  this  great  prerogative  power  which  it 
is  admitted  resides  in  the  States,  and  does  this  case  fall  within  any  such 
limitation  \     These  limitations  are  either  express  or  implied. 

1.  The  express  limitation  is  found  in  the  Constitution  of  the  United 
States,  Sec.  10,  Art.  1,  of  that  instrument :  "No  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws."     And  there  is  a  like  prohibition  to  laying  a  duty  on  tonnage. 

It  was  wisely  judged,  that  no  other  limitation  than  this  was  necessary 
to  secure  the  objects  of  government,  and  guard  the  citizen  from  oppression. 
He  is  the  common  constituent  of  the  representative  in  the  State,  as  well 
as  the  national  government.  Besides,  by  reserving  to  the  general  gov- 
ernment the  exclusive  right  of  laying  imposts  or  duties,  Congress  had 
an  ample  source  of  revenue,  obviously  the  least  oppressive,,  to  the 
people.  For  these  imposts,  though  they  be  called  in  strictness  an  indi- 
rect tax,  are  rather  a  voluntary  retribution,  by  such  as  choose  to  pur- 
chase the  imported  article  on  which  it  is  levied. 

And  although  the  power  of  direct  taxation  is  not  taken  from,  or 
rather  is  given  to  the  general  government  to  be  used  in  those  cases  of 
national  emergency,  when  a  patriotic  people  will  bear  almost  any  burden 
without  a  murmur ;  yet,  it  is  obvious,  from  the  fact  that  the  States  are 
excluded  from  laying  imposts,  that  this  is  the  great  source  from  which 
it  was  intended,  except  under  extraordinary  circumstances,  that  the 
general  government  should  derive  its  revenue  ;  and  that  the  power  of 
direct  taxation,  without  any  other  limitation,  should  be  left  to  the  States. 
It  is  their  natural,  their  only  resort. 

The  limited  purpose  and  objects  of  the  State  governments,  imme- 
diately affecting  the  interests  of  the  people,  will  of  course  make  them 
submit  with  cheerfulness  to  a  direct  tax  for  the  support  of  such  govern- 
ment ;  which  they  would  not  so  readily  endure,  except  in  emergencies 
referred  to,  for  the  more  onerous  support  of  the  national  government. 

The  law  of  the  State  of  Maryland,  requiring  an   importer  of  foreign 
goods,  by  bale  or  package,  to  take  out  and  pay  fifty  dollars  for  a  license 
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to  sell  his  goods,  fell  within  this  prohibition,  and  was  decided  to  be 
repugnant  and  unconstitutional. — Brown  v.  The  Slate  of  Maryland,  12 
Wheat.,  419. 

But,  even  there  it  was  held  that  the  words  of  this  prohibition  "  ought 
not  to  be  pressed  to  their  utmost  extent."  And  when  the  importer  has 
so  acted  on  the  thing  imported,  that  it  has  become  mixed  up  with  the 
mass  of  property  in  the  country,  it  has  lost  its  distinctive  character  as 
an  import,  and  is  subject  to  taxation.  And  it  is  upon  this  principle  that 
the  law  of  the  State  of  Pennsylvania  imposing  a  duty  on  retail  dealers 
was  ruled  to  be  in  accordance  with  the  Constitution. — Biddle  v.  The 
Commonwealth,  13  Serg.  Sf  Rawle,  409. 

Analogous  to  it  is  the  principle  on  which  the  case  of  The  Commis- 
sioners v.  Chapman,  3  Rawle,  73,  was  ruled.  In  that  case,  the  office  of 
President  Judge  of  a  judicial  district  was  decided  to  be  within  the  act,  not- 
withstanding the  constitutional  provision  in  regard  to  the  salary  of  such 
officers.     The  opinion  of  the  Court  in  that  case  is  respectfully  referred  to. 

2.  The  implied  limitations  on  the  power  of  taxation. 

It  is  admitted  that  it  was  urged  that,  as  the  convention  which 
formed  the  Constitution  had  imposed  an  express  limitation,  no  other 
limitation  could  be  established  by  inference.  And  this  view  was  strongly 
fortified  by  the  contemporaneous  exposition  of  the  Federalist,  the 
eminent  authors  of  which  asserted,  "that  the  right  of  taxation  in  the 
States  is  sacred  and  inviolable,"  "  with  the  sole  exception  of  duties  on 
imports  and  exports  ;"  that  "they  retain  the  authority  in  the  most  abso- 
lute sense;  and  that  an  attempt  on  the  part  of  the  national  government 
to  abridge  them  in  the  exercise  of  it,  would  be  a  violent  assumption  of 
power,  unwarranted  by  any  article  or  clause  of  the  Constitution." 

It  may  be  conceded  that  it  was  pressing  too  far  the  argument  from 
this  source,  to  contend  for  "that  construction  of  the  Constitution 
that  would  place  within  the  reach  of  the  States  those  measures  which  the 
government  might  adopt  for  the  execution  of  its  powers."  But  it  is  a 
strong  argument  to  show  the  high  character  and  wide  extent  of  this 
power  of  taxation,  and  excludes  the  inference  of  any  limitation  upon 
it,  which  does  not  clearly  fall  within  the  essential  principle  of  preventing 
a  control  by  the  States  of  such  measures. 

It  was  very  apparent,  that  a  like  power  of  taxation  in  the  general 
government  created  no  such  inference.  The  authority  is  co-equal — 
Federalist.  A  power  conferred  upon  Congress  does  not,  per  se,  exclude 
the  States  from  the  same  power,  unless  it  be  in  its  nature  exclusive. — 
5  Wheat.,  48.  So  the  power  of  Congress  to  levy  taxes,  does  not  exclude 
the  States  from  a  similar  power. — Gibbons  v.  Ogden,  9  Wheat,  201. 

The  great  principle  of  these  implied  limitations  is,  that  the  States, 
in  the  exercise  of  the  high  prerogative  power  of  taxation,  should  not  be 
permitted  to  reach  and  control  those  measures  necessary  and  proper  for 
the  execution  of  the  powers  vested  by  the  Constitution  in  the  govern- 
ment of  the  United  States.     This 'is  the  ruling  principle  of  all  the  cases. 

It  has  been  judicially  ascertained  that  Congress  possessed  the  power 
to    incorporate    a   bank    of   the    United    States.     It   was  constitutional 
because  it  was  an  instrument,  and  the  means  employed  by  the  government 
61 
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of  the  Union  for  the  execution  of  its  powers.  The  power  to  tax  such 
instrument,  and  these  means,  is  the  power  to  destroy  ;  and,  therefore, 
the  one  is  repugnant  to  the  other. — McCullorh  v.  State  of  Maryland,  4 
Wheat.,  428  ;  Osborn  v.  United  States  Bank,  9  Wheat.,  867.  It  was  on  this 
principle  that  it  was  ruled  that  "  a  tax  imposed  by  a  law  of  any  State  of 
the  United  States,  or  under  the  authority  of  such  a  law,  on  stock  issued 
for  loans  made  to  the  United  States,  is  unconstitutional."  The  creation 
of  the  stock  was  a  measure  necessary  and  proper  for  the  execution 
of  the  power  to  "  borrow  money  on  the  credit  of  the  United  States." 
It  was  an  instrument  for  the  execution  of  that  power.  —  Western  and 
others  v.  The  City  Council  of  Charleston,  2  Peters,  449,  465.  So, 
neither  can  the  State  tax  any  other  instrument  employed  by  the 
government  for  the  execution  of  its  powers.  It  cannot  tax  the 
mail.  It  cannot  tax  the  mint.  It  cannot  tax  patent  rights.  It  can- 
not tax  the  judicial  process.  But  this  implied  limitation  on  this 
high  prerogative  power  of  taxation  is  not  pressed  to  extreme  conse- 
quences, which  would,  in  fact,  destroy  it  ;  but  stops  with  resistance  of  a 
direct  repugnant  enactment  of  the  State ;  it  is  not  carried  one  inch 
beyond  this.  Hence,  a  State  may  not  tax  a  bank  of  the  United  States  ; 
but  it  may  impose  a  tax  on  the  citizens  of  such  State  holding  stock  in 
such  bank,  and  fix  the  amount  of  the  tax  by  express  reference  to  the 
value  of  such  stock. 

So  it  may  tax  the  real  estate  held  by  the  bank  within  the  State. 
It  cannot  lax  the  mint,  which  is  the  instrument,  but  it  may  tax  the  income 
of  the  superintendent,  although  that  income  may  be  made  up  in  whole  or 
in  part  by  the  salary  of  his  office.  Indeed,  unless  this  be  permitted, 
he  might  escape  taxation  ;  as  any  tax,  if  the  argument  be  carried  to  an 
extreme,  may  affect  that  income.  It  may  not  tax  the  mail,  but  it  may 
the  postmaster.  It  may  not  tax  the  patent  rights,  but  it  may  the  income 
of  the  patentee  derived  from  the  sale  of  patented  articles.  Such  is  the 
pedlar's  tax  or  license.  It  may  not  tax  judicial  process,  but  it  may  the 
clerk  who  issues  it.  The  former  is  an  instrument  for  the  public  good  ; 
the  income  of  the  officer  is  his  private  emolument,  with  which  the 
public  has  nothing  to  do. 

A  contractor,  says  Marshall,  C.  J.,  for  supplying  a  military  post  with 
provisions,  cannot  be  restrained  from  making  purchases  within  any  State, 
or  from  transporting  them  to  any  place  at  which  the  troops  are  stationed, 
nor  could  he  be  fined  or  taxed  for  doing  so.  But  the  property  of  the 
contractor  may  be  taxed  as  the  property  of  other  citizens. — Osburn  v.  The 
United  States  Bank,  9  Wheat.,  867.  That  property  may  be  the  profits  of 
his  contracts. 

It  mi^ht  be  contended  that  the  tax  diminished  his  ability  to  execute 
such  contract.     The  limitation  is  not  carried  to  such  consequences. 

A  tax  on  government  stock  was  decided,  as  we  have  seen,  to  be 
unconstitutional. —  Weston  v.  City  of  Charleston,  2  Peters,  449.  But  it 
seems  to  have  been  admitted  in  that  case,  that  if  the  tax  had  been  an 
in'come  tax,  although  the  income  was  in  part  or  in  the  whole  made  up 
of  interest  on  this  stock,  such  tax  would  have  been  constitutional. 
Such  appears  from  the  opinion  of  Justice  Johnson,  who  dissented  from 
the  majority  of  the  Court. 
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So  here,  a  tax  upon  the  hull  and  apparel  of  the  revenue  cutter, 
commanded  by  Captain  Dobbins,  would  have  been  unconstitutional. 
She  was  "  the  means"  or  "  instrument"  of  the  government.  But  this 
tax  by  the  State  is  not  of  such  instrument,  but  of  one  of  her  citizens, 
whose  income  is  rated  to  fix  the  amount  of  his  contribution  to  the  public 
burden.  The  distinction  is  obvious;  the  reason  for  the  difference  is 
well  taken  by  Chief  Justice  Marshall  in  McCulloch  v.  The  State  of  Mary- 
land, 4  Wheat.,  428. 

"The  people  of  a  State,  therefore,  give  to  their  government  a  right 
of  taxing  themselves  and  their  property.  And  as  the  exigencies  of 
government  cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of 
this  right,  resting  confidently  on  the  interest  of  the  legislator,  and  on  the 
influence  of  the  constituents  over  their  representative  to  guard  them 
against  its  abuse. 

"  But  the  means  employed  by  the  government  of  the  Union  have  no 
such  security,  nor  is  the  right  of  a  State  to  tax  them  sustained  by  the 
same  theory." 

The  safeguard  of  the  influence  of  the  constituent  over  the  repre- 
sentative, is  as  perfect  a  protection  to  the  citizen  who  holds  office  under 
the  government  of  the  Union  as  to  any  other  citizen.  The  Court  will 
remark  that  all  offices  or  posts  of  profit  are  required  to  be  rated. 
There  is  no  discrimination  as  to  the  nature  of  the  office  or  post. 

TENANT. 

A  tenant  for  life,  though  entitled  to  reasonable  estovers,  has  no  right 
to  dig  up  and  use  soil  or  wood  on  the  demised  premises,  with  a  view 
to  the  manufacture  of  bricks  for  sale  ;  and  if  he  do  so,  the  landlord  is 
entitled  to  an  injunction  restraining  him  from  committing  further  mis- 
chief of  the  like  character. — Livingston,  appellant,  v.  Reynolds,  respondent, 
2  Hill,  157.  (1842.) 

TENANT    AT   WILL. 

A  tenancy  at  will,  or  from  year  to  year,  is  determined  by  the  death 
of  the  tenant.  If  one  occupies  a  portion  of  the  premises  under  a  verbal 
agreement  with  the  tenant  at  will,  his  right  to  occupy  ceases  at  the  death 
of  the  tenant  at  will,  and  he  is  not  entitled  to  notice  to  quit,  before  an 
entry  into  the  premises  by  the  owner. — Robie  v.  Smith,  21  Maine  Rep., 
114."  (1843.) 

TENDER. 

A  tender  of  a  debt  secured  by  mortgage,  after  the  day  stipulated  for 
its  payment,  is  equally  effectual  to  remove  the  lien  of  the  mortgage  from 
the  land,  as  a  tender  at  the  day,  provided  it  be  made  before  foreclosure  ; 
and  the  mortgagee,  if  in  possession,  may,  after  the  tender,  be  ousted  by 
the  mortgagor. —  The  Farmers'  Fire  Insurance  and  Loan  Company  v.  Ed' 
wards,  26?  Wend.,  541.  (1842.) 
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TERMINUS  OF  VOYAGE. 

The  terminus  of  a  voyage  determines  its  character  ;  if  it  be  within 
the  limits  of  foreign  jurisdiction,  it  is  a  foreign  voyage,  and  not  other- 
wise.—  Tuber  v.  United  States,  1  Story'' s  Rep.,  1.  (1842.) 

TOWN. 

Towns  exist  at  the  pleasure  of  the  state,  and  not  at  their  own,  and 
it  is  not  necessary  that  a  newly  incorporated  town  should  accept  the  act 
of  incorporation.  The  rule  applies  only  to  private  not  to  public  corpo- 
rations.— Gorham  v.  Springfield,  21  Maine  Rep.,  58.  (1843.) 

TRESPASS. 

Where  the  defendant,  to  prevent  the  plaintiff's  fowls  from  trespass- 
ing upon  his  land,  as  they  had  before  done,  mixed  Indian  meal  with  ar- 
senic, and  spread  it  upon  his  land,  having  given  the  plaintiff  previous  no- 
tice that  he  should  do  so  ;  and  such  fowls  coming  afterwards  upon  the 
defendant's  land,  ate  the  poisoned  meal,  in  consequence  of  which  some 
of  them  died.  It  was  held,  first,  that  previous  notice,  in  contradistinc- 
tion to  notice  after  the  fact,  was  sufficient.  Second,  that  notwithstand- 
ing such  notice,  the  defendant  was  not  justified  in  the  use  of  deadly 
means,  and  consequently  was  liable  in  damages. — Johnson  v.  Patterson, 
14  Conn.Rep.,p.  1.   (1843.) 

The  original  action  was  trespass,  brought  by  Henry  Patterson  against 
Sheldon  C.  Johnson,  to  the  County  Court  of  New  Haven  county,  for  kill- 
ing and  destroying  ten  hens  and  chickens,  the  property  of  the  plaintiff. 
There  was  also  a  special  count  in  case  for  the  same  injury. 

On  the  trial  before  the  County  Court,  November  Term,  1S39,  the 
plaintiff  offered  evidence  to  prove,  and  claimed  to  have  proved,  the  alle- 
gations in  his  declaration.  The  defendant  claimed  to  have  proved,  by 
proper  evidence  introduced  for  that  purpose,  that  he  had  been  for  a  long 
time  trespassed  upon  by  the  plaintiff's  fowls  coming  upon  his  land  and 
destroying  the  seeds  therein  planted,  and  the  vegetation  thereon  growing. 
That  to  prevent  a  repetition  and  continuation  of  those  trespasses,  he  pre- 
pared Indian  meal  mixed  with  arsenic,  and  scattered  it  upon  his  land, 
having  first  informed  the  plaintiff  that  such  a  preparation  would  be  placed 
there,  and  that  the  plaintiff  must  confine  his  fowls,  or  in  some  other  way 
prevent  them  from  trespassing  upon  his  land  again,  otherwise  they  cer- 
tainly would  be  poisoned  ;  that  after  such  notice,  the  meal  so  prepared 
was  immediately  scattered  on  the  defendant's  land  ;  and  the  plaintiff  still 
neglecting  to  confine  his  fowls,  or  to  prevent  their  coming  upon  the  de- 
fendant's premises,  they  trespassed  thereon,  and  while  so  trespassing, 
ate  the  Indian  meal  so  prepared,  and  some  of  them  thereafter  died  in  con- 
sequence of  it  ;  which,  the  defendant  claimed,  was  the  same  injury  for 
which  the  plaintiff  sought  to  recover  damages.  And  the  defendant 
claimed,  that  if  these  facts  were  satisfactorily  proved,  he  was  justified  ; 
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and  that  the  court  should  so  charge  the  jury.  The  defendant  further 
cliirned,  that  he  might  lawfully  scatter  poisoned  meal  upon  his  own 
premises,  without  any  notice  to  the  plaintiff. 

The  court  charged  the  jury,  that  unless  the  defendant  had  given  full 
and  ample  notice  to  the  plaintiff,  after  the  poisoned  meal  had  been  laid, 
the  defendant  could  not  be  justified  ;  and  that  no  previous  notice  of  his 
intention  so  to  prepare  and  leave  the  poisoned  meal,  could  be  sufficient; 
and  refused  to  charge  the  jury  that  the  defendant  had  a  right  to  scatter 
it  without  notice. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defendant  filed  a 
bill  of  exceptions  to  the  charge,  and  thereupon  brought  a  writ  of  error 
in  the  Superior  Court,  which  was  reserved  for  the  consideration  and  ad- 
vice of  this  court. 

C.  A.  Ingersoll  and  Blackman,  for  the  plaintiff  in  error,  contended, 
1.  That  no  person  can  lay  the  foundation  of  an  action  for  damages  in 
case,  for  an  injury  to  his  property,  by  a  wrong  on  his  part,  or  by  neglect 
or  breach  of  duty.  To  entitle  a  plaintiff,  in  an  action  of  this  sort,  to  re- 
cover, he  must  be  free  from  fault. — 1  Sw.  Dig.,  551,  553.  Wadhurst  v. 
Damme,  Cro.  Jac,  45.  Blythe  v.  Topham,  Cro.  Jac,  158,  '9.  Brock  v. 
Copeland,  1  Esp.  Rep.,  203.  Butterjield  v.  Forrester,  11  East.,  60.  Burckle, 
et  at.  v.  New  York  Dry  Dock  Company,  2  Hall,  151.  Bush  v.  Brainard, 
1  Cowen,  78.  Rathbun  et  al.  v.  Payne  et  ah,  19  Wend.,  399.  Deane  v. 
Clayton,  7  Taun.,  489.  Hot  v.  Wilkes,  3  Barn.  Sf  Aid.,  304.  Sarch  v. 
Blackburn,  4  Carr  Sf  P.,  297.     Curtiss  v.  Mills,  5  Carr.  fy  P.,  469. 

2.  That  the  plaintiff  was  in  fault  in  permitting  his  fowls  to  trespass 
on  the  defendant's  land,  after  the  notice  given. 

3.  That  the  defendant  had  a  right  to  protect  his  property  by  the 
acts  which,  it  is  claimed,  were  done. — Mahan  v.  Brown,  3  Wend.,  261. 
This  case  is  not  like  that  of  Townsend  v.  Wathen,  9  East.,  277. 

4.  That  the  charge  was  not  as  it  should  have  been,  on  another 
ground.  In  some  cases,  the  defendant  would  have  a  right  directly  to  kill 
the  plaintiff's  animals  trespassing,  if  the  killing  was  necessary  to  protect 
his  property. —  White  v.  Ward  et  al.,  9  Johns.  Rep.,  232.  Verev.  Lord 
Caivder  et  al.,  11  East.,  568.  Wadhurst  v.  Damme,  Cro.  Jac,  45.  If  the 
same  principles  are  to  be  applied  to  the  killing  by  means  of  the  poisoned 
meal,  as  would  be  applied  to  a  direct  killing,  the  charge  was  wrong  ;  as, 
in  such  a  case,  the  defendant  would  have  a  right,  if  necessary,  of  which 
necessity  the  jury  are  to  judge  ;  and  this  should  have  been  submitted  to 
them. 

C.  B.  Phelps,  for  the  defendant  in  error,  contended,  1.  That  the 
maxim,  Sic  ulere  tuo  ut  alienum  nonltzdas,  was  applicable  to  and  governed 
the  present  case. — Townsend  v.  Wathan,  9  East.,  277.  Dean  v.  Clayton.  2 
Marsh,  577.     S.  C,  7  Taun.,  489. 

2.  That  the  facts  proved  by  the  original  defendant  did  not  consti- 
tute a  justification.  The  poisoned  meal  afforded  no  remedy  for  past  in- 
jury, and  was  not  a  preventative  of  present  aggression.  It  could  only 
operate  as  a  preventative  of  future  mischief,  by  the  destruction  of  the  in- 
struments of  its  accomplishment.  But  the  poisoning  of  animals  is  a  pub- 
lic offence,  and  involves  the  infraction  of  a  private  right. — Commonwealth 
v.  Iueach  et  al.,  1  Mass.  Rep.,  58.     2  Russell,  1682,  n. 
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3.  That  the  charge  was  unexceptionable  with  regard  to  notice.  A 
prospective  notice  would  be  nugatory  ;  a  forewarning  of  possible  evil,  a 
mere  threat.     Notice  after  the  fact,  shows  the  presence  of  actual  danger. 

Judgment  affirmed. 

Sherman,  J.,  delivered  the  opinion  of  the  court  (in  which  the  other 
judges  concurred).  It  is  replete  with  sound  learning,  and  manifests  a 
moral  tone  which  does  honor  to  the  State. — See  pp.  3-12  of  the  report. 

He  who  is  in  actual  possession  of  land  may  maintain  trespass  against 
any  other  person  except  the  real  owner,  or  him  who  has  the  right  of  pos- 
session. 

Where  two  parties  have  a  concurrent  or  mixed  possession  of  land, 
neither  having  any  other  title,  nor  any  exclusive  priority  of  possession, 
one  of  them  cannot  maintain  trespass  against  the  other. — Inhabitants  of 
Barnstable  v.  Thatcher,  3  Metcalf's  Rep.,  p.  239.  (1842.) 

TROVER  AND  CONVERSION. 

One  may  maintain  trover  for  a  check,  which  is  his  property,  although 
not  made  payable  to  him,  or  negotiated. — Tilden  v.  Brown,  14  Vermont 
Rep.,  164.  (184*3.) 

This  action  of  trover  and  conversion  was  in  its  original  an  action  of 
trespass  upon  the  case,  for  recovery  of  damages  against  such  persons  as 
had  found  another's  goods,  and  refused  to  deliver  them  on  demand,  but 
converted  them  to  his  own  use  ;  from  which  finding  and  converting,  it  is 
called  an  action  of  trover  and  conversion.  The  freedom  of  this  action 
from  wager  of  law,  and  the  less  degree  of  certainty  requisite  in  describ- 
ing the  goods,  gave  it  so  considerable  an  advantage  over  the  action  of 
detinue,  that  by  a  fiction  of  law,  actions  of  trover  were  at  length  permit- 
ted to  be  brought  against  any  man  who  had  in  his  possession  by  any 
means  whatsoever,  the  personal  goods  of  another,  and  sold  them,  or  used 
them  without  the  consent  of  the  owner,  or  refusal  to  deliver  them  when 
demanded. — 1  Salk.,  654.  The  injury  lies  in  the  conversion  and  depri- 
vation of  the  plaintiff's  property,  which  is  the  gist  of  the  action,  and  the 
statement  of  the  finding  or  trover  is  now  immaterial  and  not  traversable. 
-3  Bla.  Com.,  152,  153.  1  New  Rep.,  140.  Bui.  N.  P.,  32.  3  Wils. 
336  :  and  the  fact  of  the  conversion  does  not  necessarily  import  an  ac- 
quisition of  property  in  the  defendant. — 3  B.  Sf  Aid.,  687.  It  is  an  action 
for  the  recovery  of  damages  to  the  extent  of  the  value  of  the  thing  con- 
verted.— 3  Camp.,  477.  1  C  £f  P.,  626.  The  object  and  result  of  the 
suit  are  not  the  recovery  of  the  thing  itself,  which  can  only  be  recovered 
by  action  of  detinue  or  replevin. — 3  B.  6r  Aid.,  687.  Willes,  120.  2 
Stark.  Rep.,  288. 

Lord  Mansfield  thus  defines  this  action. —  1  Burr,  31.  1  Bla.  Rep., 
67,  68.  1  M.  &)  P.,  556.  "In  form,  it  (i.  e.  the  trover)  is  a  fiction  ;  in 
substance,  it  is  a  remedy  to  recover  the  value  of  personal  chattels  wrong- 
fully converted  by  another  to  his  own  use;  the  form  supposes  that  the 
defendant  might  have  come  lawfully  by  it,  and  if  he  did  not,  yet  by  bring- 
ing this  action,  the  plaintiff  waves  the  trespass.  No  damages  are  reco- 
verable for  the  act  of  taking  ;  all  must  be  for  the  act  of  converting.    This 
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is  the  tort  or  maleficium,  and  to  entitle  the  plaintiff  to  recover,  two  things 
are  necessary  :  I  st,  Property  in  the  plaintiff  ;  2dly,  A  wrongful  conver- 
sion by  the  defendant." 

We  will  consider  this  action  with  reference,  1st,  to  the  thing  con- 
verted! 2d,  the  plaintiff's  right  of  property  therein;  and  3d,  the  na- 
ture of  the  injury,  and  by  whom  committed.  This  action  is  confined  to 
the  conversion  of  goods  or  personal  chattels. 

Constable  has  not  such  a  possession  of  the  goods  of  the  defendant 
upon  the  delivery  of  the  execution  as  will  enable  him  to  maintain  trover 
for  them.  He  can  only  acquire  such  possession  by  making  an  inventory 
of  them.  —  Winlermute  v.  Hankinson,  1  Halst.,  140.  Oliver  v.  Applegate, 
2  South.,  479. 

In  an  action  of  trover,  where  an  actual  conversion  is  proved,  there 
is  no  necessity  to  prove  an  actual  demand  and  refusal. — Earle  v.  Van 
Buren,  2  tdulst.,  344. 

To  maintain  trover  against  two  joint  bailees,  a  demand  of  and  refu- 
sal by  one  is  not  sufficient ;  a  conversion  by  both  must  be  shown.  But 
in  the  case  of  partners,  the  rule  is  different ;  for  each  being  the  general 
agent  of  the  other,  a  refusal  by  one,  is  evidence  of  a  conversion  by  both. 
—Mitchell  v.  Williams  fy  Roberts,  4  Hill,  13.  (1843.) 

A  creditor  who  receives  in  pledge  from  his  debtor  the  goods  of  ano- 
ther, supposing  them  to  belong  to  the  debtor,  and  afterwards  permits  the 
debtor  to  sell  and  deliver  them,  on  the  promise  of  the  purchaser  to  pay 
the  creditor  the  price  thereof  tov/ards  the  discharge  of  the  debt  for  which 
they  were  pledged,  does  not  thereby  render  himself  liable  to  the  true 
owner  of  the  goods  in  an  action  of  trover. — Leonard  v.  Tidd,  3  Metcalfs 
Rep.,  p.  6.  (1842.) 

To  maintain  trover,  the  plaintiff  must  prove  property  in  the  article 
for  which  the  action  is  brought. — Debow  v.  Titus,  5  Halst.,  128. 
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Where  one  who  is  summoned  as  trustee,  in  the  process  of  foreign 
attachment,  has  answered  an  interrogatory  fully  and  intelligibly,  the  Court 
will  not  require  him  to  answer  further,  on  his  being  asked  to  answer  the 
interrogatory  distinctly. 

And  where  a  person,  so  summoned,  discovers  that  he  has,  in  his 
answer,  stated  a  fact  incorrectly,  or  in  terms  which  would  admit  of  an 
inference  or  implication  not  intended  by  him,  the  Court  may  allow  him 
to  make  an  additional  answer,  without  further  interrogatory,  correcting 
or  qualifying  such  supposed  erroneous  answer.  —Carrique  v.  Sidebottom, 
3  Metcalfs  Rep.,  p.  297.     (1842.) 

In  a  trustee  process,  the  residence  of  the  plaintiff,  or  principal 
debtor,  determines  the  place  where  the  suit  is  to  be  brought,  and  not  the 
residence  of  the  trustee. 

It  is  no  objection  to  maintaining  a  trustee  process  that  a  suit  had 
been  brought,  and  was  pending,  in  favor  of  the  principal  debtor  against 
the  trustee,  when  the  trustee  process  was  served. —  Trombly  S>    Sax  v. 
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Uzziel  Clark,  principal  debtor,    and  Thomas   Clark  trustee,    13   Vermont 
Rep.,  118.     (1842.) 

This  was  a  trustee  process,  wherein  Uzziel  Clark,  was  sued  as  prin- 
cipal debtor,  and  Thomas  Clark  as  his  trustee. 

The  writ  was  served  on  the  trustee  on  the  tenth  of  June,  1837,  and 
made  returnable  at  the  September  term  of  the  county  court,  1837,  at 
which  term  the  suit  was  entered  and  continued,  for  a  disclosure,  to  the 
April  term,  1838. 

At  the  last  mentioned  term  the  trustee  filed  a  motion  to  dismiss  the 
suit,  setting  forth  that,  at  the  time  of  the  service  of  the  writ,  he  was 
and  ever  since  had  been,  a  resident  of  Isle  La  Motte,  in  the  county  of 
Grand  Isle,  and  not  a  resident,  of  the  county  of  Franklin  ;  that  neither 
the  plaintiff  nor  principal  debtor  were,  or  ever  had  been,  residents  of 
said  Franklin  county,  but  at  the  time  of  the  service  of  the  writ  each  of 
them  was,  and  ever  since  had  been,  resident   in  the  State  of  New  York. 

The  County  Court  decided,  that  the  motion,  by  the  rules  of  said 
Court,  was  out  of  time,  and  overruled  the  motion ;  to  which  the  trustee 
excepted 

The  suit  was  then  continued  to  the  September  term,  1838,  at  which 
last  mentioned  term  the  trustee  disclosed  that  he  had  not  any  goods, 
chattels,  rights  or  credits  of  the  principal  debtor  in  his  hands;  that  the 
principal  debtor  had,  before  the  issuing  of  the  writ  in  this  suit,  a  suit 
pending  in  the  said  County  Court  against  the  said  trustee,  in  which  the 
plaintiff  in  that  suit  recovered  a  judgment,  at  the  April  term,  1838, 
against  said  trustee,  who  was  defendant  in  that  suit,  on  which  judgment 
writs  of  execution  had  issued,  and  real  and  personal  estate  of  the  trustee 
had  been  levied  upon;  that  the  trustee  had  been  compelled  to  pay  the 
balance  of  said  judgment,  after  such  levies,  and  officer's  fees,  and  that 
he  was  not  (at  tiie  time  of  making  the  disclosure),  indebted  to  the  prin- 
cipal debtor,  and  that  the  action  in  favor  of  the  principal  debtor  was 
upon  a  promissory  note. 

The  County  Court  decided  that  the  said  Thomas  Clark  was  liable  as 
trustee,  to  which  decision  the  trustee,  also,  excepted. 

The  rules  of  the  County  Court  were  made  a  part  of  the  case,  from 
which  it  appears  that  dilatory  pleas  must  be  pleaded  "in  forty-eight 
hours  after  the  entry  of  the  action,"  and  that,  "in  all  reviewed  causes, 
either  party  may  alter  his  plea,  without  terms,  by  filing  his  plea,  as 
altered,  with  the  clerk,  or  serving  the  adverse  party,  or  his  attorney, 
with  a  copy,  at  least  thirty  days  before  the  term  of  the  court  to  which 
the  cause  is  reviewed." 

Stevens  and  Brown,  for  the  trustee  : 

The  County  Court  erred  in  overruling  the  motion  to  dismiss  ;  and, 
in  support  of  this  position,  we  refer  to  compiled  statutes,  page  7J,  sec- 
tion 48,  of  the  judiciary  act.  By  the  express  words  of  that  statute, 
when  both  parties  are  inhabitants  of  this  State,  and  the  suit  is  brought 
in  a  county  where  neither  reside,  "  the  writ  shall,  on  motion,  abate  ;" 
and  when  the  plaintiff  is  not  an  inhabitant  of  this  State,  the  suit  shall  be 
brought  in  the  county  where  the  defendant  resides.  The  trustee  is  made 
a  defendant.     He  is  technically  so,  for  the  plaintiff  is  not  compelled  to 
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rest  satisfied  with  the  disclosure.  He  may  introduce  testimony  to  show 
the  liability  of  the  trustee,  and,  of  course,  the  trustee  has  the  privilege 
of  rebutting  such  testimony.  The  person  here  sued  as  trustee  is  an 
inhabitant  of  this  State,  and  had  the  right  of  being  tried,  in  this  case,  in 
the  county  where  he  resides.  This  privilege  he  cannot  be  deprived  of 
without  his  own  consent. 

The  defendant,  also,  contends  that  he  was  not,  upon  his  disclosure, 
liable  to  be  deemed  the  trustee  of  Uzziel  Clark. 

The  trustee,  in  no  case,  shall  be  held  liable  when  the  judgment 
against  him  cannot  be  pleaded  in  bar  to  the  claim  of  the  absconding 
debtor,  and,  in  this  case,  it  could  not. — Houell  v.  Frye,  3  Mass.,  121. 
Prescott  v.  Parker,  4  Mass.,  170.  Kid  v.  Shepard,  4  Mass,  238.  Grid- 
ley  v.  Harriden,  14  Mass.,  497. 

N.  L.  Whittemore  and  A.  O.  Aldis  for  plaintiffs  : 

The  motion  to  dismiss  for  want  of  jurisdiction,  is  founded  upon  the 
fact  that  the  plaintiffs  and  principal  debtor  are  residents  of  New  York, 
and  the  person,  charged  as  trustee,  a  resident  of  Grand  Isle  County. 

It  would  seem,  (admitting  the  facts  set  up  in  the  motion)  that  the 
suit  should  have  been  brought  in  Grand  Isle  County,  in  order  to  comply 
with  the  statute. 

But  the  Court  has  jurisdiction  of  the  subject  matter. 

If  a  suit  is  brought  in  a  wrong  county  in  the  State,  there  being  no 
other  objection  than  the  jurisdiction,  and  the  parties  appear,  and  final 
judgment  is  rendered,  without  objection  to  the  jurisdiction,  the  judgment 
is  valid.  Such  objection  must  be  pleaded  in  abatement,  and  cannot  be 
inquired  into  on  motion. — Davis  v.  Marston,  5  Mass.,  195. 

The  claim  of  the  defendant  is  in  the  nature  of  a  personal  privilege. 
When  the  objection  to  the  jurisdiction  springs  from  a  personal  privilege, 
or  from  the  cause  of  action  having  arisen  in  some  other  exclusive  juris- 
diction, it  must  be  pleaded,  otherwise  the  defendant  submits  to  the  juris- 
diction, and  waives  his  right.  This  being  a  transitory  action,  and  the 
Court  one  of  general  jurisdiction,  the  objection  to  the  jurisdiction  ought 
to  have  been  pleaded.  —  Chit.  PL,  477, 478  ;  1  Saund.,13  and  98  ;  Gould's 
PL,  231. 

This  motion  is  merely  a  plea  to  the  jurisdiction,  and  in  the  nature  of 
a  dilatory  plea;  the  trustee  appeared,  but  did  not  plead  to  the  jurisdiction 
within  the  time  prescribed  by  the  rule,  and  the  cause  was  continued  for 
his  disclosure,  and,  at  the  next  term,  he  filed  his  motion.  He  was,  there- 
fore, out  of  time. 

Leave  to  file  the  motion,  being  a  matter  in  the  discretion  of  the 
County  Court,  and  that  Court  having  decided  the  question,  this  Court 
will  not  overrule  their  decision. 

The  disclosure  is  always  to  be  construed  against  the  trustee,  for  it 
is  presumed  he  will  discharge  himself  if  he  can.  The  Court,  therefore, 
will  presume  no  state  of  facts  more  favorable  to  the  trustee  than  he  has 
expressly  disclosed,  and  facts  not  set  forth,  if  material,  will  be  presumed 
adverse  to  him.— 12  Pick.,  383,  5  Mass.,  205. 

If  the  trustee  could  have  availed  himself  of  the  pendency  of  this 
suit,  in  defence  of  the  action  brought,  against  him  on  the  note,  by  the 
62 
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principal  debtor,  then  he  is  liable  as  trustee.  If  he  neglected  using;  his 
legal  rights,  and  permitted  the  judgment  to  be  rendered,  and  the  execu- 
tions to  be  satisfied,  when,  by  pleading  the  pendency  of  this  suit,  he 
might  have  prevented  it,  it  is  his  own  lolly,  and  he  must  sutler  for  it. — 
Locke  v.  'lippcts,!  Mas*.,  14-9;  T/iorndikev.  De  Ho//,  6  Pick.,  120  ;  How- 
ell v.  Freeman,  3  Mass.,  121  ;  Foster  v.  Jones,  15  Mass.,  185  ;  Kidd  v. 
Shepard,  4  Mass.,  238.  That  the  trustee  might  have  pleaded  the 
pendency  of  this  suit  in  bar  to  the  first,  is  evident  from  the  disclosure. 
No  final  judgment  was  rendered  in  the  first  suit  until  the  April  term, 
183S.  This  suit  was  entered  at  the  September  term,  1837.  He  might 
have  changed  his  plea  to  the  first  action  without  terms,  by  giving  a  copy 
to  the  adverse  party,  thirty  days  previous  to  the  April  term,  1838,  and 
filing  the  original  with  the  clerk  of  the  Court. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  Ch.  J. — This  case  comes  before  us  on  two  exceptions. 
The  first  is  to  the  decision  of  the  Court  overruling  the  defendant's 
motion  to  dismiss.  The  Court  decided  that  the  motion  was  out  of  time, 
according  to  the  rules  of  the  Court.  This  decision  of  the  Court,  on  the 
construction  of  their  rules,  is  not  a  subject  to  be  here  discussed.  It  is 
also  further  contended  that  the  statute  requires  that  the  cause  should  be 
dismissed.  If  so,  as  the  rules  of  the  Court  could  not  contravene  the 
law  of  the  State,  it  is  a  proper  subject  of  exception  to  be  heard  in  this 
Court.  The  statute,  directing  where  suits  are  to  be  brought,  when 
plaintiff  and  defendant  are  inhabitants  of  the  State,  declares,  that,  if 
otherwise  brought,  the  writ,  on  motion,  shall  abate.  The  motion,  how- 
ever, is  to  be  considered  as  a  dilatory  plea,  and  subject  to  the  rules 
applicable  to  dilatory  pleas.  The  statute,  in  relation  to  joining  land- 
lords and  tenants,  has  the  same  expression,  that,  if  they  are  not  joined, 
the  action,  on  motion,  shall  be  abated.  It  has  always  been  held  that 
this  non-joinder  must  be  pleaded  in  abatement,  and  could  not  be  taken 
advantage  of  after  a  plea  of  the  general  issue,  or  a  continuance-  On 
the  merits  of  the  motion,  it  is  to  be  observed,  that,  in  this  suit,  as  in  all 
others,  the  party  complaining  is  the  plaintiff,  and  the  one  defending  is  the 
defendant.  The  trustee  is  neither  a  plaintiff  nor  a  defendant  in  this  suit. 
The  residence  of  the  parties  determines  where  the  action  is  to  be  brought. 
When  both  are  inhabitants  of  the  State,  it  must  be  brought  in  the 
county  where  the  plaintiff  or  defendant  resides.  When  the  defendant 
is  not  an  inhabitant  of  the  State,  it  may  be  brought  in  the  county  where 
the  plaintiff  or  defendant  resides.  When  the  defendant  is  not  an  inhabit- 
ant of  the  State,  it  may  be  brought  in  any  county.  If  the  plaintiff, 
defendant  and  several  trustees  are  all  inhabitants  of  the  State,  though 
residing  in  different  counties,  it  could  hardly  be  contended  that  a  suit 
could  be  brought  in  any  of  the  counties  where  the  trustees,  or  either  of 
them,  resided,  and  not  in  the  county  where  both  of  the  parties  litigant, 
plaintiff  and  defendant,  or  either  of  them,  resided.  The  proceeding 
against  the  trustee  is  only  to. attach  property  in  action.  His  residence 
cannot  be  taken  notice  of  in  determining  where  the  suit  is  to  be  brought. 
This  principle  was  recognized,  in  the  Circuit  Court,  where  it  was  con- 
sidered that  an  action,  brought  by  a  plaintiff,  citizen  of  this  State,  against 
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a  defendant,  citizen  of  Massachusetts,  although  several  citizens  of  this 
State  were  summoned  as  trustees,  was  removable  from  the  State  Courts 
to  the  Circuit  Court.  The  motion,  in  this  case,  discloses  that  neither 
the  plaintiff",  nor  the  defendant,  Uzziel  Clark,  were  inhabitants  of  this 
State,  but  resided  in  the  State  of  New  York.  The  suit  was,  therefore, 
properly  brought  in  this  county,  notwithstanding  the  trustees  resided  in 
the  county  of  Grand  Isle,  and  the  motion  to  dismiss  was  properly  over- 
ruled. 

The  other  exception  is  founded  on  the  decision  of  the  court,  that 
Thomas  Clark,  on  his  disclosure,  was  the  trustee  of  the  defendant,  Uz- 
ziel Clark.  The  statute  makes  all  the  goods,  chattels,  rights,  or  credits 
of  the  principal  debtor,  in  the  hands  of  his  trustee,  liable  for  the  debts  of 
the  debtor.  Hence,  if  the  trustee  is  indebted  to  the  principal  debtor,  he  is 
liable  to  be  summoned  as  trustee,  without  regard  to  the  nature  of  the  in- 
debtedness, whether  by  record,  specialty,  or  simple  contract.  No  excep- 
tion is  made  whether  a  suit  is  depending  in  favor  of  the  principal  debtor, 
or  whether  payable  or  not  ;  and  we  can  make  no  exceptions,  unless  re- 
quired so  to  do,  to  prevent  injury  to  third  persons;  or  unless  the  spirit 
of  the  act  requires  it ;  or  unless  we  should  find  difficulties  too  great  to 
be  surmounted,  by  holding  the  trustee  accountable.  It  surely  should  not 
depend  on  the  fact  whether  the  principal  debtor,  or  his  creditor,  first 
commenced  the  suit  against  the  trustee,  to  determine  whether  the  trus- 
tee should  be  holden  in  the  suit  brought  by  the  creditor.  The  security 
and  safety  of  the  trustee  does  not  require  this.  The  trustee  must  be  in 
a  situation  that  if  he  is  holden  as  trustee,  at  the  suit  of  the  creditor,  he 
shall  not  be  made  liable  to  the  principal  debtor  for  the  amount.  Hence, 
if  he  has  an  opportunity  to  plead  the  pendency  of  the  creditor's  suit 
against  him,  or  payment  of  a  judgment  recovered  thereon,  he  is  in  no 
danger.  Where  judgment  is  recovered  by  the  creditor,  and  collected  of 
the  trustee,  the  latter  is,  by  the  statute,  acquitted  and  discharged  from 
so  much  against  all  claims  of  the  principal  debtor. 

If  a  suit  is  pending  in  the  name  of  the  principal  debtor,  against  the 
trustee  as  defendant,  and  the  latter  is  summoned  as  trustee,  he  may 
plead  this  as  a  temporary  bar,  and  stay  the  proceedings  until  the  suit  of" 
the  creditor  against  him  as  trustee,  is  determined;  and  this  plea  he  may 
put  in  at  any  time  while  the  cause  between  him  and  the  principal  debtor 
is  open.  In  the  case  of  Howell  v.  Freeman,  3  Mass.,  121,  the  trustee  was 
sued,  a  reference  between  him  and  the  debtor  had  been  had,  and  the 
award  made,  though  not  accepted.  He,  therefore,  had  no  opportunity 
of  putting  in  a  plea  to  protect  himself,  and  was  discharged.  Had  he  had 
such  opportunity  of  making  a  defence,  he  would  have  been  considered  as 
liable  to  this  process  in  Massachusetts,  notwithstanding  a  suit  might 
have  been  commenced  and  pending  in  the  name  of  the  principal  debtor, 
at  the  time  of  the  service  of  the  trustee  process.  We  are  disposed  to 
adopt  the  doctrine  established  in  Massachusetts.  It  appears  that  the 
trustee  was  indebted  to  the  principal  debtor,  on  note,  although  a  suit  had 
been  commenced  thereon  by  the  principal  debtor,  and  was  pending  at 
the  date  of  the  service  of  the  writ  in  this  case.  He  had  an  opportunity 
to  plead  the  same  in  bar,  as  a  suspension  of  this  suit.     We  are  therefore 
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of  opinion  that  he  lias  rights  and  credits  of  the  principal  debtor  in  his 
possession,  and  was  properly  adjudged  to  be  trustee. 
The  judgment  of  County  Court  is  affirmed. 

USURY. 

Though  the  statute,  in  general  terms,  declares  void  all  contracts 
and  securities  affected  with  usury,  yet  several  exceptions  have  been 
allowed  to  its  provisions  as  in  favor  of  innocent  third  parties,  various 
cases  recognizing  these  exceptions,  cited  and  commented  on.  Contracts 
affected  by  usury  are  not  so  utterly  void  but  that  they  may  be  ratified. 
A  deed  or  contract  cannot  be  avoided  for  usury  by  a  mere  stranger  to 
the  transaction ;  but  only  by  the  party  who  made  it,  or  some  one  stand- 
ing in  legal  privity  with  him.  A  judgment  creditor,  by  selling  the  pro- 
perty of  his  debtor  on  execution,  may  thus  place  himself  in  a  situation  to 
contest  the  validity  of  any  prior  lien  or  incumbrance  affected  by  usury. 
Accordingly  in  replevin  against  the  sheriff' for  goods  taken  on  execution, 
where  the  plaintiff"  claimed  under  a  prior  mortgage  executed  by  the  judg- 
ment debtor:  held,  that  the  sheriff  might  show  the  mortgage  usurious,  as 
a  defence  to  the  action.  A  purchaser  under  a  judgment  and  execution, 
being  an  assignee  of  the  debtor  by  operation  of  law,  may  set  up  usury  as 
against  one  claiming  the  property,  in  virtue  of  a  prior  incumbrance. — Dix 
v.  Van  Wye/.;  2  Hill's  R.,  522.     (1842.) 

A  contract  to  receive  a  reasonable  compensation  for  endorsing  the 
notes  of  another,  payable  at  banks,  is  not  of  itself  usurious  ;  though,  as 
such  contracts  are  liable  to  be  perverted  to  usurious  purposes,  they  are  to 
be  viewed  with  great  jealousy. — Beckwitk  v.  The  Windsor  Manvjacturing 
Co.,  14  Conn.  IL,  594.     (1843.) 

Where  something  besides  interest,  as  such,  is  allowed  on  a  loan  and 
forbearance  of  money,  it  is  a  question  of  fact  for  the  jury,  whether  the 
contract  is  fairly  and  honestly  made,  or  whether  it  is  a  cover  for  usury. 

Where  the  testimony  was,  that  the  holder  of  a  note,  which  the  maker 
could  not  pay  at  maturity,  proposed  to  borrow  the  money  for  ninety  days, 
if  the  maker  would  engage  to  pay  at  that  time,  but  told  the  maker  that 
the  loan  would  cost  a  certain  sum,  and  that  the  maker  ought  to  pay  that 
sum,  or  a  part  of  it,  and  the  maker  assented  to  the  proposition,  and  after 
wards  paid  the  holder  $7,  part  of  the  sum  which  the  holder  had  paid,  as 
he  alleged,  in  order  to  procure  the  loan ;  it  was  held,  in  a  suit  on  the  note, 
that  the  jury  were  rightly  instructed  that  if  the  representation  made  by 
the  holder  to  the  maker,  by  which  he  obtained  the  $7,  was  truly  and 
fairly  made,  and  if  the  holder  in  fact  paid  that  sum  or  more,  in  order  to 
procure  the  loan,  then  the  taking  of  that  sum  from  the  maker  was  not 
usurious.— Stevens  v.  Davis,  3  Metcalfs  R.,  21 1.     (1842.) 

The  receipt  of  money  on  account  of  an  usurious  contract  is  a  con 
summation  of  the  offence,   from   the   consequences  of  which   the  party 
cannot  relieve  himself  by  a  subsequent  release  of  the  excess  which   was 
usurious.— Kirkpatrick  v.  Houston,  4  Watts  §  Sergeant's  R.,  1 1 5.     (1843.) 

To  avoid  security  as  usurious,  you  must  show  that  the  agreement 
was  illegal  from  its  origin.     If  the  taking  of  usurious  interest  be  contem- 
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poraneous,  with  the  making  of  the  bond,  or  in  the  contemplation  of  the 
parties,  the  security  will  be  void,  although  no  usury  appears  on  the  face 
of  it. 

If  a  loan  be  made  in  silver,  and  the  bond  to  secure  it  is  made,  by  a 
bona  fide  agreement,  payable  in  current  bank  notes,  it  is  not  usurious  to 
include  in  the  bond  for  such  loan  the  difference  in  value  between  such 
notes  and  the  silver  loaned. — Rhodes  v.  Fullenwider  &§  other,  3  North 
Carolina  R.,  415.     (1843.) 

Appeal  from  the  Superior  Court  of  Law  of  Lincoln  county,  at  Spring 
Term,  1843,  his  Honor,  Judge  Dick,  presiding. 

This  was  an  action  of  debt  upon  a  bond,  of  which  the  following  is  a 
copy  :— 

"  $250.  One  day  after  date,  I,  Henry  Fullenwider,  as  principal,  and 
William  Fullenwider,  as  security,  do  promise  to  pay  Henry  Rhodes,  his 
order  or  assigns,  two  hundred  and  fifty  dollars,  for  value  received.  As 
witness  our  hands  and  seals,  this  25th  of  January,  1839. 

"  Henry  Fullenwider,  (Seal.) 
"  Wm.  Fullenwider,  (Seal.)" 

The  defendants  pleaded  the  general  issue  and  the  statute  against 
usury.  On  the  trial,  the  plaintiff  proved  the  execution  of  the  bond.  The 
defendants  then  called  a  witness,  who  proved,  that  the  defendant,  Henry 
Fullenwider,  inquired  of  him,  if  he  knew  any  person  who  had  money  to 
loan — that  witness  informed  him  the  plaintiff  had  $250  in  silver,  which 
he  would  loan  at  6  per  centum,  if  the  money  was  returned  to  him  in  sil- 
ver ;  but  if  not,  and  the  money  was  repaid  in  bank  notes,  he  must  have 
4  per  centum  in  addition  to  the  lawful  interest,  silver  being  four  per 
centum  more  valuable  than  bank  notes.  The  witness,  at  the  same  time, 
informed  Henry  Fullenwider,  that  he  (the  witness)  was  then  agent  of 
Rhodes,  and  could  then  let  him  have  two  hundred  and  fifty  dollars  in  sil- 
ver, on  the  above  terms,  provided  said  F'ullenwider  would  give  him  secur- 
ity. Fullenwider  remarked  that  he  did  not  know  what  to  do,  went  off, 
and  in  a  short  time  returned  with  the  bond  on  which  this  suit  is  brouo-ht, 
handed  it  to  the  witness,  and  received  from  the  witness  two  hundred  and 
fifty  dollars  in  silver.  Fullenwider  immediately  handed  back  to  the  wit- 
ness, ten  dollars,  and  told  him  to  give  the  ten  dollars  with  the  bond,  to 
the  plaintiff.  The  witness  further  stated,  that,  very  shortly  afterwards, 
he  gave  the  bond  and  the  ten  dollars  to  the  plaintiff,  and  that  the  plaintiff 
made  no  objection  to  receiving  the  bond  or  the  ten  dollars.  The  plaintiff" 
then  proved,  that,  at  the  date  of  the  said  bond,  specie  in  the  county  of 
Lincoln  was  worth  from  four  to  ten  per  centum  more  than  bank  notes. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury,  that 
if  the  transaction  was  a  fair  sale  of  the  silver  followed  by  a  loan  of  the 
money,  in  that  case,  the  contract  was  not  usurious.  The  counsel  further 
requested  the  court  to  charge  the  jury,  that  if  the  silver  was  actually 
worth  the  four  per  cent,  premium  allowed  for  it  by  the  defendant,  then, 
the  contract  was  not  usurious.  The  court  declined  giving  the  instruc- 
tions prayed  for,  but  instructed  the  jury  that,  if  from  all  the  circumstances 
of  the  case  they  found,  that  the  plaintiff  by  the  contract  had  secured  to 
himself  a  greater  rate  of  interest  than  six  per  centum  for  the  money 
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loaned,  and  that  it  was  his  intention  to  do  so,  the  contract  was  usurious, 
and  they  ought  to  find  for  the  defendants.  The  jury  found  for  the  de- 
fendants, and  judgment  being  rendered  pursuant  thereto,  the  plaintiff 
appealed. 

Judgment  affirmed. 

Hoke  and  Osborne  for  the  plaintiff. 

Alexander  and  Boyden,  for  the  defendants. 

Daniel,  J.  To  avoid  a  security  as  usurious,  you  must  show  that  the 
agreement  was  illegal  from  its  origin.  If  the  taking  of  usurious  interest 
he  contemporaneous  with  the  making  of  the  bond,  or  in  the  contempla- 
tion of  the  parties,  the  security  will  be  void,  although  no  usury  appears 
upon  the  face  of  it. 

Therefore,  when  A  had  borrowed  JEIOO  from  B,  for  which  he  had 
given  a  bond  payable  with  lawful  interest,  but,  at  the  time  of  the  advance 
of  the  money,  paid  an  additional  premium,  Lord  Mansfield  decided  that 
the  bond  was  void. — Fisher  v.  Beasley,  Doi glass,  225.  Comyn  on  Usury, 
188,  189.  In  the  case  now  before  us,  the  judge  charged  the  jury,  that, 
if  the  plaintiff  by  the  contract  had  secured  to  himself  a  greater  rate  of 
interest  than  six  per  centum  for  the  money  loaned,  and  that  it  was  his  in- 
tention to  do  so,  the  contract  was  usurious  and  void,  we  see  no  objection 
in  point  of  law  to  this  charge.  What  the  counsel  for  the  plaintiff  intended 
by  his  prayer  to  the  court  to  charge,  is  quite  unintelligible  from  the 
case  made  out  and  sent  up  to  this  court.  It  may  be  that  he  intended  to 
pray  the  court  to  charge  the  jury,  that  if  it  was  at  the  time  agreed,  that 
the  bond  then  taken  was  to  be  paid  in  current  bank  paper,  and  that  part 
of  the  agreement  had  been  left  out  of  the  bond  by  mistake,  then  the  in- 
tent to  violate  the  statute  would  be  negatived,  and  the  bond  would  not 
be  usurious.  Had  such  an  instruction  been  prayed,  we  think  it  ought  to 
have  been  given.  But  we  are  unable  to  see  from  the  case  sent  here, 
what  the  counsel  wanted  the  judge  to  charge,  and  therefore  no  opinion 
can  be  given  by  us  upon  his  prayer.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


WATERCOURSE. 

Where  an  individual  constructs  a  dam  so  as  to  flow  back  water  on 
the  land  of  another,  it  is  a  presumption  of  law  that  the  act  is  a  damage, 
and  no  special  damage  need  be  shown  in  order  to  sustain  a  suit.  Where 
a  dam  was  erected,  and  land  flowed  by  the  granter  of  an  individual,  the 
grantee  will  not  be  liable  for  damage  in  continuing  the  dam,  and  flowing 
the  land  as  before,  except  on  notice  of  damage,  and  request  to  remove 
the  nuisance,  or  withdraw  the  water.  A  notice  complaining  of  damage, 
and  of  farther  continuance  of  the  injury,  is  sufficient  to  justify  a  suit, 
unless  the  cause  of  grievance  be  seasonably  removed. —  Woodman  et  al. 
v.  Tufts  et  al.,  New  Hampshire  R.,  88.     (184-3.) 

This  was  an  action  on  the  case  for  erecting  and  continuing  a  dam 
across  Blackwater  river,  in  Boscawen,  and  thus  overflowing  the  land  of 
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the  plaintiffs,  from  26th  January,  1833,  to  1st  January,  1834,  when  this 
action  was  commenced. 

The  cause  was  tried  upon  the  general  issue,  and  verdict  taken  by 
consent  for  the  plaintiffs,  for  $1  damages,  subject  to  the  opinion  of  the 
court  upon  the  following  case. 

On  the  26th  January,  1833,  the  plaintiffs  became  the  owners  of  the 
close  described  in  the  declaration,  as  injured  by  the  flowing  caused  by 
the  dam  of  the  defendants. 

In  1802,  a  dam  was  erected  in  the  place  where  the  dam  of  the  de- 
fendants now  is,  by  Ezra  Morrill,  whose  title  passed  to  Enoch  Gould  in 
1812.  In  1825,  Gould  repaired  the  dam  and  put  it  in  the  state  in  which 
it  has  ever  since  remained.  On  the  18th  April,  1828,  Enoch  Gould 
conveyed  the  dam  to  Samuel  Smith.  The  23d  April,  1828,  Samuel  Smith 
conveyed  one  undivided  fourth  part  of  the  dam  to  James  Livingston,  the 
defendant,  and  to  Enoch  Livingston.  On  16th  March,  1831,  Samuel 
Smith  conveyed  to  J.  F.  Tufts,  the  defendant,  three  undivided  fourth, 
parts  of  the  dam.  On  the  10th  December,  1832,  Enoch  Livingston  con- 
veyed to  the  defendant  Tufts,  one  undivided  eighth  part  of  the  dam. 

It  appeared  that  after  the  dam  was  repaired  in  1825,  the  water  had 
been  much  higher  above  the  dam  than  it  had  been  before,  and  that  the 
land  of  the  plaintiff's  had  been  injured  by  the  overflowing.  It  appeared 
that  the  land  had  been  very  seriously  injured  before  the  plaintiff's  be- 
came the  owners,  and  it  was  insisted,  on  the  part  of  the  defendants,  that 
«the  overflowing  had  occasioned  no  actual  damage  after  the  plaintiffs  be- 
came the  owners  ;  but  the  court  ruled,  that  if  the  defendants,  without 
right,  maintained  a  dam  so  high  as  to  overflow  the  land  of  the  plaintiffs, 
the  presumption  of  law  was  that  the  act  was  a  damage,  and  no  special 
damage  need  be  shown  in  order  to  maintain  this  action. 

In  March,  1833,  Woodman,  the  plaintiff,  and  Tufts,  the  defendant, 
met,  and  a  witness  who  was  present,  testified  that  Woodman  complained 
to  Tufts  that  his  land  was  overflowed,  and  said  that  he  meant  to  have  the 
water  off.  In  October,  1833,  the  plaintiffs  having  employed  Mr.  Whit- 
man, an  attorney,  to  bring  a  suit,  Mr.  Whitman  wrote  to  the  defendants 
a  letter,  a  copy  of  which  is  as  follows  : — 


Messrs.  Tufts  &  Livingston 


Boscawen,  Oct.  11,  1833 


Gentlemen  : — Samuel  Woodman  and  John  D.  Stackpole  have  applied 
to  me  to  commence  an  action  against  you  for  flowing  their  lands,  and 
directed  me  to  commence  said  action  immediately,  unless  you  call  and 
pay  the  damages.  You  will  please,  therefore,  to  call  at  my  office,  on 
Corser  Hill,  in  the  course  of  the  next  week,  and  settle  the  business,  or  1 
shall  be  obliged  to  put  the  same  in  suit.  Your  attention  to  the  above, 
without  delay,  will  oblige  your  friend  and  servant, 

Zach.  G.  Whitman. 

About  ten  days  after  the  date  of  the  letter,  James  Livingston  told 
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Mr.  Whitman,  that  he  had  received  the  letter,  and   should   do  nothing 
lbout  the  matter. 

It  was  objected,  on  the  part  of  the  defendants,  that  this  evidence 
was  insufficient  to  show  these  defendants  to  be  parties  to  the  wrong,  if 
any  had  been  done  to  the  plaintiffs,  and  that,  as  the  dam  was  erected  by 
others,  they  could  not  be  held  liable  until,  upon  request,  they  had  refused 
to  remove  it,  and  that  the  above  request  was  insufficient.  It  was  ordered 
that  the  case  be  referred  to  the  determination  of  the  Superior  Court, 
and  if  the  court  should  be  of  opinion  that  this  evidence  is  not  sufficient 
to  make  the  defendants  parties  to  the  wrong,  the  verdict  is  to  be  set 
aside,  and  judgment  rendered  for  the  defendants. 

Harris  and  Bartlett,  for  the  defendants,  contended  that  the  dam  hav- 
ing been  erected  by  the  defendants'  grantor,  he  remained  liable  for  any 
injury  occasioned  by  it  to  the  plaintiffs,  notwithstanding  his  conveyance 
of  the  property,  and  to  this  point  cited — 3  JV.  H.  R.,  88,  Plumer  v.  Harper, 
also  contended  that  the  defendants  could  only  be  liable  on  explicit  re- 
quest to  remove  the  nuisance,  and  that  there  was  no  sufficient  evidence 
of  such  request ;  that  the  letter  of  the  plaintiffs'  attorney  was  a  mere  de- 
mand of  payment  of  damages,  which,  for  aught  that  appears,  may  have 
been  liquidated  between  the  parties  ;  it  contained  no  request  to  remove 
the  dam,  or  withdraw  the  water. 

Whitman  and  Nesmith,  for  the  plaintiffs,  as  to  the  maintenance  of  the 
action,  cited— 2  Salk.,  460.  12  Mod.,  639.  Rosewell  v.Prior,  2  Wheat., 
Set.,  854.  12  Pet.  Abr.,  798.  On  the  question  of  damage,  4  Esp.  Ca.,  . 
69.  Cotterel  v.  Griffiths,  8  East.,  4.  Allen  v.  Ormond,  3  Stark.  Ev.,  993. 
15  Pick.,  554.  Monson  Sf  Brimjield  Man.  Co.  v.  Fuller.  Angel  on 
Water  Courses,  50.  They  also  contended  that  the  evidence  of  the  wit- 
ness in  the  case,  connected  with  the  letter  of  the  plaintiffs'  attorney,  show 
a  sufficient  request  to  remove  the  nuisance. 

Upham,  J.,  delivered  the  opinion  of  the  Court. 

Judgment  on  the  verdict  for  the  plaintiffs. 


WILL. 

Testator  directed  his  trustees  to  invest  the  proceeds  of  his  real  and 
personal  estate,  and  to  accumulate  the  interest  until  the  youngest  child  of 
his  brother  should  attain  21,  and  then  to  stand  possessed  of  the  trust  fund 
and  its  accumulations,  in  trust  for  all  the  children  of  his  brother  who  should 
be  then  living.  The  brother  had  seven  children,  and  all  of  them  were 
living  at  the  date  of  the  will,  and  at  the  testator's  death.  All  the  chil- 
dren, except  the  second,  died,  and  none  of  them,  except  the  eldest,  the 
second  and  the  fourth,  attained  21.  The  fifth  was  the  last  that  died. 
Held,  that  the  trust  for  accumulation  did  not  continue  until  the  seventh 
child  would  have  attained  21,  if  living,  but  that  it  ceased  on  the  death  of 
the  fifth  child,  and  that  the  second  child  then  became  entitled  to  the  trust 
fund. — Evans  v.  Pilkington,  10  Simon's  Rep.,  412.    (1842.) 
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The  intention  of  the  testator  is  to  have  a  controlling  influence  in  the 
interpretation  of  the  language  used  in  the  will,  but  if  he  would  have  that 
intention  when  discovered,  fully  carried  into  effect,  he  must  conform  to 
those  rules  of  law  which  establish  and  secure  the  rights  of  property. — 
Ramsdell  v  Ramsdell,  21  Maine  Rep.,  288.   (1843.) 

The  appointment  of  the  executors  in  a  will,  being  made  in  a  clause 
after  the  signature  of  the  testator,  administration,  with  the  will  annexed, 
granted  to  the  residuary  legatee,  the  clause  appointing  the  executors  not 
being  part  of  the  will. — In  the  Goods  of  Thomas  Howell,  deceased,  2  Cur- 
teis  Rep.,  j>.  342.  (1842.) 

Thomas  Howell  died  on  the  7th  of  April,  1839,  leaving  a  will  dated 
the  27th  of  March  preceding,  signed  by  him,  and  attested  by  three  wit- 
nesses. The  will  concludes  thus:  "declaring  this  to  be  my  last  will 
and  testament,  on  the  day  and  year  first  before  witten. 

Signed,  sealed  and  declared  by  me,  the  testator, 

THOMAS  HOWELL,         (The  Seal.) 

in  the  presence  of  us,  at  his  request,  and  in  the  presence  of  each  other 
as  witnesses. 

Christopher  Brown, 
Jonas  Hunt, 
Jasper  Taylor. 

And  I  hereby  appoint  Messrs.  Bradford  and  Burt,  of  Swinden,  and 
Jonas  Hunt,  executors." 

The  whole  of  the  will,  including  the  appointment  of  the  executors, 
was  written  before  the  deceased  signed  it ;  it  was  all  read  to  him,  and  he 
afterwards  signed  it,  and  it  was  attested  by  the  witnesses. 

Sir  Herbert  Jenner  : 

The  appointment  of  the  executors  is  after  the  name  of  the  testator. 
If  that  is  part  of  the  will,  the  signature  is  not  at  the  foot  or  end  of  the 
will,  as  required  by  the  statute.  The  court  has  no  discretion,  but  must 
deal  with  this  addition  in  the  same  manner  as  if  it  had  been  a  bequest  of 
the  residue,  or  of  real  estate. 

Motion  rejected. 

A  writing  offered  for  probate  as  a  last  will  and  testament,  may  be 
established  though  it  be  not  executed,  and  in  some  instances  though  it  be 
imperfect ;  but  such  want  of  execution,  and  such  imperfection,  must  not 
result  from  an  abandonment  or  change  of  purpose,  but  from  the  act  of  God 
which  defeats  the  completion  of  it. 

The  presumption  of  the  law  is  against  the  testamentary  validity  of 
every  paper  offered  for  probate,  which  is  unexecuted  or  imperfect. 

A  paper  writing  offered  for  probate,  as  testamentary,  may  be  set  up 
as  a  will  of  personal  estate,  and  rejected  as  a  will  of  real  estate. 

Where  the  will  is  imperfect,  it  must  appear  from  the  face  thereof, 
that  the  establishment  of  it  as  far  as  it  goes,  is  so  far  the  entire  will  of 
the  deceased,  and  that  so  far  it  does  not  thwart  or  defeat  the  wishes  of 
the  deceased,  but  carries  them  into  effect. — Guthrie  and  Wife  v.  Owen,  2 
Humphreys'  Rep.,  p.  202.  (1842.) 

The  testator  having  left  two  substantive  wills,  the  latter  disposing  of 
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the  whole  of  his  property,  although  not  expressly  revoking  his  former 
will,  nor  the  appointment  of  executors  therein.  Held,  to  have  revoked 
the  former,  and  to  be  alone  the  will  of  the  testator. — Henfrey  v.  Henfrey, 
2  Curteis  Rep.,  p.  468.  (1812.) 

Henry  Henfrey,  formerly  of  Foundling  Terrace,  Gray's  Inn  Road, 
died  at  Havre  de  Grace  on  the  27th  of  February,  1839.  He  left  the  two 
following  testamentary  papers,  the  one  dated  the  14th  of  July,  1838,  the 
other  the  26th  of  February,  1839  : 

First :  "  This  is  the  last  will  and  testament  of  me,  Henry  Henfrey, 
of  No.  1,  Foundling  Terrace,  Gray's  Inn  Road,  Middlesex.  First,  I  di- 
rect that  all  my  just  debts,  and  funeral  and  testamentary  expenses,  shall 
be  paid  and  satisfied.  And  whereas,  I  am  entitled,  under  the  settlement 
made  on  my  marriage  with  my  present  wife,  Marian,  otherwise  Mary 
Ann  Henfrey,  and  in  the  events  therein  mentioned,  to  the  reversion  of 
the  sum  of  two  thousand  pounds,  to  be  paid  and  invested  under  the  trusts 
of  the  said  settlement  ;  now  I  give  and  bequeath  unto  my  said  wife 
Marian,  otherwise  Mary  Ann  Henfrey,  her  executors  and  administrators, 
one  moiety  of  the  said  sum  of  two  thousand  pounds,  so  settled,  and  to  be 
paid  and  invested  as  aforesaid  ;  and  I  give  and  bequeath  to  my  said  wife 
all  my  plate,  linen,  china,  and  household  effects,  and  subject  to  the  pay- 
ment of  all  my  just  debts,  and  funeral  and  testamentary  expenses  ;  I  give 
and  bequeath  all  the  rest  and  residue  of  the  estate  and  effects  to  which 
I  am,  or  at  any  time  may  be  entitled,  or  which  I  have  or  may  have  power  to 
dispose  of,  by  this  my  will,  including  all  my  contingent  interest  under  my 
late  father's  will,  unto  my  brother  Charles  Henfrey,  his  executors,  admin- 
istrators and  assigns.  And  I  appoint  my  said  brother,  Charles  Henfrey, 
and  my  brother-in-law,  Charles  Marston  Stretton,  executors  of  this  my 
will.  And  I  hereby  declare  my  mind  and  will  to  be  that  the  said  Charles 
Henfrey,  and  Charles  Marston  Stretton,  shall  not  be  answerable  or  ac- 
countable for  any  more  moneys  than  they  shall  actually  receive  under 
this  my  will,  nor  for  any  involuntary  loss  whatsoever.  And  lastly,  I 
hereby  revoke  and  make  void  all  my  other  wills.  In  witness  whereof,  I 
have,  to  this  my  last  will  and  testament,  contained  in  one  sheet  of  paper, 
set  my  hand  and  seal,  this  fourteenth  day  of  July,  one  thousand  eight 
hundred  and  thirty-eight. 

HENRY  HENFREY.         [l.  s.] 
Signed,  sealed,  published  and  declared,  by  " 

the  above  named  testator,  as  and  for 

his  last  will  and  testament,  in  the  pre- 
sence of  us  who,   at  his    request,   in  \ 

his  presence,  and  in  the  presence  of 

each    other,    have     subscribed     our 

names  as  witnesses  thereto. 

Joseph  Elmer, 
Wm.  E.  Quinton, 
of  No.  19,  Southampton  Buildings,  Chancery  Lane,  Middlesex." 

Second:  "I  hereby  leave  all  I  possess  in  this  world  to  my  wife 
Mary  Ann  Henfrey,  containing  household  furniture,  books,  &c.     I  like 
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wise  wish  to  be  paid  to  Miss  Diana  Maddox  the  sum  of  five  pounds, 
which  money  was  borrowed  for  my  use. 

This  26th  day  of  February,  1839.  HENRY  HENFREY 

Witness,  Thomas  Mitchell, 

Witness,  Elizabeth  Latham." 

On  the  eighth  of  November,  1839,  letters  of  administration,  with  the 
latter  paper  annexed,  were  granted  by  this  court  to  the  widow,  who  was 
now  cited  "to  bring  into  and  leave  in  the  Registry,  the  letters  of  admin- 
istration so  granted,  and  show  cause  why  they  should  not  be  revoked  and 
declared  null  and  void,  &c,  and  why  probate  of  the  two  papers,  as  to- 
gether containing  the  last  will  and  testament  of  the  deceased,  should 
not  be  granted  to  the  executors  therein  named." 

A  proctor  having  appeared  for  the  widow,  and  declared  that  he  op- 
posed the  first  paper,  the  proctor  for  Mr.  Charles  Henfrey  (the  party  pro- 
ceeding) was  assigned  to  declare  whether  he  would  propound  the  same  ; 
he  then  brought  in  an  act  or  petition,  in  which  he  alleged  the  due  exe- 
cution of  both  papers  by  the  deceased,  and  "  referring  to  the  last  will  and 
testament  of  the  said  testator,  as  contained  in  the  two  testamentary  pa- 
pers aforesaid,"  prayed  the  administration  heretofore  granted  to  be  de- 
clared null  and  void,  and  that  probate  of  the  two  papers  might  be  granted 
o  the  executors. 

Addams,  in  support  of  that  prayer,  contended  that  the  deceased, 
tfhen  he  executed  the  last  paper,  did  not  intend  to  revoke  the  former, 
.vhich  was  a  formerly  executed  instrument,  referring  to  the  settlement 
aade  on  the  testator's  marriage,  appointing  executors,  and  disposing  of 
Jl  the  property  ;  that  the  latter  paper  was  intended  as  codicillary  :  that 
supposing  the  gift  in  that  instrument  to  the  widow  conveyed  the  whole 
>f  the  property,  which  was  doubtful,  and  ought  to  be  left  to  a  court  of 
-.onstruction,  still  that  the  appointment  of  executors  in  the  will  was  not 
.evoked  ;  and  he  cited  Beard  v.  Beard,  3  Atk.,  71. 

Sir  Herbert  Jenner  : 

This  case  comes  before  the  court  on  petition,  in  which  very  little 
more  is  stated  than  appears  upon  the  face  of  the  papers  themselves, 
namely,  that  the  deceased  made  a  will  on  the  14-th  of  July,  1838,  and  af- 
terwards made  a  will  disposing  of  all  his  property.  Now  the  latter  pa- 
oer,  on  the  face  of  it,  would  seem  to  revoke  the  former  will.  I  have 
always  understood  that  the  appointment  of  executors  was  considered  a 
gift  to  them  of  all  the  testator's  property  ;  here,  by  the  latter  paper,  all 
was  given  to  the  widow.  There  was,  therefore,  no  necessity  to  appoint 
executors.  There  is  no  case  in  which  it  has  been  held  that  where  there 
are  two  wills,  it  is  absolutely  necessary  that  there  should  be  a  clause  ex- 
pressly revoking  the  appointment  of  executors,  or  that  two  substantive 
wills  should  be  admitted  to  probate. 

The  latter  paper,  in  my  view  of  it,  was  executed  as  a  will,  and  not 
as  a  codicil,  and  being  so  executed,  and  a  perfect  instrument  disposing 
of  all  the  property,  although  there  is  no  express  revocation  of  the  former 
will,  or  of  the  appointment  of  executors,  it  is,  ex  necessitate,  a  revocation 
of  the  former  will. 

At  present,  I  overrule  the  petition,  and  confirm  the  administration 
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already  granted,  and  direct  it  to  be  delivered  out.  If  the  party  wishes 
the  question  to  be  brought  before  the  court  in  a  more  formal  shape,  I 
shall  be  glad  to  hear  it. 

It  is  a  rule  in  the  construction  of  last  wills  and  testaments,  well  set- 
tled, that  the  scope  and  import  of  the  entire  instrument  are  to  be  consi- 
dered, for  the  purpose  of  discovering  the  intention  of  the  testator,  and 
that  such  intention,  when  once  discovered,  is  of  paramount  and  control- 
ling importance. — Jarnagiri  v.  Conway  et  als.,  2  Humphreys'1  Rep.,  50. 
(1842.) 

Testator  bequeathed  .£4000  in  trust  for  his  daughter  (a  single  wo- 
man) for  her  life,  for  her  separate  use,  independently  of  any  husband 
with  whom  she  might  intermarry,  and,  after  her  death,  in  trust  for  her 
children,  and,  if  there  should  be  no  children,  then,  if  she  should  survive 
any  husband  with  whom  she  might  intermarry,  in  trust  for  her,  her  exe- 
cutors, &c.  ;  but  if  her  husband  should  survive  her,  then  in  trust  as  she 
should,  by  will,  appoint,  and,  in  default  of  appointment,  in  trust  for  her 
next  of  kin,  as  if  she  had  died  intestate,  and  without  having  married 
The  daughter  died  a  spinster.  Held,  that  the  words,  "  if  my  daughter 
shall  survive  any  husband  with  whom  she  may  intermarry,"  were  words 
of  condition,  and  not  of  mere  limitation,  and,  consequently,  the  residuary 
legatees,  and  not  the  daughter's  executor,  became  entitled  to  the  £4000 
on  her  death. — Lenox  v.  Lenox,  10  Simon's  Rep.,  p.  400.  (1842.) 

Testator  duly  executed  his  will,  with  a  legacy  therein  of  fifty  pounds 
to  S.  S.;  subsequently  to  the  execution,  the  testator  erased  the  word  fifty 
and  substituted  the  word  thirty,  this  alteration  being  unattested  ;  probate 
of  the  will  passed  in  blank,  the  word  fifty  having  been  entirely  erased. — 
In  the  goods  of  Rippon,  deceased,  2  Curteis  Rep.,  p.  332.     (1842.) 

The  deceased  died  on  the  9th  of  January,  1839,  having  made  his  last 
will  and  testament,  bearing  date  the  19th  of  November,  1838,  and  thereof 
appointed  James  Dolman,  Henry  John  Turner,  and  George  Kirby,  exe- 
cutors, and  which  was  duly  attested.  In  the  early  part  of  the  month  of 
December,  1838,  the  deceased  gave  his  will  to  James  Dolman,  who  was 
then  upon  a  visit  to  the  deceased,  and  requested  him  to  peruse  it,  and 
give  his  opinion  as  to  the  contents  thereof.  James  Dolman  took  the  will 
away  with  him,  and  on  the  next  day  carefully  perused  the  same,  and 
particularly  noticed  that  the  deceased  had  therein  left  a  legacy  of  fifty 
pounds  to  his  servant  Sarah  Soar,  and  had  only  given  a  legacy  of  twenty- 
five  pounds  to  each  of  his  two  sisters.  Shortly  afterwards,  upon  returning 
the  will  to  the  deceased,  he  asked  Mr.  Dolman  whether  it  would  do,  who 
pointed  out  the  legacy  of  fifty  pounds  to  the  servant,  and  said  he  consid- 
ered it  too  much,  with  reference  to  the  legacies  of  twenty-five  pounds 
to  his  sisters  ;  upon  which,  the  deceased  asked  him  if  he  could  not  make 
a  codicil,  to  which  he  replied  in  the  affirmative.  The  testator,  shortly 
before  his  death,  delivered  his  said  will  to  Mr.  Dolman,  folded  up  in  an 
envelope,  and  it  remained  in  his  possession  in  the  same  state,  until  after 
the  deceased's  death,  upon  which  event  he  again  opened  and  read  the 
same,  and  then  noticed  that  the  word  "  fifty"  in  the  legacy  to  the  said 
Sarah  Soar  was  erased,  aud  the  word  "  thirty,"  in  the  testator's  hand- 
writing, substituted. 
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Pratt  prayed  probate  of  the  will  as  it  originally  stood. 

Sir  Herbert  Jenner ;— The  will  is  duly  executed,  but  there  appears 
in  it  a  legacy  of  thirty  pounds  written  on  an  erasure,  and  there  is  no 
signature  of  the  testator  or  subscription  of  the  witnesses,  made  in  the 
manner  required  by  the  21st  section  of  the  Act ;  the  alteration,  therefore, 
can  have  no  effect,  except  so  far  as  the  effect  of  the  will,  as  it  originally 
stood,  shall  not  be  apparent. 

It  is  not  apparent  what  the  word  was  over  which  "  thirty"  is  written, 
it  cannot  be  made  out.  The  legacy,  then,  of  thirty  pounds,  being  an 
alteration,  and  not  attested  in  the  manner  required  by  the  statute,  cannot 
stand  ;  and  the  only  question  is,  whether  the  legacy  of  "  fifty"  pounds, 
which  is  not  apparent  upon  the  face  of  the  will,  but  which  is  deposed  to 
by  a  party  who  saw  it  in  the  will  before  the  alteration,  can  be  pronounced 
for  %  I  am  of  opinion  that  the  court  is  not  at  liberty  to  supply  by  parol 
testimony,  what  is  not  apparent  upon  the  face  of  the  will  itself,  and  the 
21st  section  of  the  Act,  declaring  that,  "no  obliteration,  interlineation, 
or  other  alteration  made  in  any  will  after  the  execution  thereof  shall  be 
valid,  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the  will 
before  such  alteration  shall  not  be  apparent,"  &c.  I  am  of  opinion  that, 
according  to  the  construction  which  I  must  put  upon  these  words,  the 
legacy  is  lost  altogether. 

Probate  to  pass  with  the  legacy  in  blank. 

The  declarations  of  a  father  made  simultaneously  with  the  execu 
tion  of  a  deed  of  gift  to  a  daughter,  that  the  deed  was  his  will ;  it  would 
save  him  the  trouble  of  making  a  will ;  he  was  to  enjoy  the  property 
during  his  life,  &c,  when  coupled  with  the  fact,  that  he  was  an  habitual 
drunkard,  of  but  ordinary  understanding,  and  that  the  deed  divested  him  of 
the  present  right  of  possession  of  all  his  estate,  both  real  and  personal, 
satisfactorily  show  that  he  was  ignorant  of  the  legal  effect  of  what  he 
did,  and  that  he  supposed  that  he  was  executing  a  testamentary  paper. 
And  a  deed  executed  under  such  circumstances  may  be  set  aside,  on  the 
ground  of  surprise. — Gibson  etal.  v.  Carson's  adnCr,  3  Alabama  Rep.,  421. 
(1842.)  * 

Testator  bequeathed  his  residuary  estate  to  trustees  ;  and,  after 
making  a  provision  out  of  it,  for  the  benefit  of  his  son,  for  his  life,  and 
after  the  son's  death,  for  his  wife  and  children,  directed  that,  if  his  son 
should  assign  or  charge  the  interest  to  which  he  was  entitled  for  life,  or 
attempt  or  agree  to  do  or  commit  any  act  whereby  the  same,  or  any  part 
thereof,  might,  if  the  absolute  property  thereof  were  vested  in  him,  be 
forfeited  to  or  become  vested  in  any  person  or  persons,  then  the  trustees 
should  pay  and  apply  the  said  interest  for  the  maintenance  and  support 
of  his  son,  and  any  wife  or  child  or  children  he  might  have,  and  for  the 
education  of  such  issue,  as  the  trustees  should,  in  their  discretion,  think 
fit.  Some  years  after  the  testator's  death,  the  son  became  bankrupt. 
Held,  that  the  trust  for  the  benefit  of  his  son,  his  wife  and  children,  was 
valid,  and  that  the  assignees  were  not  entitled  to  any  part  of  the  provi- 
sion.— Godden  v.  Crowhurst,  10  Simon's  Rep.,  p.  642.     (1842.) 

Testatrix  signed  her  will,  and  on  a  subsequent  day  sent  for  two  wit 
nesses  to  attest  the  same.  Upon  their  arrival  they  said  that  they  were  come 
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for  the  purpose  of  signing  their  names  as  witnesses  to  her  will,  which 
was  then  produced,  upon  which  the  testator  said,  "  I  am  glad  of  it,  thank 
God  !"  and  they  subscribed  the  will  as  witnesses  :  Held,  to  be  an  ac- 
knowledgment of  her  signature  by  the  deceased,  under  1  Vict.,  c.  26,  s. 
9. — In  the  goods  of  Mary  Warden,  spinster,  2  Curteis  Rep., p.  334.    (1842.) 

Mary  Warden,  of  Great  Ilford,  in  Essex,  died  on  the  28th  December 
last.  On  the  10th  of  that  month,  the  deceased  being  in  a  declining  state 
of  health,  requested  D.  P.  Gladwin  to  make  her  will,  which  he  did,  and 
after  he  had  read  the  same  over  to  the  deceased,  she  signed  it  in  the 
presence  of  Gladwin,  Elizabeth  Tuck,  and  Elizabeth  Martin,  but  Eliza- 
beth Tuck  alone  subscribed  her  name  as  a  witness.  A  day  or'two  after- 
wards, Gladwin  and  Tuck  being  with  the  deceased,  Gladwin  suggested 
to  her  that  he  thought  there  should  be  two  witnesses  to  her  will,  upon 
which  the  deceased  immediately  sent  for  William  Habgood  and  James 
Carter  (neighbors),  for  the  purpose  of  their  witnessing  her  said  will. 
When  Habgood  and  Carter  came,  they  went  up  into  the  deceased's  bed- 
room, when  Gladwin  produced  the  will,  and  told  the  deceased  that  they 
had  come  as  she  requested,  for  the  purpose  of  signing  their  names  as 
witnesses  thereto,  to  which  the  deceased  replied,  "  I  am  very  glad  of  it, 
thank  God  !"  whereupon  Habgood  and  Carter  signed  their  names  to  the 
will  in  the  presence  of  the  deceased,  both  being  present  at  the  same 
time.  Gladwin  then  sealed  up  the  will  in  an  envelope,  and  left  it  with 
the  deceased. 

Below  the  signature  of  the  testatrix,  these  words  were  added,  "  I 
appoint  D.  P.  Gladwin  to  execute  this  my  will." 

Jlddams  submitted  that  this  was  a  virtual  acknowledgment  of  her 
signature  by  the  deceased.  The  Act  does  not  expressly  require  a  direct 
acknowledgment  :  suppose  a  person  wrote  his  will  on  a  sheet  of  paper 
and  signed  it,  and  sent  for  two  witnesses,  and  said,  there  is  my  will, 
attest  it,  would  not  that  be  sufficient  1  Is  not  the  present  case  in  effect 
the  same  1  He  cited  Bythewood's  Conveyancing,  by  Jarman,  vol.  1,  p.  75  ; 
and  the  court  being  of  opinion,  that  under  the  circumstances,  the  signa- 
ture was  sufficiently  acknowledged  by  the  testatrix,  under  the  ninth 
section  of  the  statute  1  Vict.,  c.  26,  allowed  administration  with  the  will 
annexed  to  pass  to  the  residuary  legatee,  the  appointment  of  the  executor 
not  being  part  of  the  will. 

A  will  was  proved  in  the  West  Indies,  and  established  on  production 
of  attested  copy  and  prerogative  probate. — Bay/ey  v.  Bayley,  4  Beavan's 
Rep.,  143.     (1843.) 

Testator  devised  his  real  estate  to  trustees,  in  trust  for  his  son 
for  life,  and  after  his  son's  death,  in  trust  to  sell  and  stand  possessed 
of  the  proceeds,  in  trust  for  all  his  grand-children,  the  children  of  his 
son  and  three  daughters  (whom  he  named),  who  should  attain  the  age  of  24 
years.  The  son  and  daughters  had  children  living  at  the  testator's  death, 
but  none  born  afterwards.  Held,  that  the  trust  for  the  children  was  void 
for  remoteness. — Newman  v.  Newman,  10  Simon's  Rep.,  p.  51.  (1842.) 

Probate  allowed  of  a  copy  of  a  duly  executed  codicil,  which  had 
been  burnt  bv  mistake. — In  the  goods  of  Lieut.  Gen.  Thornton,  deceased,  2 
Curteis  Rep.', p.  913.     (1842.) 
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The  testator  left  a  will  and  a  codicil,  dated  13th  of  October,  1838  ; 
and  on  the  25th  of  October,  1841,  a  further  codicil  was  drawn  up  for 
execution,  but  there  not  being  space  left  sufficient  for  the  names  of  the 
witnesses  and  the  testator's  seals,  a  fresh  copy  of  the  codicil  was  made, 
which  was  executed  by  the  testator,  and  duly  attested  by  two  witnesses. 
This  latter  executed  codicil  was  then,  as  it  was  supposed,  enclosed  in  am 
envelope  ;  and  the  first  prepared  copy,  burnt. 

Upon  the  death  of  the  testator,  upon  opening  the  envelope,  it  was 
discovered  that  the  codicil  was  not  there,  and  upon  search  being  made, 
the  executed  codicil  could  not  be  found,  but  the  first  copy  was  discov- 
ered, which  it  was  supposed  had  been  burnt.  Upon  an  affidavit  from 
T.  B.  Thornton,  Esq.,  the  executor  and  residuary  legatee,  and  his  son, 
of  the  above  facts,  and  that  they  had  no  doubt  that  the  executed  codicil 
had  been  burnt  by  mistake,  instead  of  the  first  copy,  and  which  Mr 
Thornton,  the  son,  deposed,  was  a  correct  copy  of  the  executed  codicil. 
Robinson  prayed  probate  of  the  will  and  first  codicil,  and  of  the  first 
copy  of  the  codicil  of  the  25th  October. 

Sir  Herbert  Jenner :  —  There  is  full  proof  of  the  execution  of  the 
codicil  of  the  25th  of  October,  1841  ;  and  as  far  as  possible  of  the  fact 
of  the  wrong  paper  being  burnt:  it  is  fortunate  that  the  copy  has  been 
found,  otherwise  the  court  might  have  had  great  difficulty. 

Let  probate  pass  of  the  will  and  codicil,  and  of  the  copy  of  the  last 
codicil  as  prayed. 

A  mere  gift  of  money  may  pass  whatever  is  the  representative  of 
money.  The  expression  "  money"  may  represent  the  entire  personal 
estate. — Stratton  v.  Hillas,  2  Drury  Sr  Warren's  Rep.,  51.     (1843.) 

Testator  gave  whatsoever  property  or  effects  he  might  die  possessed 
of,  after  his  debts  were  paid,  or  might  become  entitled  to,  to  his  wife,  and 
appointed  her  sole  executrix  of  his  will:  "And  my  reason  for  so  doing 
is,  the  constant  abuse  of  trustees  which  I  daily  witness  among  men;  at 
the  same  time  trusting  she  will,  from  the  love  she  bears  to  me  and  our 
dear  children,  so  husband  and  take  care  of  what  property  there  may  be, 
for  their  good  ;  and  should  she  marry  again,  then  I  wish  she  may  con- 
vey to  trustees,  in  the  most  secure  manner  possible,  what  property  she 
may  then  possess,  for  the  benefit  of  the  children  as  they  may  severally 
need  or  deserve,  taking  justice  and  affection  for  her  guide  ;"  and,  at  the 
conclusion  of  the  will,  he  gave  the  capital  of  his  business  to  his  wife, 
trusting  that  she  would  deal  justly  and  properly  to  and  by  all  their  child- 
ren. Held,  that  no  trust  was  created  for  the  children. — Pope  v.  Pope,  10 
Simon's  Reports,  p.  I.     (1842.) 

Probate  allowed  of  a  will  executed  in  India,  and  attested  by  two  wit- 
nesses, but  without  a  full  attestation  clause  ;  the  Court  presuming  that 
the  statute  had  been  complied  with.  In  the  goods  of  John  Johnson, 
deceased,  2  Curtis'1  Rep.,  p.  341.     ( 1 842.) 

John  Johnson,  a  major  in  her  Majesty's  13th  regiment  of  foot,  em- 
barked from  India  for  England,  on  the  18th  of  March  last,  and  died  on 
the  voyage,  on  the  19th  of  April. 

On  the  20th  of  August,  1838,  while  in  India,  he  executed  a  will, 


504  WILL. 

which  was  attested  by  two  witnesses,  but  it  did  not  appear  from  the  at- 
testation clause  that  the  witnesses  were  present  at  the  same  time,  and 
there  was  no  affidavit  to  that  effect.  While  on  board  ship  he  executed 
a  codicil,  which  was  duly  attested,  in  which  reference  was  made  to  the 
will. 

Sir  Herbert  Jenner  : 

The  will  is  dated  the  20th  of  August,  1838.  There  are  two  wit- 
nesses to  that  will,  but  it  does  not  appear  upon  the  face  of  the  paper 
that  the  requisites  of  the  act  had  been  complied  with,  and  there  is  no 
affidavit  to  that  effect ;  but  where,  as  in  this  case,  the  witnesses  are  in 
India,  the  Court  will  assume  that  the  will  has  been  duly  attested.  Here, 
there  is  reference  made  to  the  will  in  the  codicil,  which  was  duly  exe- 
cuted, which  might  be  a  republication  of  the  will.  Again,  might  not  this 
gentleman  be  considered  a  "soldier  in  actual  military  service,"  under 
the  11th  section  of  the  act  ?  And  in  this  case  I  shall  assume  that  the 
act  has  been  complied  with. 

Testator  gave  £2,000  to  his  daughter,  Martha,  for  life,  with  a  tes- 
tamentary power  to  her  to  appoint  that  sum  amongst  her  children  ;  but 
if  she  should  die  without  leaving  a  child,  then  he  gave  it  to  such  of  his 
children  as  should  be  living  at  his  decease;  and  if  either  of  his  said 
children  should  die  before  they  should  be  entitled  to  receive  a  share, 
leaving  issue,  their  shares  should  be  distributed  amongst  their  children. 
The  testator  left  Martha  and  four  other  children  living  at  his  decease. 
Two  of  them  died  leaving  issue,  and  two  without  issue  ;  and,  afterwards, 
Martha  died  without  issue.  Held,  that  her  personal  representatives  were 
entitled  to  one-fifth  of  the  fund. — Jennings  v.  Newman,  10  Simon's  Rep., 
p.  219.     p84'2-) 

A  will  being  torn  into  four  pieces  by  the  testator,  is  prima  facie  re- 
voked. The  court  will  not,  on  motion  upon  an  affidavit  that  the  deceased 
tore  the  paper  in  a  fit  of  anger,  and  did  not  intend  to  revoke  it,  decree 
probate  of  such  a  paper,  in  the  absence  of  the  next  of  kin.  In  the  goods 
of  F.  B.  Colberg,  deceased,  2  Curtis'  Rep.,  p.  832.     (1842.) 

The  deceased  left  a  will  dated  September  2d,  1840,  with  a  codicil 
written  on  the  same  paper.  The  testator,  in  a  moment  of  irritation,  tore 
the  will  into  four  pieces,  but  afterwards  repenting  of  what  he  had  done, 
desired  his  housekeeper  to  stitch  the  will  together  again,  saying  he  did 
not  mean  to  destroy  the  will. 

Jiddams  prayed  probate,  submitting  that  the  will  was  not  revoked, 
the  deceased  having  torn  it  in  a  fit  of  momentary  spleen,  and  not  animo 
revocandi,  as  required  by  the  act. 

Sir  Herbert  Jenner  : 

The  deceased  having  torn  the  will  into  four  pieces,  it  must  be  pre- 
sumed prima  facie  that  he  intended  to  revoke  it.  If  the  paper  were  pro- 
pounded in  an  allegation,  and  witnesses  examined  in  support  of  it,  I 
should  probably  be  of  opinion  that  it  was  not  revoked,  as  in  D»e  d. 
Perkes  v.  Perkes,  3  B.  S>'  A.,  489 ;  but  the  Court  cannot,  upon  an  ex  parte 
motion,  decree  probate  in  the  absence  of  the  next  of  kin. 

Upon  a  proxy  of  consent  from  the  next  of  kin,  probate  may  pass. 

Testator  gave  legacies  of  £200  to  each  of  the  children  of  his  ne- 
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phews  and  nieces,  begotten  or  to  be  begotten,  and  directed  that  the  lega- 
cies should  be  paid  to  them  at  the  usual  periods.  Held,  that  the  child- 
ren of  the  nephews  and  nieces  who  were  born  after  the  testator's  death 
were  not  entitled  to  participate  in  the  legacies. — Butler  v.  Lowe,  10  Si- 
mon's Rep.,  p.  317.     (184-2.) 

Motion  for  probate  of  a  will,  signed  by  the  testator,  after  the  witnesses 
had  subscribed  their  names,  rejected.  In  the  goods  of  G-  L.  Olding, 
deceased^  Curtis'  Rep.,  p.  865.     (1842.) 

Haggard  prayed  probate  of  the  will  of  the  deceased,  under  the  fol- 
lowing circumstances : 

On  the  1 8th  of  Sept.,  1841,  the  two  attesting  witnesses  being  both  pre- 
sent, the  deceased  took  up  the  will  (which  had  been  previously  written 
by  his  wife  from  his  own  dictation)  and  read  the  same  all  over  aloud,  in 
the  hearing  of  all  those  present,  and  having  so  done,  requested  the  wit- 
nesses to  attest  the  same,  telling  them  that  they  had  better  sign  their 
names  at  full  length.  They  thereupon  subscribed  their  names  to  the 
will  in  the  presence  of  the  deceased,  after  which  he  signed  his  name  at 
the  foot  or  end  thereof,  in  their  presence. 

Sir  Herbert  Jenner  : 

Is  the  paper  a  will  before  it  is  signed  by  the  testator  ?  A  party 
signs  his  name  after  the  attestation  of  the  witnesses,  although  in  their 
presence:  my  present  impression  is,  that  this  is  not  a  compliance  with 
the  statute.  I  shall  reject  the  motion  for  probate,  without  giving  any 
opinion. 

Testator  gave  all  his  estates,  real  and  personal,  to  his  executors,  in 
trust,  to  be  disposed  of  by  them  as  after  mentioned.  He  then  gave  all 
his  real  estates,  houses,  and  lands,  to  his  wife,  for  life  ;  "  and,  after  the 
decease  of  my  wife,  I  give  my  houses,  lands,  and  estates  in  B.  to  J.  B.  ; 
but  at  his  death  I  will  that  the  whole  shall  be  for  the  use  of  the  said 
J.  B.'s  wife  and  children,  and  which  children,  at  the  death  of  their  mo- 
ther, shall  inherit  the  same  jointly  during  their  lives  ;  and  if  the  said 
children  shall  die  before  they  arrive  at  the  age  of  twenty-one,  I  will  that 
my  houses  and  estates  at  B.  go  to  H.  S.,"  who  was  the  testator's  heir. 

J.  B.  and  his  wife  had  three  daughters  and  one  son.  The  daugh- 
ters were  living  at  the  date  of  the  will,  and  at  the  testator's  death.  The 
son  was  born  afterwards.  After  the  death  of  J.  B.,  but  in  the  lifetime 
of  his  wife,  two  of  the  daughters  died,  intestate  and  unmarried,  one  be- 
fore and  the  other  after  attaining  twenty-one,  leaving  their  brother  their 
heir.  After  the  death  of  the  prior  devisees,  the  son  and  the  surviving 
daughter,  both  of  whom  had  long  attained  twenty-one,  executed  a  deed 
in  the  nature  of  a  recovery,  by  which  they  limited  the  lands  in  B.  to  the 
use  of  themselves  and  their  heirs  as  tenants  in  common.  Held,  that  they 
took  an  estate  in  fee-simple,  as  tenants  in  common,  in  the  lands  in  B. — 
Spry  v.  Broomfield,  10  Si?non's  Rep.,  p.  94.     (1842.) 

The  admission  of  a  will,  in  the  separate  answer  of  a   married  wo- 
man, who  is  the  heiress-at-law  of  the  testator,  is  not  sufficient  evidence  to 
enable  the  court  .to  declare  the  will  established. — Brown  v.  Hayward,  1 
Hare's  Rep.,  p.  432.     (1843.) 
64 
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A  bill  for  the  administration  of  an  estate  according-  to  the  trusts  of  a 
will  comprehending  real  and  personal  property. 

There  were  four  co-heiresses  of  the  testator.  Two  of  them  were 
plaintiffs,  and  two  were  defendants.  Of  the  latter,  one  was  adult  and 
unmarried,  and  the  other  was  a  married  woman,  living  separately  from 
her  husband.  The  married  woman  put  in  a  separate  answer  under  the 
usual  order  for  that  purpose.  Both  of  the  co-heiresses  who  were  de- 
fendants admitted  the  will.  The  husband  of  the  married  defendant  dis- 
claimed.    No  evidence  was  given  to  prove  the  will. 

Attorney  for  plaintiffs  said,  that  there  was  a  precedent  which  au- 
thorized the  Court  to  establish  a  will  upon  the  admission  of  a  married 
woman  in  her  separate  answer.  In  the  case  of  Codrington  v.  Earl  of 
Shelburne,  2  Dick.,  4-75,  and  in  Le  Neve  v.  Le  Neve,  3  Atk.,  648,  Lord  Hard- 
wick  acted  upon  a  like  admission. — 1  Dan.  Chan.  Pr.,  p.  213.  They  ex- 
pressed a  doubt,  however,  of  the  authorities  upon  the  point. 

The  Vice-Chancellor,  after  having  caused  the  registrar's  book  to  be 
referred  to,  said,  that  in  the  case  of  Codrington  v.  Earl  of  Shelburne, 
the  order  in  the  registrar's  book  was  in  the  words  of  the  report  in  Dick- 
ens. He  should  be  unwilling  to  act  in  opposition  to  a  plain  decision  of 
Lord  Bathurst;  but  he  had  ascertained  that  the  other  judges  of  the 
Court  concurred  with  him  in  opinion  that  the  admission  of  a  married 
woman,  whether  made  in  a  joint  answer  with  her  husband,  or  in  a  sepa- 
rate answer,  did  not  enable  the  Court  to  establish  a  will  against  her,  or 
bind  her  inheritance. 

The  registrar  stated  that  the  Master  of  the  Rolls  had  recently  caused 
the  case  reported  in  Dicke?is  to  be  inquired  into,  and  had  been  satisfied 
that  it  was  not  an  authority  for  the  proposition  which  it  purported  to 
establish.  The  answer  in  Codrington  v.  Earl  of  Shelburne  was  said  to 
relate  to  the  separate  property  of  the  lady. 

Liberty  was  given  to  exhibit  interrogatories  for  the  purpose  of 
proving  the  will. 

Testator  gave  his  real  and  personal  property  to  trustees,  their  heirs, 
&c,  upon  trust  to  pay  and  divide  the  same  unto  and  amongst  all  and  every 
his  children  who  might  be  living  at  his  decease,  share  and  share  alike,  for 
their  lives:  "and  in  case  any  of  my  said  children,  being  daughters, 
shall  marry,  and  shall  happen  to  depart  this  life  in  the  lifetime  of  her  or 
their  husband  or  husbands.  I  direct  that  the  share  or  shares  of  her  or 
them  so  dying  shall  go  to  her  or  their  respective  husband  or  husbands, 
for  his  or  their  life  or  lives,  and,  from  and  after  his  or  their  decease, 
then  to  be  equally  divided  amongst  all  and  every  the  child  and  children 
of  my  said  daughter  and  daughters  then  living  ;  and,  in  default  of  any 
such  child  or  children,  then  I  direct  such  share  or  shares  shall  go  and  be 
divided,  equally,  to  and  amongst  all  and  every  my  said  children  who 
shall  be  then  living."  The  testator  left  a  son  and  seven  daughters.  One 
of  the  daughters  died  a  spinster.  Held,  that,  on  her  death,  her  share  in 
the  testator's  property  did  not  go  to  her  surviving  brother  and  sisters, 
but  became  undisposed  of. — Lett  v.  Randall,  10  Simon's  Rep.,  112. 
(1842.) 
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Motion  to  supply  a  legacy  omitted  by  mistake  rejected,  the  will  being 
perfect,  and  having  a  clause  revoking  all  former  wills.  In  the  goods 
of  Joseph   Wilson,  deceas-  d,  2  Curtis'  Rep  ,  p.  853.     (1842.) 

.iddams  prayed  probate  of  two  papers,  of  the  21st  of  January  and 
5th  of  February  last,  as  together  containing  the  will  of  the  deceased, 
under  the  circumstances  stated  by  the  Court.  . 

Sir  Herbert  Jenner : 

The  testator,  Joseph  Wilson,  died  on  the  5th  of  February,  in  the 
present  vear.  On  the  20th  of  January  he  gave  instructions  for  a  will, 
and  that  will  was  executed.  He  discovered  afterwards  that  a  legacy 
had  been  omitted,  whereupon  he  directed  a  codicil  to  be  prepared,  but  a 
new  will  was  made,  which  the  testator  executed.  A  codicil  was  after- 
wards prepared,  which  the  deceased  attempted  to  execute,  but  failed  to 
do  so  through  weakness.  Then  a  new  will  was  prepared,  but  unfortu- 
nately the  will  of  the  20th  of  January  was  taken  as  a  draught,  instead 
of  the  second  will.  It  would  be  extremely  difficult  for  the  Court  to  sup- 
ply from  one  paper  that  which  has  been  revoked  by  a  subsequent  paper, 
for  the  last  will  revokes  all  former  wills.  Under  the  present  statute  the 
Court  cannot  supply  the  omission  ;  I  think  the  Court  has  no  power  to  do 
this.     I  must  reject  the  motion. 

WITNESS. 

In  general,  the  declarations  of  third  persons  are  inadmissible  evi- 
dence, though  the  rule  which  excludes  them,  does  not  apply  to  the  au- 
thorized declarations  or  representations  of  an  agent. 

The  rule  arising  from  the  relation  of  principal  and  agent  is,  that  the 
declarations  or  representations  of  an  agent,  made  in  the  course  of,  and 
accompanying  the  transaction  which  is  the  subject  of  inquiry,  and  acting 
within  the  scope  of  his  authority,  may  be  proved  as  part  of  the  res  gestae. 

But  the  rule  does  not  extend  to  declarations,  or  representations 
made  after  the  transaction,  though  in  relation  to  it  ;  such  declarations 
constituting  no  part  of  the  res  gestcc,  and  not  being  binding  on  the  prin- 
cipal. The  credit  of  a  witness  cannot  be  impeached,  by  proving  antece- 
dent statements,  inconsistent  with  his  testimony  upon  the  stand,  without 
first  interrogating  him  upon  the  subject  on  cross-examination,  that  he 
may  have  an  opportunity  of  explaining  what  might  otherwise  appear  con- 
tradictory. 

A  party  cannot  discredit  his  own  witness,  or  show  his  incompeten- 
cy, though  he  may  call  other  witnesses  to  contradict  him  as  to  a  fact 
material  to  the  issue,  in  order  to  show  how  the  fact  really  is. — The 
Franklin  Bank  of  Baltimore  v.  The  Pennsylvania,  Delaware  and  Maryland 
Steam  Navigation  Company,  11  Gill  Sf  Johnson's  Rep.,  28.  (1843.) 

APPEAL  FROM  THE  BALTIMORE  COUNTY  COURT. 

This  was  a  special  action  on  the  case,  in  which  the  plaintiffs  below, 
the  appellants,  declared  against  the  appellees. 

First :  Upon  the  delivery  of  a  package  of  bank  notes,  by  the  plain- 
tiffs to  the  defendants,  at  their  special  instant  ^"d  renuest,  to  be  carried 
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from  Baltimore  to  Philadelphia.  Second  count  like  the  first,  with  an  addi- 
tional allegation,  that  the  defendants  were  to  deliver  the  said  bank  notes 
at  Philadelphia.  Breach,  that  the  defendants  neither  safely  nor  securely- 
carried  them  to  Philadelphia,  nor  delivered  them  there,  but  conducted 
themselves  so  negligently  in  the  premises,  that  the  same  were  lost.  Plea, 
that  the  defendants  did  not  undertake  in  manner  and  form  as  alleged,  &c. 

At  the  trial  the  plaintiffs,  to  support  the  issue  on  their  part,  gave  in 
evidence  to  the  jury,  by  James  L.  Hawkins,  cashier  of  the  Franklin  Bank 
of  Baltimore,  the  plaintiffs,  that  on  the  morning  of  the  lSth  November, 
1834,  he  took  a  sealed  package,  addressed  to  J.  B.  Mitchell,  cashier  of 
the  Mechanics'  Bank  of  Philadelphia,  containing  bank  notes  amounting 
to  $3,960,  which  the  witness  had  himself  counted  before  he  sealed  said 
packet,  to  the  office  of  the  defendants  in  the  city  of  Baltimore,  and  re- 
quested Col.  Thos.  Sheppard,  the  agent  of  said  defendants,  to  take  charge 
of  the  same,  in  order  to  its  being  conveyed  by  the  steamboat  line  of  said 
defendants,  to  the  person  to  whom  it  was  addressed  at  Philadelphia. 
That  said  Sheppard  being  at  the  time  occupied  by  business  at  the  office, 
gave  witness  a  key,  and  directed  a  negro  man  in  the  employment  of  de- 
fendants, to  go  with  witness,  and  show  him  the  trunk  on  board  said  boat, 
in  which  packages  of  value  were  put,  requesting  witness  to  place  said 
package  of  bank  notes  in  said  trunk  or  chest,  which  witness  accordingly 
did,  and  having  locked  the  chest,  returned  the  key  to  said  Sheppard. 
That  witness  wrote  to  said  Mitchell  on  the  17th  November,  advising  him 
of  his  intention  to  send  a  package  containing  the  said  sum  in  notes,.by  the 
boat  of  next  morning,  which  letter  was  mailed  on  the  17th  or  18th.  The 
witness  further  stated  that  he  had  frequently  sent  packages  of  bank  notes 
to  the  Mechanics'  Bank  of  Philadelphia  by  the  same  conveyance,  which 
had  always  arrived  safely  ;  that  he  never  paid  any  freight  or  compensa- 
tion to  the  defendants  for  their  conveyance,  nor  had  any  such  freight  ever 
been  demanded  by  them  or  any  of  their  agents  ;  that  the  package  in  ques- 
tion was  never  received  by  the  Philadelphia  Bank,  or  any  of  its  officers, 
but  the  witness  supposes  was  stolen.  The  plaintiffs  further  offered  in 
evidence  the  proceedings,  under  a  commission,  executed  in  Philadelphia, 
with  the  interrogatories  and  the  depositions  taken  under  it. 

These  it  is  thought  unnecessary  to  introduce,  as  those  portions  of 
the  evidence  upon  which  the  questions  decided  arose,  are  recapitulated 
by  the  judge  who  delivered  the  opinion  of  this  court. 

In  the  progress  of  the  trial,  the  defendants'  counsel  objected  to  the 
admissibility  of  a  part  of  the  plaintiffs'  proof,  and  the  court  below  (Archer, 
C.  J ,  and  Purviance,  A.  J.)  sustained  the  objection,  and  excluded  it. 

The  plaintiffs  excepted,  and  the  verdict  and  judgment  being  against 
them,  they  prosecuted  the  present  appeal.  The  cause  was  argued  before 
Buchanan,  C.  J.,  Stephen  and  Chambers,  J.,  by  Meredith  for  the  appel- 
lants, and  McMahon  for  the  appellees. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  court. 

The  suit  is  to  recover  the  value  of  a  package  of  bank  notes,  which 
it  is  alleged  the  defendants  undertook  to  carry  safely  from  Baltimore, 
and  deliver  at  Philadelphia,  and  which  is  charged  to  have  been  lost  by  rea- 
son of  gross  negligence. 

It  is  only  necessary  to  take  notice  of  those  portions  of  the  evidence 
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offered  at  the  trial,  upon  which  the  questions  presented  arise.  It  was 
proved  by  the  cashier  of  the  plaintiffs,  that  on  the  18th  of  November, 
1834,  he  took  the  package  in  question,  addressed  to  J.  B.  Mitchell,  cash- 
ier of  the  Mechanics'  Bank  of  Philadelphia,  to  the  office  of  the  defend- 
ants in  Baltimore,  and  requested  their  agent  at  that  place  to  take  charge 
of  it  for  the  purpose  of  its  being  conveyed  by  their  steamboat  line,  to  the 
person  to  whom  it  was  addressed  at  Philadelphia ;  that  the  agent  gave 
him  the  key  of  a  trunk  on  board  the  boat,  in  which  he  requested  him  to 
place  the  package,  which  he  did,  and  having  locked  the  trunk,  he  returned 
the  key  to  the  agent.  It  was  further  proved,  that  the  package  was  never 
received  by  the  Mechanics'  Bank  of  Philadelphia,  or  by  any  of  its  officers. 
The  plaintiffs  also  offered  in  evidence,  a  commission  issued  to,  and  exe- 
cuted in  Philadelphia,  with  the  depositions  taken  under  it,  among  which 
is  a  deposition  of  J.  B.  Mitchell,  the  cashier  of  the  Mechanics'  Bank  of 
Philadelphia,  taken  on  the  24th  of  June,  1835,  and  another,  the  deposi- 
tion of  Nathan  Davidson,  proved  to  have  been  the  agent  of  the  defend- 
ants at  Philadelphia,  taken  on  the  8th  of  July,  1835,  both  of  whom  were 
produced  and  examined  on  the  part  of  the  plaintiffs.  Mitchell  swears, 
among  other  things,  that  he  was  absent  from  Philadelphia,  from  about 
the  10th  until  the  27th  of  November,  1834  ;  that  on  his  return,  he  found 
two  letters  at  the  Mechanics'  Bank,  addressed  to  him,  from  the  cashier 
of  the  plaintiffs,  the  first  of  the  1 7th  of  November,  1834,  advising  him  of 
the  forwarding  of  the  package  by  the  steamboat  line  of  the  defendants, 
which  had  been  received  at  the  Bank  and  opened  in  his  absence,  which 
it  was  the  duty  of  the  president  to  do,  and  the  second  of  the  21st  of  the 
same  mouth,  requesting  him  to  make  inquiry  at  the  office  of  the  steam- 
boat line  by  which  the  package  had  been  forwarded;  that  within  a 
day  or  two  after  his  return,  he  applied  at  the  office,  to  Davidson,  the 
agent  of  the  defendants,  for  the  package,  and  thinks  he  showed  him  the 
letter  from  the  cashier  of  the  plaintiffs  of  the  21st  of  November,  1834, 
who  told  him  that  on  the  evening  of  the  18th  of  November,  1834,  there 
were  a  number  of  persons  in  the  office  when  the  trunk  was  opened  by  the 
clerk,  and  the  packages  handed  out  by  the  porter  to  the  clerk  ;  that  there 
was  a  package  addressed  to  Mr.  Mitchell,  but  whether  to  Mr.  Mitchell 
the  witness,  or  to  a  dry-goods  merchant  of  that  name,  he  did  not  know, 
nor  did  he  know  that  it  contained  bank  notes ;  and  that  the  package  was 
thrown  upon  the  desk,  and  which  was  the  last  that  he,  Davidson,  knew  of 
it.  But  he  says  that  he  does  not  recollect  whether  what  Davidson  said 
in  that  conversation  was  spoken  as  of  his  own  knowledge,  or  as  derived 
from  his  clerk  ;  that  the  cashier  of  the  plaintiffs  had  been  in  the  common 
practice  of  forwarding  his  packages  by  that  steamboat  line,  which  were 
sometimes  sent  to  him  by  the  porters  of  the  steamboat  office  :  that  at 
other  times  he  called  and  received  them  himself,  and  that  sometimes  the 
porter  of  the  bank  was  sent  down  to  the  steamboat  office  for  them.  And 
it  appears  from  other  evidence  taken  under  the  commission,  that  a  por- 
ter of  tho  Mechanics'  Bank  had  before  been  twice  sent  to  the  office  of 
the  defendants  for  the  package  in  question,  but  failed  to  obtain  it.  Da- 
vidson, in  his  answer  to  the  second  interrogatory,  propounded  on  the 
part  of  the  plaintiffs,  "  have  you  any  knowledge  or  recollection  of  a  pack- 
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age  directed  to  J.  B.  Mitchell,  Esquire,  cashier  of  the  Mechanics'  Bank 
of  Philadelphia,  being  in  a  trunk  or  chest  kept  as  the  depository  of  small 
packets,  on  board  the  steamboat  belonging  to  the  Citizen's  Union  line, 
which  arrived  at  Philadelphia  from  Baltimore,  with  passengers,  in  the 
afternoon  or  evening  of  the  18th  of  November,  1834.  If  yea,  was  or  was 
not  the  said  package  taken  from  the  said  trunk  or  chest  by  the  porter  of 
the  defendants,  or  by  some  other  and  what  person  in  their  employment, 
and  by  him  delivered  to  their  agent  or  clerk,  and  what  afterwards  became 
of  said  packet  1  State  your  whole  knowledge  respecting  said  packet, 
fully  and  particularly."  Swears,  that  "  he  has  no  knowledge  whatever  of 
the  matters  inquired  of  in  that  interrogatory  ;"  which  is  repeated  in  differ- 
ent parts  of  his  deposition.  And  in  the  course  of  his  examination  he  says, 
among  other  things,  that  he  thinks,  and  is  positive,  that  on  the  night  of  the 
24th  November,  1834,  he  received  a  letter  from  the  agent  of  defendants  in 
Baltimore,  informing  him  that  an  officer  of  the  plaintiffs  had,  on  the  18th  of 
the  same  month,  put  into  their  chest  a  package  of  money  for  the  Mecha- 
nics' Bank  of  Philadelphia,  which  the  plaintiffs  had  been  advised  by  letter, 
had  not  come  to  hand,  and  requesting  him  to  inquire  into  the  affair,  and 
that  that  was  the  first  knowledge  he  had  of  the  matter  ;  which  was  con- 
firmed on  the  same  evening  by  the  president  of  the  Mechanics'  Bank,  in 
a  conversation  with  him.  But  as  soon  as  he  received  the  letter  of  the 
agent  in  Baltimore,  of  the  24th  of  November,  1834,  he  inquired  of  the 
clerks  in  the  employment  of  the  defendants,  whether  they  had  seen  such 
a  package,  who  replied  that  they  had  not,  and  that  he  had  had  no  other 
conversation  with  any  of  the  clerks  on  the  subject.  That  some  eight  or 
ten  days  afterwards,  the  cashier  of  the  Mechanics'  Bank  (J.  B.  Mitchell), 
called  on  him  and  inquired  if  he  had  heard  anything  of  the  lost  package, 
that  he  told  him  he  had  not,  and  that  he  had  had  no  communication  since 
that  time  with  him,  or  any  one  else  on  the  subject.  Those  two  wit- 
nesses then,  Mitchell  and  Davidson,  are  clearly  at  variance  with  each 
other,  and  what  they  have  respectively  sworn  to  cannot  be  reconciled. 
Those  parts  of  the  deposition  of  Mitchell,  which  state  the  declarations 
of  Davidson,  the  agent  of  the  defendants  at  Philadelphia,  in  reference  to 
the  arrival  of  the  package,  and  his  account  of  what  became  of  it  after- 
wards, being  objected  to  by  the  defendants'  counsel,  they  were  rejected 
by  the  court  as  inadmissible — which  presents  the  question,  whether 
proof  of  Davidson's  declarations  or  admissions,  made  at  the  time  they 
were,  should  have  been  permitted  to  go  to  the  jury,  to  charge  the  de- 
fendants. 

In  general,  declarations  or  statements  by  third  persons,  are  inadmis- 
sible  ;  that,  however,  is  not  an  universal  principle,  and  does  not  apply  to 
the  authorized  declarations  or  representations  of  an  agent  ;  the  rule 
springing  from  the  relation  of  principal  and  agent,  being,  that  the  repre- 
sentations or  declarations  of  an  agent,  made  in  the  course  of,  and  accom- 
panying the  transaction  which  is  the  subject  of  inquiry,  and  acting  with- 
in the  scope  and  limits  of  his  authority,  may  be  proved.  But  it  does  not 
extend  to  declarations  or  representations  made  after  the  transaction, 
though  in  relation  to  it ;  and  the  principle  upon  which  the  declarations  or 
representations  of  an  agent,  within  the  scope  of  his   authority,  are  per- 
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mitted  to  be  proved,  is.  that  such  declarations,  as  well  as  his  acts,  are 
considered  and  treated  as  the  declarations  of  his  principles.  What  is  so 
done  by  an  agent,  is  done  by  the  principal  through  him,  as  his  mere  in- 
strument, so  whatever  is  said  by  an  agent,  either  in  the  making  a  con- 
tract for  his  principal,  or  at  the  time,  and  accompanying  the  performance 
of  any  act,  within  the  scope  of  his  authority,  having  relation  to,  and  con- 
nected with,  and  in  the  course  of  the  particular  contract,  or  transaction 
in  which  he  is  then  engaged,  is,  in  legal  effect,  said  by  his  principal,  and 
admissible  in  evidence  ;  not  merely  because  it  is  the  declaration  or  ad- 
mission of  an  agent,  but  on  the  ground  that  being  made  at  the  time  of, 
and  accompanying  the  contractor  transaction,  it  is  treated  as  the  decla- 
ration or  admission  of  the  principal,  constituting  a  part  of  the  res  gestce, 
a  part  of  the  contract  or  transaction,  and  is  binding  upon  him,  as  if  in 
fact  made  by  himself.  But  declarations  or  admissions  by  an  agent,  of 
his  own  authority,  and  not  accompanying  the  making  of  a  contract,  or 
the  doing  of  an  act,  in  behalf  of  his  principal,  nor  made  at  the  time  he  is 
engaged  in  the  transaction  to  which  they  refer,  are  not  binding  upon  his 
principal,  not  being  part  of  the  res  gestce,  and  are  not  admissible  in  evi- 
dence ;  but  come  within  the  general  rule  of  law,  excluding  hearsay  evi- 
dence, being  but  an  account  or  statement  by  an  agent,  of  what  has  passed 
or  been  done,  or  omitted  to  be  done,  not  a  part  of  the  transaction,  but 
only  statements  or  admissions  respecting  it — and  if  they  relate  to  anything 
resting  in  his  knowledge  material  to  either  party,  it  must  be  proved  by 
his  testimony,  and  not  by  evidence  of  his  mere  assertions,  which  is  no 
proof  of  it.  This  distinction  between  the  declarations  or  admissions  of 
an  agent,  accompanying  the  making  of,  and  constituting  therefore  a  part 
of  the  contract  or  transaction,  and  such  as  are  made  at  another  time,  runs 
through  the  books  and  is  clearly  settled. —  The  City  Bank  of  Baltimore  v. 
Bateman,!  Harr.  8?  John.,  104.  Langhorn  v.  Allnutt,  4  Taunton,  511. 
Masters  v.  Abraham,  1  Esp.,  375.  Fairlie  v.  Hastings,  10  Vesey,  jr.,  123. 
Betham  v.  Benso?i,  5  Eng.  Com.  Law  Rep.,  454.  Westcottx.  Bradford,  4 
Washington  C.  C.  Rep.,  492.  2  Starkie  on  Evid.,  60,  61.  In  Briggs  Sm- 
others v.  Lairrence,  3  Term  Rep.,  454,  Justice  Buller  permitted  a  receipt 
given  by  an  agent  for  goods  directed  to  be  delivered  to  him  to  be  read  in 
evidence  against  the  principal.  But  that  decision  is  condemned  by 
Dallas,  Chief  Justice,  in  Betham  v.  Benson,  5  Eng.  Com.  Law  Rep.,  and 
disapproved  of  in  Fairlie  v.  Hastings,  10  Vesey,  jr.,  and  in  Boarman  v. 
Radinius,  7  Term  Rep.,  665.  It  is  said  to  have  passed  without  much  ob- 
servation, and  that  Lord  Kenyon,  who  was  on  the  bench  at  the  time,  had 
since  frequently  ruled  the  contrary,  without  its  having  ever  been  ques- 
tioned.— Briggs  el  al.  v.  Lawrence,  may  therefore  be  considered  as  over- 
ruled. 

The  evidence  offered  in  this  case  and  rejected  by  the  court  below, 
is  of  a  conversation  alleged  to  have  taken  place  between  Davidson,  the 
agent  of  the  defendants,  and  the  witness,  some  eight  or  ten  days  after  the 
transaction  to  which  it  relates,  and  after  the  loss  of  the  package  in 
question,  when  the  agency  for  the  delivery  of  it  to  the  person  to  whom 
it  was  addressed  had  ceased,  not  constituting  a  part  of  the  transaction, 
but  a  subsequent  account  only  of  what  had  before  occurred  respecting  it. 
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It  cannot,  therefore,  be  treated  as  a  statement  or  admission  by  the  de- 
fendants, and  as  such  binding  upon  them,  and  admissible  in  evidence, 
but  must  be  considered  as  a  mere  narrative  of  facts  by  Davidson,  of  bis 
own  authority,  to  be  proved  by  him  on  oath,  if  within  his  own  know- 
ledge, or  by  some  other  witness,  and  not  by  evidence  of  his  statement 
of  them,  which  is  forbidden  by  the  general  rule  of  law  in  relation  to  hear- 
say evidence.  That  portion,  therefore,  of  Mitchell's  evidence,  which  was 
objected  to  at  the  trial,  was  properly  rejected,  as  inadmissible  to  bind  or 
affect  the  defendants. 

But  it  has  been  argued,  that  it  should  have  been  received  to  contra- 
dict the  testimony  of  Davidson,  which  would  have  been  altogether 
irregular. 

The  credit  of  a  witness  may  be  impeached  by  cross-examination,  or 
by  general  evidence  to  affect  his  credit,  or  by  contradictory  evidence,  or 
proof  of  what  he  has  antecedently  said,  which  is  inconsistent  with  his 
testimony  on  the  stand.  To  prepare  the  way,  and  as  a  foundation  for 
which  latter  mode  of  impeaching  his  credit,  he  should  be  asked  the  ques- 
tion on  cross-examination,  that  he  may  have  an  opportunity  of  explaining 
what  might  otherwise  appear  to  be  contradictory,  which  was  not  done. 

Looking  to  the  order  of  time  in  which  those  two  witnesses,  J.  B. 
Mitchell  and  Davidson  were  examined — the  first  on  the  24th  June,  i 
,  and  the  other  on  the  8th  of  July  following,  Davidson's  deposition 
would  have  the  aspect  of  evidence,  contradictory  of  what  Mitchell  had 
before  sworn  to,  in  relation  to  the  statement  concerning  the  package  as- 
cribed to  him,  but  whether  if  Davidson  had  been  called  and  examined  on 
the  part  of  the  defendants,  and  on  cross-examination  questioned  in  rela- 
tion to  the  statement,  the  evidence  of  Mitchell  which  had  been  given  be- 
fore, could  have  been  properly  resorted  to,  for  the  purpose  of  discrediting 
him,  is  not  material  in  this  case.  It  is  a  general  rule  of  law  founded  on 
reason  and  good  sense,  and  to  effect  the  ends  of  justice,  that  a  party  can- 
not discredit  his  own  witness,  or  show  his  incompetency,  though  he  is 
not  bound  by  whatever  his  witness  may  say,  who,  under  a  defect  of 
memory,  may  make  statements  adverse  to  his  interests  j  therefore,  if  the 
witness  gives  evidence  against  him,  he  may  call  other  witnesses,  not  to 
discredit  him  generally,  but  to  contradict  him  as  to  a  fact  material  to  the 
issue,  to  which  he  has  deposed,  in  order  to  show  how  the  fact  really  is  ; 
and  it  was  upon  that  principle,  that  in  FriedlanJer  v.  The  London  Assur- 
ance Co.,  24  Eng.  Com.  Law  Hep.,  193,  cited  and  relied  on  by  the  coun- 
sel for  the  plaintiffs,  the  evidence  proposed  was  determined  to  be  admis- 
sible, the  object  of  which  was,  not  to  discredit  the  witness,  by  evidence 
of  what  he  had  previously  said,  but  to  show  what  the  facts  really  were, 
by  contradicting  him  as  to  the  facts,  to  which  he  had  deposed.  But 
this  is  not  like  that  case.  Here  it  is  attempted  to  be  shown,  that  the 
plaintiff  should  have  been  permitted,  not  to  contradict  his  own  witness, 
by  proof  of  what  the  facts  were  in  relation  to  the  lost  package,  contrary 
to  what  he  had  sworn,  but  to  discredit  him  by  evidence  of  what  he  had 
before  said  respecting  it,  which  cannot  be.  The  judgment  must  there- 
fore be  affirmed.  /     l\     /    <j/  / 

Judgment  affirmed.  U  ^    U  Oy^ 
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